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QUESTIONS PRESENTED

1.
DID THE TRIAL COURT COMMIT REVERSIBLE ERROR IN ENTERING AN ADJUDICATION AND DISPOSITION ORDER WHEN IT LACKED SUBJECT MATTER JURISDICTION?
2.
DID THE TRIAL COURT COMMIT REVERSIBLE ERROR IN ENTERING AN ADJUDICATION OF ABUSE AS TO THE JUVENILES WHEN IT IS NOT SUPPORTED BY COMPETENT EVIDENCE?

3.
DID THE TRIAL COURT COMMIT REVERSIBLE ERROR IN ENTERING AN ADJUDICATION OF SEXUAL ABUSE AS TO M.B. WHEN M.B. WAS NOT NAMED IN MR. R.’S SUMMONS AND IT WAS NOT PROPERLY PLEAD?

4.
DID THE TRIAL COURT COMMIT REVERSIBLE ERROR IN ENTERING AN ADJUDICATION OF ABUSE AS TO K.R. AND J.R. PURSUANT TO N.C.G.S. §7B-101(1)(F) WHEN IT IS NOT SUPPORTED BY COMPETENT EVIDENCE?

5.
DID THE TRIAL COURT COMMIT REVERSIBLE ERROR IN ENTERING AN ADJUDICATION OF SEXUAL ABUSE AS TO K.R. WHEN IT IS NOT SUPPORTED BY COMPETENT EVIDENCE?
JURISDICTION


Jurisdiction for this appeal is granted by N.C. Gen. Stat. §7B-1001(4)(2006).  The Adjudication and Disposition Order was filed on March 8, 2007.  (R. p. 47-56)  The Notice of Appeal was timely filed by Felix R. on March 29, 2007.  (R. p. 68-69)  

INTRODUCTION

The trial court bought the entire package of allegations made by a teenage girl who desperately wanted to leave her father’s home.  The trial court failed to consider the circumstances under which she made the allegations and whether she was being truthful in her claims.  The court was so influenced by the allegations that it failed to determine whether it had subject matter jurisdiction prior to entering the adjudication and disposition order.  In this case, the court rushed to judgment and even found adjudications which were not proven and did not meet the statutory and case law definitions for the adjudications.
STATEMENT OF THE CASE

This matter was initiated by the Cumberland County Department of Social Services (hereinafter DSS) on May 18, 2006 when they filed a petition alleging that the juveniles were abused, neglected and dependent.  (R. p. 8-15)  An Order for Non-Secure Custody was obtained on the same date, placing the juveniles with relatives.  (R. p. 16-17)

On December 5, 2006, DSS filed a Motion for Leave to Amend Petition to include that M.B. was sexually abused.  (R. p. 20-24)  That motion and other pre-trial motions were scheduled for hearing on January 4, 2007.  (R. p. 28)  The trial court allowed DSS to amend its petition by Order filed February 21, 2007.  (R. p. 30-31)  

The adjudication and disposition hearing was held on February 19 and 20, 2007.  The Adjudication and Disposition Order was filed on March 8, 2007.  (R. p. 47-56)  A Notice of Appeal was filed by the Respondent Mother, Brandy G., on March 22, 2007, and by the Respondent Father, Felix R., on March 29, 2007.  (R. p. 57-58, 68-69)  Appellate Entries were prepared appointing the Appellate Defender for the Respondent parents.  (R. p. 59-66, 70-77)  Lisa Skinner Lefler was appointed to perfect the appeal on behalf of Brandy G. on April 11, 2007.  (R. p. 67)  Annick Lenoir-Peek was appointed to perfect the appeal on behalf of Felix R. on April 16, 2007.  (R. p. 78)  


The transcript of the proceedings was mailed to counsel on April 27, 2007, with an amended version mailed on May 7, 2007.  (R. p. 79)  The Proposed Record on Appeal was served on May 10, 2007.  (R. p. 96)  The Record on Appeal was settled and filed on May 29, 2007.  (R. p. 113-113)  
STATEMENT OF FACTS


K.R. arrived from California on February 1, 2006.  It had been three years since she had moved to California with her mother, Ms. Hutton-Holland and her brother, J.R.  For some time, Ms. Hutton-Holland was married to Eric.  When Eric and Ms. Hutton-Holland divorced, J.R. went to live with Eric and K.R. lived with her mother.  On two separate occasions, Ms. Hutton-Holland attempted suicide by taking too many pills.  K.R. found her both times and called 9-1-1.  (R. p. 48; T. p. 12, 14-15, 85-86)

J.R. returned to live in North Carolina about one month or two before his sister.  He lived with his father, his father’s live-in girlfriend, Brandy G., her daughter, M.B., and her son, M.G.  (T. p. 85, 88)  When Mr. R. told J.R. that K.R. was coming to live with them, he warned his father that it was a bad idea.  J.R. considered his sister K.R. to be a trouble maker.  (T. p. 116)  J.R. said K.R. “likes to get in big fights with people, well, parents ...” and the siblings fought.  J.R. considered his sister hard to get along with and she would get physical if she did not get her way.  (T. p 122)  K.R. was disrespectful to Mr. R. and Ms. G. and she instigated a lot of arguments.  Mr. R. and Ms. G. had a lot of trouble with her.  (T. p. 77, 123)  K.R. said she hated Ms. G. since Ms. G. slapped her after the two had a fight which began due to a failing grade on K.R.’s progress report.  (T. p. 42-44, 54)

Upon removal from her father’s home, K.R. went to live with her Aunt Janet and Uncle Danny, where she got into a fight with them and asked DSS to move.  (T. p. 61, 70-71))  Aunt Janet had read in her diary about K.R.’s relationship with a 21 year old boy.  (T. p. 78)  K.R. hated her Aunt Janet because her Aunt Janet suspected K.R. was pregnant and had an abortion.  (T. p. 72)  At the time of the hearing she was living with her Aunt Kimberly, where she stated she is “always grounded.”  (T. p. 10)

J.R., K.R. and M.B. agreed that Mr. R. drank beer frequently and that he would become intoxicated.  All three agreed that at times Mr. R. would be playful and at other times he would scream and scare them.  (T. p. 18, 33, 106, 108, 119-120, 160-162, 163)
The night before K.R. made disclosures to her school guidance counselor there was incident involving her father at their Uncle Danny’s home.  (T. p. 30-38, 53-54)  K.R. and M.B. agreed that Mr. R. had been drinking beer prior to driving with the children to Uncle Danny’s home.  The two juveniles agreed that Mr. R. continued to drink beer while at Uncle Danny’s home.  There is disagreement about what exactly happened at Uncle Danny’s home but the children all indicated that when they left, Mr. R. was yelling at them and scaring them.  K.R. was arguing with Mr. R. while he was driving and by the time they got home, Mr. R. was very irate.  (T. p. 29-37; 160-162)  K.R. called her Aunt Janet and asked to be picked up and her Aunt Janet suggested she tell a school official the next day and that if she was removed from the home, Aunt Janet would pick her up.  (T. p. 37)

There will be further facts contained in the argument section.

ARGUMENT

1.
THE TRIAL COURT COMMITTED REVERSIBLE ERROR IN ENTERING AN ADJUDICATION AND DISPOSITION ORDER WHEN IT LACKED SUBJECT MATTER JURISDICTION.

(Assignment of Error Nos. 1, 2, 4, 11, 12, R. p. 6-7, 8-16, 47-56.)
SUMMARY OF ARGUMENT:


The trial court failed to consider whether it had subject matter jurisdiction in this matter.  The court failed to analyze whether it had jurisdiction in accordance with the UCCJEA.  Furthermore, the court failed to ascertain that Mr. R.’s summons only referenced K.R. and J.R. and therefore the proceedings as to M.G. and M.B. are reversible as to him.

STANDARD OF REVIEW:


Subject matter jurisdiction is reviewable de novo.   As this Court recently stated in the case of In re T.R.P., 360 N.C. 588, 636 S.E.2d 787 (2006), “Jurisdiction rests upon the law and the law alone.  It is never dependent upon the conduct of the parties.”  Feldman v. Feldman, 236 N.C. 731, 734, 73 S.E.2d 865, 867 (1953).  Subject matter jurisdiction “cannot be conferred upon a court by consent, waiver or estoppel, and therefore failure to . . . object to the jurisdiction is immaterial.”  In re Sauls, 270 N.C. 180, 187, 154 S.E.2d 327, 333 (1967) (internal quotations omitted).  In re T.R.P., further recognized that “Arguments regarding subject matter jurisdiction may even be raised for the first time before this Court.”  See Wood v. Guilford Cty., 355 N.C. 161, 164, 558 S.E.2d 490, 493 (2002); Askew v. Leonard Tire Co., 264 N.C. 168, 171, 141 S.E.2d 280, 282 (1965).
ARGUMENT:


This Court has held that without subject matter jurisdiction, the trial court’s actions are void ab initio.  The Juvenile Code provides that the district court “has exclusive, original jurisdiction over any case involving a juvenile who is alleged to be abused, neglected, or dependent.”  N.C. Gen. Stat. §7B-200(a)(2005).  A juvenile action is “commenced by the filing of a petition”.  N.C. Gen. Stat. §7B-405 (2005), In re P.L.P., 173 N.C. App. 1, 6, 618 S.E.2d 241, 245 (2005).  The statute then provides that a summons must be issued “to the parent, guardian, custodian, or caretaker...”  N.C. Gen. Stat. §7B-406 (2005).  

This Court has held that “a trial court’s general jurisdiction over the type of proceeding or over the parties does not confer jurisdiction over the specific action.’  ‘Thus, before a court may act there must be some appropriate application invoking the judicial power of the court with respect to the matter in question.’”  In re A.B.D., 173 N.C. App. 77, 86-87, 617 S.E.2d 707, 714 (2005) (quoting In re McKinney, 158 N.C. App. 441, 447, 581 S.E.2d 793, 797 (2003), and In re Transp. Of Juveniles, 102 N.C. App. 806, 808, 403 S.E.2d 557, 558-59 (1991) (citation omitted)).

This Court has recently held in In re D.R.S. and W.J.S., ___ N.C. App. ___, 638 S.E.2d 626 (2007), that “Jurisdiction is ‘[t]he legal power and authority of a court to make a decision that binds the parties to any matter properly brought before it.’”  In re T.R.P., 370 N.C. 588, 590, 636 S.E.2d 787, 790 (2006) (quoting Black’s Law Dictionary 856 (7th ed. 1999)).  “’Subject matter jurisdiction cannot be conferred upon a court by consent, waiver or estoppel, and therefore failure to ... object to the jurisdiction is immaterial.’”  In re T.R.P., id. (quoting In re Sauls, 270 N.C. 180, 187, 154 S.E.2d 327, 333 (1967)).  “Moreover, a court’s inherent authority does not allow it to act where it would otherwise lack jurisdiction.”  In re McKinney, 158 N.C. App. 441, 443, 581 S.E.2d 793, 795 (2003). 

The trial court made findings of fact 1 and 2 which Appellant argues are not supported by the evidence:
1.
The juveniles are less than 18 years of age, are physically present in this State and District and were so at the time the petition was filed, and this State is the home state of the juveniles and was so at the time of the commencement of these proceedings.

2.
All parties to this action have been properly served with a summons and copy of the petition.


Before it could assess whether it had subject matter jurisdiction, the trial court needed to look at the Uniform Child Custody Jurisdiction Enforcement Act (UCCJEA) and the summons served upon Mr. R.

A.
UCCJEA JURISDICTION


North Carolina was not the home state of K.R. and J.R. at the time the petition was filed.  K.R. arrived in North Carolina on February 1, 2006.  (T. p. 12)  The petition was filed in May 2006, a mere three months later.  K.R. and J.R. had been living in California for three years with their mother, Ms. Hutton-Holland.  Ms. Hutton-Holland attempted to commit suicide on two occasions by taking a lot of pills and K.R. found her.  (T. p. 14-15)  J.R. arrived in North Carolina a month or two before K.R.  (T. p. 89)

There was no inquiry by the court as to whether a prior custody order existed or whether the California courts were involved in either custody or juvenile proceedings.  Although the UCCJEA allows a court to take emergency jurisdiction, the court must still determine whether it has original jurisdiction or not.  
The UCCJEA expressly includes within its jurisdictional parameters proceedings in abuse, dependency, and/or neglect. See N.C.G.S. § 50A-102(3) (defining "child-custody proceeding" to include "neglect, abuse, [and] dependency [proceedings]"). The jurisdictional requirements of the UCCJEA must, therefore, be satisfied for the district court to have jurisdiction to adjudicate abuse, neglect, and dependency petitions filed pursuant to the Juvenile Code.


The UCCJEA encompasses a procedure and analysis that the court is to follow in custody cases in order to determine where jurisdiction lies.  The process consists of several steps, each which must be taken in turn, in determining whether the next step applies in a particular case. 

First, the court must determine whether it has original jurisdiction in a case based upon four circumstances in which it could enter an initial determination.  N.C. Gen. Stat. §50A-201.  This Court held “The phrase ‘[i]nitial determination’ is defined as ‘the first child-custody determination concerning a particular child.’  N.C. Gen. Stat. §50A-102(8).”  In re N.R.M., 165 N.C. App. 294, 299, 598 S.E.2d 147, 151 (2004).  

The district courts of this State have jurisdiction to enter child custody decrees in several instances, including (1) when this State is the "home state" of the child, N.C. Gen. Stat. § 50A-201(a)(1), (2) when "the child and at least one contestant . . . have a significant connection with this State," N.C. Gen. Stat. § 50A-201(a)(2), and (3) when the child is "physically present in this State" and "it is necessary in an emergency to protect the child because the child has been subjected to or threatened with mistreatment or abuse." N.C. Gen. Stat. § 50A-204. The exercise of emergency jurisdiction, however, confers authority to enter temporary protective orders only, see N.C. Gen. Stat. § 50A-204(b) (secure and nonsecure orders); pending application to a state having previously rendered a child custody decree, N.C. Gen. Stat. § 50A-204(c), and continuing to have jurisdiction. N.C. Gen. Stat. § 50A- 202. In the absence of a previous custody decree from another state which has continuing jurisdiction, any orders entered pursuant to the exercise of emergency jurisdiction shall be temporary pending application to any state having either "home state" or "significant connection" jurisdiction. In the event no other state has jurisdiction or has jurisdiction and is unwilling to exercise that jurisdiction, the courts of this State are authorized to enter any adjudicatory and/or dispositional orders within the meaning of the Juvenile Code, temporary or permanent. N.C. Gen. Stat. §50A-201(a)(3) and 204(d).
N.C. Gen. Stat. §50A-102(7) defines the child’s “home state” as:

“the state in which a child lived with a parent or a person acting as a parent for at least six consecutive months immediately before the commencement of a child-custody proceeding.  In the case of a child less than six months of age, the term means the state in which the child lived from birth with any of the person mentioned.”


North Carolina was not the home state of K.R. and J.R.  In addition, there were enough indicators that should have alerted the trial court to make inquiries as to whether or not subject matter jurisdiction already existed in another court.  Due to these failures, the trial court did not have subject matter jurisdiction to enter anything other than temporary emergency orders as to K.R. and J.R.

B.
FAILURE TO NAME ALL JUVENILES IN SUMMONS

This Court recently held In re C.T. and R.S., ___ N.C. App. ___, 643 S.E.2d 23 (2007), that in a termination of parental rights proceeding, the termination as to one child, R.S., had to be reversed as the summons that was issued referenced only C.T. even though the petition was captioned in both children’s names.  

This Court has previously held that failure to issue a summons deprives the trial court of subject matter jurisdiction.  In re Mitchell, 126 N.C. App. 432, 433, 485 S.E.2d 623, 623 (1997) (“The dispositive issue on appeal is whether the court acquired jurisdiction of the subject matter of this juvenile action and the persons of the respondents without the proper issuance of summons.  We hold that it did not.”)  Like in C.T., “the record fails to show that a summons was ever issued as to R.S.”  See Conner Bros. Mach. Co. v. Rogers, ___ N.C. App. ___, ___, 629 S.E.2d 344, 345 (2006)  (“Because no summons was issued, ...the trial court ...did not have subject matter jurisdiction.”).

Mr. R.’s summons is found at pages 6-7 of the Record on Appeal and is attached as Appendix A hereto.  Mr. R.’s summons only refers to his two children, K.R. and J.R.  The petition does refer to all four juveniles.  (R. p. 8-15)  In addition, Mr. R. was aware that the petitioner was seeking an adjudication of the four children principally based upon actions alleged to have been committed by Mr. R. as stated in the petition.   

This Court has held that failure to issue a summons deprives the trial court of subject matter jurisdiction.  In re Mitchell, 126 N.C. App. 432, 433, 485 S.E.2d 623, 623 (1997).
Because the court failed to issue a summons upon Mr. R. which addressed the juveniles M.G. and M.B., the trial court lacked subject matter jurisdiction to address whether they were abused, neglected or dependent based upon Mr. R.’s actions.  
2.
THE TRIAL COURT COMMITTED REVERSIBLE ERROR IN ENTERING AN ADJUDICATION OF ABUSE AS TO THE JUVENILES WHEN IT IS NOT SUPPORTED BY COMPETENT EVIDENCE.

(Assignment of Error Nos. 4, 8, 18, 25, R. p. 6-7, 47-56.)
SUMMARY OF ARGUMENT:


The trial court got carried away in finding and concluding that the juveniles were all physically abused when the evidence and the findings of fact do not support such a conclusion.
STANDARD OF REVIEW:


In reviewing an adjudication of abuse, this Court must determine whether the trial court’s findings of fact are supported by clear and convincing evidence and whether those findings of fact support the trial court’s conclusions of law.  In re Gleisner, 141 N.C. App. 475, 480, 539 S.E.2d 362, 365 (2000).
ARGUMENT:


The purpose of the adjudicatory hearing is to determine whether there is sufficient evidence to find that the juveniles are abused, neglected or dependent.  An adjudicatory hearing is governed, among others, by N.C. Gen. Stat. §7B-802 which governs the conduct of the hearing and §7B-805 regarding the standard of proof.  Specifically, §7B-802 provides, “The adjudicatory hearing shall be a judicial process designed to adjudicate the existence or nonexistence of any of the conditions alleged in a petition.  In the adjudicatory hearing, the court shall protect the rights of the juvenile and the juvenile’s parents to assure due process of law.”  The burden of proof at this hearing as set out in §7B-805 is “clear and convincing evidence” that the child is in fact abused and neglected.  

N.C. Gen. Stat. §7B-101 defines an abused juvenile in part as,

[a]ny juvenile less than 18 years of age whose parent...:

a.
Inflicts of allows to be inflicted upon the juvenile a serious physical injury by other than accidental means;

b.
Creates or allows to be created a substantial risk of serious physical injury to the juvenile by other than accidental means;

c.
Uses or allows to be used upon the juvenile cruel or grossly inappropriate procedures or cruel or grossly inappropriate devices to modify behavior;

N.C. Gen. Stat. §7B-101(1) (2005).


The trial court in this case made the following findings of fact and conclusions of law as to this issue:
FOF 22.
That the respondent Felix [R.] also hit the minor child [J.R.] in the chest with his fist so hard that he bruised the minor.

COL 3.
That the minor children [M.G.], [M.B.], [K.R.] and [J.R.] are Abused as defined by NCGS §7B101(1)(b) in that the parent, guardian, custodian or caretaker created or allowed to be created a substantial risk of serious physical injury to the juveniles by other than accidental means.

There is no evidence that the punch to the chest was a “serious physical injury” or that it created a substantial risk of serious physical injury.  This Court has previously determined that cases of abuse must be determined on a case by case basis dependent on the facts of each situation.  In Scott v. Scott, 157 N.C. App. 382, 579 S.E.2d 431 (2003), this Court held that the trial court did not err in finding that evidence of a spanking with a belt which left no more than temporary red marks and required no medical attention did not establish abuse of the child.  In In re Mickle, 84 N.C. App. 559, 353 S.E.2d 232 (1987), this Court held that where a child was whipped once with a belt and another time with a switch, sustaining temporary marks and bruising each time did not amount to abuse.  
In the recent case of In re L.T.R. and J.M.R., ___ N.C. App. ___, 639 S.E.2d 122 (2007), this Court looked to the case of State v. Romero, 164 N.C. App. 169, 595 S.E.2d 208 (2004) as instructive in determining what constitutes “serious physical injury.”  The Court in L.T.R. looked to the age of the child, the nature and amount of pain at the time of the injury, whether there was discomfort several days later.

In another recent case, this Court summarized the line of cases which found that “serious physical injury” constituting abuse had been found in cases where the child received an injury more severe than a bruise as a result of a spanking.  In re C.B., J.B., Th.B., and Ti.B., 180 N.C. App. ___, 636 S.E.2d 336 (2006), affirmed, 361 N.C. 345, 643 S.E.2d 587 (2007).  This Court looked to In re Rholetter, 162 N.C. App. 653, 592 S.E.2d 237 (2004) (abuse found where step-mother choked, hit children with her fists and a cookie jar, and pulled out their hair) and In re Hayden, 96 N.C. App. 77, 83, 384 S.E.2d 558, 562 (1989) (abuse where child received multiple burns over a wide portion of her body, requiring prompt medical attention).
The three children who testified, K.R., J.R. and M.B. claimed that they had been spanked by Mr. R. but even their own testimony does not support a finding or conclusion of abuse.  K.R. indicated she had been hit with a belt once and it had left no mark.  (T. p. 45)  K.R. indicated that M.B. had been hit when she had cut her eyebrows.  (T. p. 57)  J.R. indicated that M.B. had been hit by their father when she self-mutilated by hurting herself with a pencil.  (T. p. 105)  J.R. said he saw K.R. being spanked.  (T. p. 106)  M.B. stated she had been spanked and that it hurt for 15 minutes and she could not sit down.  (T. p. 156-157)  M.B. stated she saw Mr. R. spank M.G. on his butt.  (T. p. 157-158)  These spankings do not amount to any definition of abuse and the trial court failed to make necessary findings to support a conclusion of abuse.
In this case, the evidence does not support that the children were physically abused by the respondent Mr. R. and therefore this conclusion must be reversed.  None of the trial court’s findings support a conclusion that the children were physically abused.
3.
THE TRIAL COURT COMMITTED REVERSIBLE ERROR IN ENTERING AN ADJUDICATION OF SEXUAL ABUSE AS TO M.B. WHEN M.B. WAS NOT NAMED IN MR. R.’S SUMMONS AND IT WAS NOT PROPERLY PLEAD.

(Assignment of Error No. 4, 5, 6, 21, 22, 23, R. p. 6-7, 47-56.)
SUMMARY OF ARGUMENT:


The trial court could not adjudicate that M.B. was sexually abused by Mr. R. because it lacked subject matter jurisdiction and the original petition did not allege that M.B. was sexually abused.  Although the court allowed the petition to be amended, it referenced the wrong statute section and the allegations were not substantially similar to the ones contained in the original petition.

STANDARD OF REVIEW:


In reviewing an adjudication of abuse, this Court must determine whether the trial court’s findings of fact are supported by clear and convincing evidence and whether those findings of fact support the trial court’s conclusions of law.  In re Gleisner, 141 N.C. App. 475, 480, 539 S.E.2d 362, 365 (2000).

ARGUMENT:


Appellant-Respondent Mr. R. reiterates and realleges all arguments contained above in Argument 1 as to lack of subject matter jurisdiction to adjudicate M.B. as sexually abused by Mr. R. when the summons for Mr. R. does not list M.B.  This is especially prejudicial in this case as the Adjudication and Disposition Order not only finds and concludes that M.B. was sexually abused, but that she was sexually abused by Mr. R.  Although the statute and case law provides that an adjudication can be a reference to the status of the child, In re J.S., ___ N.C. App. ___, 641 S.E.2d 395 (2007), citing In re Montgomery, 311 N.C. 101, 109, 316 S.E.2d 246, 252 (1984), in this case, the trial court specifically found and named the offender as the person who was not served with the summons listing this juvenile.
Mr. R. additionally argues that the original petition did not allege that M.B. was sexually abused and the trial court improperly allowed the amendment of the petition when the new allegations were not in the same vein as the existing allegations.


This Court held in In re D.C. and C.C., ___ N.C. App. ___, 644 S.E.2d 640 (2007) that when the original petition filed alleged only dependency, it was error for the trial court to allow the petition to amend the petition to reflect neglect.  This was so even when the allegations were the same.  This Court based its’ decision on the Juvenile Code.  “The pleading in an abuse, neglect, or dependency action is the petition.”  N.C. Gen. Stat. §7B-401 (2005).  “The court may permit a petition to be amended when the amendment does not change the nature of the conditions upon which the petition is based.”  N.C. Gen. Stat. §7B-800 (2005).  


Here, the petition filed by DSS alleged that “said children are ABUSED as defined in GS 7B-101(1) in that a parent or other person responsible for the children’s care:  b) Commits, permits, or encourages the commission of a violation of one or more of the criminal sex offense statutes as enumerated in GS 7B-101(d); IN THAT:  2.  Mr. Felix [R.] has fondled [K.R.] about her breasts, crotch and buttocks.  3.  Mr. Felix [R.] has gone into the bathroom while [K.R.] is in the shower.”  (R. p. 8-9)  The same allegations are repeated for purposes of neglect and dependency.

Prior to the matter proceeding to trial, M.B. allegedly disclosed that Mr. R. had committed some sexual acts upon her.  DSS filed a motion to amend their petition.  (R. p. 20-24)  The trial court allowed the motion to amend the petition by order filed February 21, 2007.  (R. p. 30)  The court found that there was “Good cause pursuant to 7B-700 and N.C. Rule of Civil Procedure 15(a) having been found for granting the motion for leave to amend the petition based on the similarity of the allegations, the fact that the parties were aware of these allegations during the pendency of this matter and the lack of prejudice to the Respondents.”  (R. p. 30)  The order referenced the improper code section (7B-700 as opposed to 7B-800) and the allegations as to M.B. are very different from those as to K.R.

Even though Appellant argues that the trial court improperly determined that K.R. was sexually abused, Appellant bolsters his argument that the trial court improperly allowed the amendment based upon the challenged findings and conclusions.  The trial court found and concluded that K.R. was sexually abused based upon N.C. Gen. Stat. §14-202.1 whereas it found and concluded that M.B. was sexually abused based upon N.C. Gen. Stat. §14-27.2; 14-27.4; 14-27.7; and 14-177.  (R. p. 50)  The sexual abuse allegations as to K.R. and M.B. are vastly different as reflected in their punishments as Class F felony for K.R. compared to up to Class B1 felonies for M.B.  If this Court agrees with Appellant’s arguments, then findings of fact nos. 25 and 26 as well as conclusion of law no. 1 must be set aside.  (R. p. 50)

Because the allegations contained in the petition were not similar in character to the amendments allowed and because M.B. was not listed on the summons served upon Mr. R., the trial court improperly found and concluded that M.B. was sexually abused by Mr. R. and therefore those portions of the order must be reversed.
4.
THE TRIAL COURT COMMITTED REVERSIBLE ERROR IN ENTERING AN ADJUDICATION OF ABUSE AS TO K.R. AND J.R. PURSUANT TO N.C.G.S. §7B-101(1)(F) WHEN IT IS NOT SUPPORTED BY COMPETENT EVIDENCE.

(Assignment of Error Nos. 10, 16, 17, 27, R. p. 47-56)
SUMMARY OF ARGUMENT:


The trial court’s findings do not support the conclusion that Mr. R. engaged his teenage children in acts of moral turpitude.  Instead, the incidents alleged appear to have been isolated incidents in which Mr. R. did not use his best judgment but were intended to protect his children.
STANDARD OF REVIEW:


In reviewing an adjudication of abuse, this Court must determine whether the trial court’s findings of fact are supported by clear and convincing evidence and whether those findings of fact support the trial court’s conclusions of law.  In re Gleisner, 141 N.C. App. 475, 480, 539 S.E.2d 362, 365 (2000).
ARGUMENT:


N.C. Gen. Stat. §7B-101(1)(f) defines an abused juvenile as one whose parent “Encourages, directs, or approves of delinquent acts involving moral turpitude committed by the juvenile.”

In this case, the court’s findings of fact and conclusions of law on this issue are:

FOF 20.
That the respondent Felix [R.] gave beer to his children [K.R.] and [J.R.] and offered them marijuana.  Both of the minor children [K.R.] and [J.R.] have observed Mr. [R.] roll marijuana cigarettes in their presence.  [J.R.] drank beer at Mr. [R.]’s request and his insistence.

FOF 21.
...[Mr. R.] told the minor child [J.R.] that he heard he had been smoking.  He proceeded to pull out a cigarette, put it in front of the minor child and demanded that he smoke it.  The minor child [J.R.] refused to smoke the cigarette...

COL 5.
That the minor children [K.R.] and [J.R.] are Abused as defined by NCGS 7B101(1)(f) in that the parent, guardian, custodian or caretaker encouraged, directed or approved of delinquent acts involving moral turpitude committed by the juvenile.

The testimony of the teenagers as to these incidents is very telling.  Although Mr. R. certainly demonstrated a lack of judgment in allowing them to smoke and drink, it does not appear that Mr. R. made it a regular practice to corrupt his children.  By K.R.’s own account, Mr. R. made an ill-attempted effort to show his children that they would not enjoy these activities.  However, these actions, although perhaps supportive of neglect, do not amount to a finding and conclusion of abuse.

K.R. testified that on the evening she arrived in North Carolina, her father let her and J.R. drink a beer after J.R. asked their dad if they could have one and they went and got it.  (T. p. 16-17)  K.R. says she drank beer once or twice and so did J.R. and it was okay with her dad.  (T. p. 18-19, 47) J.R. testified that he was offered beer twice and drank it.  (T. p. 95) 

On the night before she reported anything, K.R. stated that while at her uncle’s home, Mr. R. told J.R. that he had learned that J.R. and his cousin were smoking and that if they wanted to smoke they should tell him.  K.R. then says that Mr. R. put a cigarette in front of J.R. and told him to smoke it or they would not leave.  J.R. did not smoke it and nothing happened to them.  (T. p. 31)  J.R. testified that his father did not allow him to smoke cigarettes and he did not smoke at his dad’s house.  (T. p. 116)

K.R. also stated that Mr. R. offered her some marijuana one evening.  He asked her whether she had done it before and she denied it.  K.R. stated that Mr. R. said, “I would rather you come home and before you do your homework you ask me to get high and we’ll go get high and then you can go do your homework, and I don’t want you going out and getting high with your friends and going on the highway and going 90 miles an hour and dying, or getting in a car wreck.”  (T. p. 41, l. 12-25)  She did not have any marijuana.
 His father offered him marijuana once and they smoked together.  (T. p. 96)  


Although the district court judge is in a better position to judge the witnesses’ veracity, whenever the testimony conflicted, J.R.’s testimony was more credible than K.R.’s.  However, even K.R. said her father preferred that if she was going to do these things that they do it at home where they would be safe.

These incidents were certainly misguided and perhaps even neglectful on the part of Mr. R., however these incidents do not amount to “abuse” and these findings and conclusions must be reversed.
5.
THE TRIAL COURT COMMITTED REVERSIBLE ERROR IN ENTERING AN ADJUDICATION OF SEXUAL ABUSE AS TO K.R. WHEN IT IS NOT SUPPORTED BY COMPETENT EVIDENCE.
(Assignment of Error Nos. 7, 15, 24, R. p. 47-56.) 

SUMMARY OF ARGUMENT:

The trial court leapt to the conclusion that K.R. was sexually abused when the incidents described by the teenager, in her own words, do not support a conclusion that amount to sexual abuse.
STANDARD OF REVIEW:


In reviewing an adjudication of abuse, this Court must determine whether the trial court’s findings of fact are supported by clear and convincing evidence and whether those findings of fact support the trial court’s conclusions of law.  In re Gleisner, 141 N.C. App. 475, 480, 539 S.E.2d 362, 365 (2000).

ARGUMENT:

The trial court made the following findings of fact and conclusions of law as to the sexual abuse of K.R.:

FOF 19.  That the minor children would become afraid when Mr. [R.] became drunk and violent.  The behavior happened on a regular and consistent basis.  That during these incidents, the respondent Felix [R.] would inappropriately slap the minor child [K.R.] on the buttocks.  He also called her names to include “bitch” and “Big Tittie McGee.”  On one occasion, the respondent Mr. [R.] became drunk, walked up to the minor child [K.R.], grabbed her from behind and fondled her breasts.  The minor child told him to stop and he continued to grope the minor.  The respondent Brandy [G.] was present and failed to intervene or otherwise insist that the respondent stop.  On another occasion, Mr. [R.] inappropriately touched the minor child [K.R.] in the vaginal area.  Mr. [R.] also walked in on the minor [K.R.] on at least three (3) separate occasions while she was taking a shower.  The bathroom she used had a lock on the door; however, the lock was inoperative.  On one (1) occasion, the respondent Mr. [R.] engaged the assistance of the minor [J.R.] and threw a fire cracker into the shower of the minor [K.R.] while she was showering.

COL 2.  That the minor child [K.R.] is Sexually Abused defined by NCGS §7B101(1)(d) in that the parent, guardian, custodian or caretaker committed, permitted or encouraged the commission of a violation of NCGS §14-202.1, Taking Indecent Liberties with a Minor.

N.C. Gen. Stat. §14-202.1 defines the crime as:

(a) A person is guilty of taking indecent liberties with children if, being 16 years of age or more and at least five years older than the child in question, he either:

(1) Willfully takes or attempts to take any immoral, improper, or indecent liberties with any child of either sex under the age of 16 years for the purpose of arousing or gratifying sexual desire; or

(2) Willfully commits or attempts to commit any lewd or lascivious act upon or with the body or any part or member of the body of any child of either sex under the age of 16 years.

The finding of fact listed above is based on the testimony of the juvenile, K.R.  K.R. said her father hit her once “down there” in the front with her pants on.  (T. p. 45-46)  The three incidents in which her father walked in while she was in the bathroom were described by K.R. as: once she was taking her clothes off and he walked in and asked her if she was okay and left when she asked him to; a second time was when she screamed due to a spider in the bathroom; and the third time was when her father and brother threw a firecracker into the bathroom.  (T. p. 27, 64)  She did not know whether Mr. R. saw her or not.  J.R. testified that on the third occasion, they cracked open the door to throw in the firecracker.  (T. p. 109)  These incidents do not appear to have been sexual in nature.

K.R. stated Mr. R. would hit her butt.  She described it as “just playing around.”  She complained that it got on her nerves because he did it too much.  It was not a tap or a grab, it was a hit.  (T. p. 23)  Once he touched her breast.  While drunk, Mr. R. hugged her from behind and “grabbed me up there ... and he squeezed them ...”  She then specified that it was only one breast he touched.  (T. p. 24-25)
Nothing in the evidence or findings supports that they were made for any sexual gratification.  In addition, although they may have been inappropriate, the touches consisted of “hits” as described by K.R. while the trial court changed their nature by calling them inappropriate slaps and groping.  

The case at hand is distinguishable from In re Codgill, in which this Court found sexual abuse based upon the same section as alleged as to K.R.  137 N.C. App. 504, 528 S.E.2d 600 (2000).  In Codgill, this Court supported a finding and conclusion of sexual abuse based upon a violation of N.C. Gen. Stat. §14-202.1 where the father had shown his daughter magazines with naked people in them, he would put his hand under the blanket and up her crotch, and exposed his penis and ask her to touch it.  The findings of fact in the instant case, as supported by the evidence, do not support sexual abuse as previously found by this Court in Codgill, where the acts were clearly sexual in nature.
The trial court committed reversible error in finding and concluding that K.R. was sexually abused by Mr. R. and this Court must reverse this adjudication.

CONCLUSION


The district court did not ensure that it had subject matter jurisdiction to enter orders in this case.  Furthermore, it did not use the appropriate standard for reviewing the various allegations of abuse.  This Court must vacate the trial court’s Adjudication and Disposition Order.

Submitted this the 2nd day of July, 2007.
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