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INTRODUCTION AND STATEMENT OF THE CASE

This reply brief is being filed pursuant to N.C. App. R. 28(h)(3) to address and rebut arguments made by the Appellees which had not been addressed in the Respondent-Mother’s principal brief.  The Respondent-Mother filed her principal brief on 9 November 2005.  The Appellee Guardian ad Litem filed its brief on 9 December 2005.  The Appellee-Father filed his brief on 12 December 2005.  The Department of Social Services filed its brief on 11 January 2006.  On 26 January 2006, the Clerk of the Court of Appeals mailed a notice to the parties that stated that the case would be decided without oral argument pursuant to N.C. App. R. 30(f).  The points addressed in this reply brief apply to the question of whether the trial court erred by transferring jurisdiction of the case to Ohio, the sole assignment of error presented in the brief.


ARGUMENT



In her principal brief, the Respondent-Mother argued that the trial court erred by transferring jurisdiction to Seneca County, Ohio in that the trial court failed to make any findings of fact or conclusions of law with respect to its authority to do so.  The Respondent-Mother argued that the trial court violated the applicable provisions of the Uniform Child-Custody Jurisdiction and Enforcement Act (UCCJEA) and Chapter 7B of the General Statutes of North Carolina.  N.C.G.S. § 50A-101, et. seq. (West 2000); N.C.G.S. § 7B-200 (West 2004)(amended by 2005 N.C. Sess. Law 320)(S.L. 2005-320 is applicable to petitions and actions filed on or after 1 October 2005); N.C.G.S. § 7B-201 (West 2004)(amended by 2005 N.C. Sess. Law 320)(S.L. 2005-320 is applicable to petitions and actions filed on or after 1 October 2005).

I.
THE UNIFORM CHILD-CUSTODY JURISDICTION AND ENFORCEMENT ACT APPLIES TO PROCEEDINGS INITIATED UNDER CHAPTER 7B OF THE GENERAL STATUTES OF NORTH CAROLINA.

In his brief, the Respondent-Father argued that the provisions of the UCCJEA “are inapplicable in a proceeding initiated under Chapter 7B.”  (Father’s Brief at p. 1).  The Father cites In re Arends, 88 N.C. App. 550, 364 S.E.2d 169 (1988) in support of this proposition.

The Father’s argument was rejected by In re Malone, 129 N.C. App. 338, 498 S.E.2d 836 (1998) and In re Van Kooten, 126 N.C. App. 764, 487 S.E.2d 160 (1997), appeal dismissed, 347 S.E.2d 576, 502 S.E.2d 618 (1998).  In both Malone and Kooten, the Court of Appeals addressed and rejected the argument that Arends held that the predecessor to the UCCJEA, the Uniform Child Custody Jurisdiction Act (“UCCJA”) did not apply to actions brought under the Juvenile Code.  In Van Kooten, the Court of Appeals stated that the issue had not been squarely presented in Arends and that Arends did not hold “that the UCCJA does not apply in the context of the Juvenile Code.”  Van Kooten, 126 N.C. App. at 768 n.1, 487 S.E.2d 160 n.1.  The Malone Court stated that Arends addressed a different factual and procedural situation and that Arends did not hold that the UCCJA did not apply to the Juvenile Code.  Malone, 129 N.C. App. 33, 342, 498 S.E.2d 836, 838.

Even if Arends did stand for the proposition urged by the Father, it would not control the outcome of this case.  Arends was decided in 1988.  Since that decision, the General Assembly enacted the Uniform Child-Custody Jurisdiction and Enforcement Act.  N.C.G.S. § 50A-101, et. seq..  The UCCJEA expressly applies to neglect, abuse, and dependency proceedings.  N.C.G.S. § 50A-102(4) (West 2000).  This case involves an adjudication of dependency.  Accordingly, the UCCJEA applies.

II.
THE FACT THAT M.E. RESIDES IN OHIO WITH HER FATHER DOES NOT SATISFY THE REQUIREMENTS OF SECTION 50A-202(a)(2) OF THE GENERAL STATUTES OF NORTH CAROLINA.

In its brief, the Department of Social Services argued that the trial court found that M.E. lives in Ohio with her father and that this finding satisfied the requirements of Section 50A-202(a)(2) of the General Statutes of North Carolina.  (Petitioner-Appellee DSS’ Brief at pp. 6-7).  This argument is not correct.

Section 50A-202(a) provides that a court of this State has exclusive, continuing jurisdiction until a it “determines that the child, the child’s parents, and any person acting as a parent do not presently reside in this State.”  N.C.G.S. § 50A-202(a)(2) (West 2000)(emphasis added).  The official commentary to Section 50A-202 states that

paragraph (a)(2) of this section means that the named persons no longer continue to actually live within the State.  Thus . . . when the child, the parents, and all persons acting as parents physically leave the State to live elsewhere, the exclusive, continuing jurisdiction ceases.

N.C.G.S. § 50A-202 (comment); see Senner v. Senner, 161 N.C. App. 78, 84, 587 S.E.2d 675, 678 (2003).

In the present case, it is undisputed that the Respondent-Mother lives in North Carolina and has lived in North Carolina at all times relevant to this case.  She did not leave the State of North Carolina to live elsewhere.  Thus, one of the child’s parents continues to live in North Carolina and the requirements of Section 50A-202(a)(2) are not met.

III.
THE TRIAL COURT DID NOT DECLINE TO EXERCISE JURISDICTION OVER THIS CASE PURSUANT TO SECTION 50A-207 OF THE GENERAL STATUTES OF NORTH CAROLINA.

The Attorney Advocate for the Guardian ad Litem argued that, by transferring jurisdiction, the trial court declined to exercise jurisdiction over this case pursuant to the authority granted in Section 50A-207.  (Guardian ad Litem’s Brief at pp. 7-9).  Section 50A-207 permits a court to decline to exercise jurisdiction if it determines that it is an inconvenient forum and that a court of another state is a more appropriate forum.  N.C.G.S. § 50A-207(a) (West 2000).  In the present case, the trial court exercised jurisdiction and ruled on the merits of the Respondent-Mother’s motion for custody.  Accordingly, the trial court did not find that it was an inconvenient forum.

IV.
SECTIONS 7B-201 AND 7B-1000 OF THE GENERAL STATUTES OF NORTH CAROLINA DID NOT GIVE THE TRIAL COURT THE AUTHORITY TO TRANSFER JURISDICTION TO OHIO.

The Attorney Advocate for the Guardian ad Litem and the Appellee-Father argued that Sections 7B-201 and 7B-1000 authorized the trial court to transfer jurisdiction to Ohio.  (Guardian ad Litem’s Brief at pp. 6-7; Father’s Brief at pp. 2-3).
Section 7B-201 provides that the juvenile court’s “jurisdiction shall continue until terminated by order of the court or until the juvenile reaches the age of 18 years or is otherwise emancipated, whichever occurs first.”  N.C.G.S. § 7B-201.  Section 7B-1000(a) provides that, upon motion and after notice, “the Court may conduct a review hearing to determine whether the order of the court is in the best interests of the juvenile, and the court may modify or vacate the order in light of changes in circumstances or the needs of the juvenile.”  N.C.G.S. § 7B-1000(a) (West 2004).  Section 7B-1000(b) further provides that the “jurisdiction of the court to modify any order or disposition . . . shall continue during the minority of the juvenile, until terminated by order of the court, or until the juvenile is otherwise emancipated.”  N.C.G.S. § 7B-1000(b) (West 2004).

Sections 7B-201 and 7B-1000 do not expressly authorize a trial court to transfer jurisdiction to another State, and interpreting these statutes to grant such authority would be inconsistent with the more specific provisions of Sections 50A-202 and 7B-906.  Section 50A-202 specifically provides that North Carolina has exclusive, continuing jurisdiction over the matter until certain events occur.  N.C.G.S. § 50A-202.  Section 7B-906(b) provides that, while the trial court may waive the holding of review hearings under certain circumstances, the “court may not waive or refuse to conduct a review hearing if a party files a motion seeking review.”  N.C.G.S. § 7B-906(b)(5) (West 2004).

The Court of Appeals addressed a similar question in In re D.S.W., ___ N.C. App. ___, 623 S.E.2d 368 (3 January 2006) (unpublished) (Appendix at pp. A-1 - A-3).  In D.S.W., the trial court entered an order expressly retaining jurisdiction to hear future motions for review, terminating jurisdiction, waiving further reviews, removing the case from the active docket of the juvenile court, and directing that the parties file any motion for modification of visitation in the domestic division.  D.S.W., ___ N.C. App., 623 S.E.2d 368, Westlaw at star page 3, Appendix at p. A-2.

The respondent in D.S.W. contended that the trial court exceeded its authority by ordering the parties to file any motions for modification of visitation in the domestic division of district court.  The Court of Appeals stated that a court may not terminate its jurisdiction to conduct a review hearing if a party files a motion.  D.S.W.,  ___ N.C. App., 623 S.E.2d 368, Westlaw at star page 2, Appendix at p. A-2.  The D.S.W. Court noted that the juvenile division and the domestic division are both arms of the district court and that the trial court expressly retained jurisdiction to conduct review hearings on a motion made pursuant to Section 7B-906.  The Court held that the trial court did not err, reasoning that the district court retained jurisdiction to hear matters arising from the case.  D.S.W.,  ___ N.C. App., 623 S.E.2d 368, Westlaw at star page 3, Appendix at p. A-2.

In the present case, the trial court exceeded any authority granted by Sections 7B-201 and 7B-1000 by transferring jurisdiction to the State of Ohio and by failing to retain jurisdiction to conduct hearings on future motions for review brought pursuant to Section 7B-906.  The trial court heard the case on the merits, concluded as a matter of law that it had jurisdiction, and modified the prior order by returning legal custody to the Appellee-Father.  (R. pp. 67-68, Conclusions of Law Nos. 1-3 and Decretal No. 1).  The trial court did not have the authority to transfer jurisdiction to another state pursuant to the provisions of Sections 7B-201 and 7B-1000.

 
CONCLUSION

For the reasons set forth in this reply brief and for the reasons set forth in the Respondent’s principal brief, the trial court erred by transferring jurisdiction of this case to Seneca County, Ohio.  Accordingly, the Respondent‑Appellant Mother prays this Court vacate the portion of the review order transferring jurisdiction to Ohio. 

This the 9th day of February, 2006.
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