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Question Presented
I.
WHETHER THE PETITIONER LACKED STANDING TO INITIATE THE PETITION TO TERMINATE THE MOTHER’S PARENTAL RIGHTS UNDER N.C. GEN. STAT. § 7B-1103?


STATEMENT OF THE CASE
On March 3, 2004 the petitioner filed a verified petition to terminate the parental rights of the respondent-mother concerning the above-identified juvenile.  The petition came on for hearing on the merits at the August 9, 2004 District Court Session before the Honorable Elizabeth D. Miller.  After conducting an evidentiary hearing, Judge Miller found it in the best interests of the juvenile to terminate the respondent-mother’s parental rights.  The order was signed by Judge Miller on November 3, 2004 and filed with the trial court and served on the parties of record on November 29,2004. The respondent filed timely written notice of appeal on December 9, 2004.  

The respondent-mother thereafter filed a motion to vacate Judge Miller’s order on December 3, 2004.  The trial court conducted an evidentiary hearing on said motion on March 30 and May 13, 2005.  The Honorable Hugh B. Lewis denied the motion to vacate on August 26, 2005, 2005.  The respondent-mother gave timely notice of appeal of Judge Lewis’ order on August 29, 2005.

The Record on Appeal was filed with the North Carolina Court of Appeals on December 29, 2005 and docketed with this Court on January 27, 2006.




STATEMENT OF FACTS

The petitioner filed this action on March 3, 2004.  Rp. 181 (finding of fact 7)  The petitioner initiated an adoption petition file-stamped March 4, 2004.  Rp. 181 (finding of fact 7) The juvenile has resided with the petitioner since June 2003.  Rp. 12  The petitioner provided for the juvenile's care since June 2002. Tp. 115  The petitioner is not a biological parent, court-appointed guardian of the person, county department of social services, guardian ad litem, person with whom the juvenile has resided for a continuous period of at least two years preceding the filing of this action nor a person who had filed a petition for adoption prior to the filing of this action.  Rpp. 4-5, 180-184  The respondent mother raised the petitioner's lack of standing to bring this action in her response to the petition.  Rpp. 30-32

STATEMENT OF GROUNDS FOR APPELLATE REVIEW

Respondent-appellant mother appeals this matter as of right after termination of her parental rights in District Court.  N.C. Gen. Stat. § 7A-27(c); N.C. Gen. Stat. § 7B-1113.
STANDARD OF REVIEW

     The right to appeal from a termination of parental rights order is given in N.C. Gen. Stat. § 7B-1113.  The standard for review for the adjudication phase of a termination of parental rights case is whether the court’s findings of fact are supported by clear, cogent, and convincing evidence, and whether the findings support the conclusions of law.  N.C. Gen. Stat. § 7B-1109(f).  In re Huff, 140 N.C. App. 288, 292, 536 S.E.2d 838, 840 (2000), appeal dismissed, disc. review denied, 353 N.C. 374, 547 S.E.2d 9 (2001); In re Shepard 591 S.E.2d 1 (2004).  The trial court’s conclusions of law are reviewable de novo.  Matter of Pope, 144 N.C. App.32,547 S.E.2d 153 (2001) citing Starco v. AMG Bonding and Ins. Services, Inc., 124 N.C. App 332, 477 S.E.2d 211 (1996).  For the dispositional phase of the proceedings, the trial court is given discretion to determine what is in the best interests of the child (N.C. Gen. Stat. § 7B-1110); therefore, error is determined under an abuse of discretion standard.  In re Parker, 90 N.C. App. 423, 368 S.E.2d 879 (1988). 



ARGUMENT
I.  THE PETITIONER LACKED STANDING TO INITIATE THE PETITION TO TERMINATE HER PARENTAL RIGHTS UNDER N.C. GEN. STAT. § 7B-1103. 
Assignments of Error 13, 14 and 17
Rpp. 12 and 180-188 (findings 31-35 and conclusion 2) 
Tpp. 115
N.C. Gen. Stat. § 7B-1103 establishes what individuals or entities have standing to initiate a termination of parental rights proceeding.  It sets out seven entities who are entitled to file such an action and specifically states that such a petition "may only be filed by one or more of the following".  N.C. Gen. Stat. 7B-1103  The petitioner in this action is not one of the individuals or entities set out in Section 7B-1103.  While the petitioner alleges in his petition that he initiated this action simultaneously with a petition for adoption (Rp. 4), the trial court specifically found that the adoption action was not filed until March 4, 2004, one day after this action was filed.  Rp. 181 (finding of fact 7)  Moreover, this petitioner lacked standing to initiate an adoption petition pursuant to N.C. Gen. Stat. §§ 48-2-301 and 48-3-201.  The respondent mother at no time consented to her son being placed for adoption; she consented only to the petitioner's having physical custody pursuant to the Education Power of Attorney.  Rpp. 7-10  The trial court found that the petitioner assumed sole care of the juvenile in June 2002 (Tp. 115) even though the petitioner's affidavit as to the status of the minor child states that the juvenile has only resided with the petitioner since June 2003 (Rp. 12).  Regardless of which date is accepted, either June 2002 or June 2003, it is still a period of time less than two continuous years prior to the filing of this action as required by N.C. Gen. Stat. § 7B-1103(a)(6).

For all the foregoing, the petitioner lacked standing to initiate this action, and the trial court's conclusion of law to the contrary constitutes an error of law and is not supported by clear and convincing evidence.  Rp. 187  Moreover, the petitioner in this action lacked standing pursuant to Chapter 48 to initiate an adoption proceeding.  Therefore, the respondent mother prays that the trial court's order be reversed and this action dismissed with prejudice.
CONCLUSION
For all the foregoing reasons, respondent appellant mother respectfully requests that this Court reverse the order terminating her parental rights to her son because the petitioner lacked standing to initiate the petition.
Respectfully submitted this the 10th day of March, 2006.
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