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QUESTIONS PRESENTED

I.
DID THE TRIAL COURT ERR IN ALLOWING MARTHA TO TESTIFY IN CHAMBERS?
II.
DID THE TRIAL COURT ERR IN FINDING AND CONCLUDING THAT MARTHA WAS ABUSED WHEN IT IS NOT SUPPORTED BY COMPETENT EVIDENCE?

III.
DID THE TRIAL COURT ERR IN FINDING AND CONCLUDING THAT THE JUVENILES WERE NEGLECTED WHEN IT IS NOT SUPPORTED BY COMPETENT EVIDENCE?

IV.
DID THE TRIAL COURT ERR IN FINDING AND CONCLUDING THAT REUNIFICATIONS EFFORTS WITH MR. V. SHOULD CEASE AND STOPPED VISITS BETWEEN MR. V. AND HIS SONS?

JURISDICTION


Pursuant to N.C. Appellate Rule of Procedure 28(b)(4), jurisdiction for this appeal is granted by N.C. Gen. Stat. §7B-1001(3).  The Juvenile Adjudication Order and Juvenile Disposition Order were filed June 1, 2006.  (R. p. 32-37, 48-52)  Appellant timely filed his written Notices of Appeal on May 15, 2006, and June 5, 2006.  (R. p. 53-54)

STATEMENT OF THE CASE

The Court found M.E.P.V.
 to have been abused by Mr. V. based upon on the teenager’s statements without supporting evidence while allowing the girl to testify in closed chambers and without creating a record.  In addition, the Court stopped Mr. V.’s visits with his sons, A.V.V. and S.V.P., when there was no evidence that the visits were not appropriate or in any way against the children’s best interests.
PROCEDURAL HISTORY

This matter was initiated on February 28, 2006 with the filing of five separate juvenile petitions by the Johnston County Department of Social Services (hereinafter sometimes referred to as “JCDSS” or “Johnston County D.S.S.”).  (R. p. 7-26)  The matter was scheduled for hearing on March 15, 2006.  (R. p. 3)  The adjudication and disposition were continued to April 5, 2006; April 26, 2006; and May 3, 2006.  (R. p. 27-29)  The matter was heard on May 3, 2006.  (R. p. 32)

The Honorable District Court Judge Resson O. Faircloth entered a Juvenile Adjudication Order filed on June 1, 2006, finding Martha to be abused and all five juveniles neglected.  (R. p. 32-37)  The Honorable District Court Judge Resson O. Faircloth entered a Juvenile Disposition Order filed June 1, 2006, in which the Court relieved Johnston County Department of Social Services from working a case of reunification with Mr. V. and ceasing all visits between Mr. V. and his sons.  (R. p. 48-52)   
A written Notice of Appeal was filed by Mr. V. on May 15, 2006, following the oral ruling in this matter.  (R. p. 53)  A written Notice of Appeal was filed on June 5, 2006, following the entry of the written adjudication and disposition orders.  (R. p. 54)  Appellate Entries were completed and filed June 7, 2006, designating Jean McInerney to transcribe the proceedings and appointing the Appellate Defender to Mr. V.  (R. p. 55-56)  Annick Lenoir-Peek was appointed by the Appellate Defender on June 14, 2006 to perfect the appeal.  (R. p. 57)

The transcript of the proceedings was mailed to all counsel on July 3, 2006.  (R. p. 58)  The Proposed Record on Appeal was served on counsel on July 14, 2006.  (R. p. 67)  The Record on Appeal was settled on July 25, 2006.  (R. p. 68)  The Record on Appeal was filed on July 28, 2006.  (R. p. 69)
STATEMENT OF FACTS


When Mr. V. married Mrs. V., she had three children, Martha, Violet and Joe.  Together, they had two more children, sons Adam and Stan.  Mr. V. supported the household while Mrs. V. cared for the children and ran the household.  (T. p. 24; R. p. 61-62)

Mrs. V. left the marital home with the children on August 31, 2005, when the oldest child, Martha, informed her that Mr. V. had sexually abused her.  Mr. V. was charged criminally.  Johnston County D.S.S. became involved and prepared plans detailing activities in which they wanted the family to participate.  Johnston County D.S.S. filed petitions when they alleged that the parents were not making progress to participate in the activities described in the treatment plans.  (R. p. 7-26)

An Order of Protection was obtained by Mrs. V. to keep Mr. V. away from Martha, Violet and Joe.  The parties initiated a domestic proceeding in which an order was entered allowing Mr. V. visits with his sons.  Mr. V. visited his sons supervised at various times by Mrs. V., Mrs. V.’s brother-in law, and her niece.  (T. p. 25-27, 40-43)

The Court heard the matter on May 3, 2006.  Based on the testimony of Martha, taken in chambers and without a recording, the Court found that Martha had been abused and that she and her siblings were neglected.  The Court heard from the social worker, Ms. Tina Williams, who testified as to the parents’ progress or lack thereof and as to the level of contact between Mr. V. and his sons Adam and Stan.  The Court found that Johnston County D.S.S. should be relieved of reunification efforts with Mr. V. and stopped all contact between Mr. V. and his sons.  (R. p. 32-37, 48-52; T. p. 4-45)

There will be further facts contained in the argument section.

ARGUMENT

I.  THE TRIAL COURT ERRED IN ALLOWING MARTHA TO TESTIFY IN CHAMBERS.

(Assignment of Error Nos. I and II, R. p. 1, 32-37, 59-62; T. p. 5-6.)

Standard of Review

In reviewing the findings in an adjudication order, the appellate court must determine if the findings of fact are supported by clear, cogent and convincing evidence and whether the conclusions of law are supported by the findings of fact.  Findings of fact are reviewed for sufficiency of the evidence to support them.  Conclusions of law are reviewed de novo.  In re Gleisner, 141 N.C. App. 475, 539 S.E.2d 362 (2002).

In considering the admission of inadmissible evidence during a bench trial, the appellate court must consider de novo based on the record whether the court admitted inadmissible evidence.  The burden is on the appellant to show that the court relied on inadmissible evidence and the appellant was prejudiced by that admission.  In re Hartsock, 158 N.C. App. 287, 290, 580 S.E.2d 395, 398 (2003).
Summary of Argument

The court should not have taken the testimony of a sixteen year old girl outside of the presence of the parents.  It did so without any showing as to why it was doing so and without obtaining a recording of the testimony.  This error is especially egregious when Martha’s testimony was the only evidence presented as to abuse.  Her abuse is the principal basis of her sibling’s neglect.
Argument
Mr. Johnson, attorney for the Guardian ad Litem, requested that Martha’s testimony be taken in chambers with the attorneys present.  No reason was proffered as to whether having to testify in court would be a hardship or create any dangers to her mental state.  The mistake was compounded in this case because there was no arrangement made for Mr. V. to observe or hear Martha’s testimony and no recording was made of Martha’s testimony, the principal evidence in this case.  (T. p. 5-6; R. p. 59-62, 32-37)

Our courts have previously held that it is acceptable for children to testify outside of the presence of the accused as long as counsel are present and allowed to cross-examine the witness.  In re Murphy, 105 N.C. App. 651, 414 S.E.2d 396, aff’d, 332 N.C. 663, 422 S.E.2d 577 (1992).  However, in most cases, there is some mechanism available so that the accused can observe or listen to the testimony so as to be able to consult with his or her counsel in order to ensure effective cross-examination.  In re Barkley, 61 N.C. App. 267, 300 S.E.2d 713 (1983)  Unlike the cases which this Court has previously reviewed, Mr. V. was not given the opportunity to hear or see the testimony so as to effectively confer with his attorney about cross-examination.  

The trial court, over the objections of Appellant, decided to take the testimony of the sixteen year old juvenile, Martha, in chambers.  The court allowed all counsel to be present and ask questions but did not allow the parties to be present or to view the testimony.  In addition, no arrangements were made for the testimony to be recorded.  The entire allegations of abuse and therefore neglect on the other juveniles, rests of the testimony taken in chambers and unrecorded.  (T. p. 5-6)  Although counsel for Appellant has diligently searched for a case directly on point, she has been unable to find such a case.  The cases which address juveniles testifying in chambers generally concern those in which the children are either fairly young or for whom testifying in open court could cause emotional damage.  Neither of those situations is found in this case.
An adjudication hearing is controlled by the Juvenile Code.  N.C. Gen. Stat. §7B-802 provides that,

The adjudicatory hearing shall be a judicial process designed to adjudicate the existence or nonexistence of any of the conditions alleged in a petition.  In the adjudicatory hearing, the court shall protect the rights of the juvenile and the juvenile’s parent to assure due process of law.
N.C. Gen. Stat. §7B-804 provides that “the rules of evidence in civil cases shall apply.”  N.C. Gen. Stat. §7B-805 provides that “The allegations in a petition alleging abuse, neglect, or dependency shall be proved by clear and convincing evidence.”  

Our courts have held that a hearing must actually take place, with evidence presented, to support a finding and conclusion of abuse, neglect or dependency.  The testimony by a social worker, without more, has been held not to meet the clear and convincing evidence requirement of N.C. Gen. Stat. §7B-805.  In re J.R., 165 N.C. App. 509, 592 S.E.2d 746 (2004)
Juvenile cases are heard by a judge who is presumed to rely upon competent evidence and disregard inadmissible evidence.  In re Oghenekevebe, 121 N.C. App. 434, 438, 473 S.E.2d 393, 397 (1996).  

In addressing the issue of children testifying in courts, this Court stated in the case of In re Faircloth, 
Our courts have long been confronted with this issue, and various mechanisms have been developed to protect both the mental health of the child and the due process rights of those against whom the child might testify.  A parent’s right to confront witnesses in an abuse and neglect hearing has been found to have been protected where a mother was removed from the courtroom during the child’s testimony but her counsel was present for the child’s testimony and was afforded cross-examination.  Matter of Barkley, 61 N.C. App. 267, 300 S.E. 2d 713 (1983).  In Matter of Stradford, 119 N.C. App. 654, 460 S.E.2d 173, disc. review denied, 341 N.C. 650, 462 S.E.2d 525 (1995), the testimony of two young girls by closed circuit television was held sufficient to protect the confrontation rights of a juvenile accused of sexually assaulting them, where there was a showing that the children’s testimony in the presence of the accused would have been harmful to them.”  153 N.C. App. 565, 571 S.E.2d 65 (2002)
This Court held that the parents’ right to confront witnesses in civil proceedings is subject to “due limitations.”  In re Barkley, 61 N.C. 267, 270, 300 S.E.2d 713, 715 (1983).  This Court looked to that decision in its ruling of In re Faircloth, 137 N.C. App. 311, 527 S.E.2d 679 (2000), in which the Court looked at whether children were competent to testify.  Faircloth rested mostly on the trial court’s inquiry as to the mental state of the children, rather than their competence in disallowing the children’s testimony.  At the time of their hearing, the children in that case were eleven, eight and six years old.
In Faircloth, this Court reversed the trial court’s decision and remanded the matter for the court to determine whether the children were competent to testify.  “If the court found the children competent to testify, the court would take appropriate measures to mitigate, insofar as possible, any harmful effects to them of being required to testify.”  Id.  

In the instant case, the trial court neither inquired whether Martha was competent to testify nor whether she needed to testify out of court.  The court’s failure to make these inquiries resulted in the admission of incompetent evidence upon which the court based its’ entire ruling.
This Court held in the case of In re Huff, 140 N.C. App. 288, 301, 536 S.E.2d 838, 846 (2000), (citations omitted; internal quotation marks omitted), appeal dismissed and disc. review denied, 353 N.C. 374, 547 S.E.2d 9 (2001):

The mere admission by the trial court of incompetent evidence over proper objection does not require reversal on appeal.  Rather, the appellant must also show that the incompetent evidence caused some prejudice.  In the context of a bench trial, an appellant must show that the court relied on the incompetent evidence in making its findings.  Where there is competent evidence in the record supporting the court’s findings, we presume that the court relied upon it and disregarded the incompetent evidence.  In re Morales, 159 N.C. App. 429, 583 S.E.2d 692 (2003)
Here, there is no other evidence.  Appellant was prejudiced by the court relying whole-heartedly on Martha’s testimony which was taken without Appellant being present or able to hear the testimony and without it being recorded.

N.C.Gen. Stat. §7B-806 requires that all juvenile “adjudicatory and dispositional hearings shall be recorded by stenographic notes or by electronic or mechanical means.”  This Court has further added that “A party, in order to prevail on an assignment of error under section 7B-806, must also demonstrate that the failure to record the evidence resulted in prejudice to that party.”  In re Bradshaw, 160 N.C. App. 677, 587 S.E.2d 83 (2003).
In this case, Martha’s testimony was corroborated by the testimony of the social worker, Tina Williams.  Our courts previously held that a “[Social worker’s] testimony describing the sexual act that the female child disclosed during the investigation was offered to prove the truth of the matter asserted – that the alleged sexual abuse did occur.  The trial court erred in admitting this testimony against Mrs. Mashburn.”  In re Mashburn, 162 N.C. App. 386, 591 S.E.2d 594, appeal dismissed __ N.C. ___, 603 S.E.2d 884 (2004).  That court held that the error was harmless because there was other evidence presented that supported the incompetent evidence.
In this case, there was no inquiry as to why Martha could not testify in open court.  She is a sixteen year old who, had she been facing criminal charges, would have been tried as an adult in open court.  Furthermore, Martha will have to testify in open court in the pending criminal matter, an environment much more intimidating than a juvenile courtroom.  
In addition, whether Martha was sexually abused or not is the crux of the adjudication in this case and the failure to record such testimony simply adds to the error here.  Mr. V. was irreparably harmed by having Martha’s testimony taken without being able to at least hear it or see it and furthermore it was not preserved for proper appellate review.  Counsel reconstructed the transcript; however, as argued further below, there are many unknowns that cannot be cured through a reconstructed transcript of the principal evidence available to the trial court.  In re Clark, 159 N.C. App. 75, 582 S.E.2d 657 (2003).
Due to the trial court’s failure to announce why it decided to take Martha’s testimony outside of the presence of Mr. V., without his ability to see or hear it and therefore interact with his counsel on it, and without it being recorded when it formed the brunt of the evidence of the adjudication of abuse and therefore neglect, was extremely prejudicial to Mr. V. and requires this Court to vacate this adjudication.
II.
THE TRIAL COURT ERRED IN FINDING AND CONCLUDING THAT MARTHA WAS ABUSED WHEN IT IS NOT SUPPORTED BY COMPETENT EVIDENCE.

(Assignment of Error Nos. V, VI, VII, XII, XVII; R. p. 33-34, 37, 59-62; T. p. 5-6, 11, 13-14, 18-20, 30.)

Standard of Review
In reviewing the findings in an adjudication order, the appellate court must determine if the findings of fact are supported by clear, cogent and convincing evidence and whether the conclusions of law are supported by the findings of fact.  Findings of fact are reviewed for sufficiency of the evidence to support them.  Conclusions of law are reviewed de novo.  In re Gleisner, 141 N.C. App. 475, 539 S.E.2d 362 (2002).

Summary of Argument

The trial court erred in relying solely on a sixteen year old’s testimony to support a finding and conclusion of abuse when there were many defects with her testimony.
Argument
Assuming arguendo that this Court disagrees with Appellant’s assertion that Martha’s testimony should be struck completely, there was still insufficient evidence for the court to determine that Martha was abused.  The only testimony presented as to the issue of abuse was Martha which was subsequently corroborated by Ms. Williams, the social worker, based again solely on Martha’s words.  The court’s findings of fact nos. 5, 6 and 7 all begin with the words, “The Court finds from the testimony of [M.P.V.] that ...”
Although generally the trial court is in a better position than the appellate court to determine whether the witness is being truthful, there are several suspicious aspects which do not appear to have been inquired into or taken into account.
  For example, Martha described what appears to have been a strained relationship between herself, a fifteen year old girl at the time, and Mr. V.  She indicated that Mr. V. did not like her talking to boys or girls.  Martha testified she had tried sex but it is not clear whether it was before or after this incident.  Martha stated that Mr. V. thought she did not help out at home enough, while she felt she did.  Mr. V. did not want Martha to date boys and the two argued about her ability to date.  Martha requested to go live with a relative in Mexico.  It would be important to know whether the request had been made before or after the alleged incident.  It would also be important to know whether she had good grades, got in trouble at school, stayed out late, etc., all things which would explain whether she may have been dissatisfied with Mr. V.’s restrictions on her behavior and had a motive for making up her story.  (R. p. 60, 61)
There are also questions raised by JCDSS’ failure to obtain evaluations of the sexual abuse allegations.  Neither JCDSS nor the mother obtained a physical evaluation of the child.  Ms. Williams explained that JCDSS did not obtain a physical evaluation of Martha because her disclosure came so late that there would not have been physical evidence.  However, a medical evaluation could have discovered whether Martha had engaged in sexual activity and whether it is possible that she had in fact been raped by Mr. V.  Ms. Williams stated that since Martha had no medical insurance, the examination could have been cost prohibitive.  However, the agency would have paid for a Child Medical Evaluation (CME).  (T. p. 14, 29)
Even without a medical exam, JCDSS could have obtained a forensic evaluation through a mental health professional to determine whether it was likely or not that Martha had in fact suffered sexual abuse.  The Child Mental Health Evaluation Program (CMHEP) is free to all children.   The evaluation would have been performed by a qualified individual and would have involved the evaluator speaking with several people in Martha’s life and would have involved an assessment of whether Martha met the criteria for children who have been abused.
Simply stated, the court here failed to take into account the lack of supporting evidence that would have bolstered Martha’s account of what happened and failed to account or indicate why it believed every word Martha said.  Because of the lack of evidence, the court’s finding of abuse by clear and convincing evidence is not supported and must be reversed.

III.
THE TRIAL COURT ERRED IN FINDING AND CONCLUDING THAT ALL THE JUVENILES WERE NEGLECTED WHEN THERE IS INSUFFICIENT COMPETENT EVIDENCE TO SUPPORT THIS FINDING AND CONCLUSION.

(Assignment of Error Nos. IV, VIII, IX, X, XI, XIII, XVIII; R. p. 33, 34, 35, 36, 37, 59-62; T. p. 5-6, 11, 13-14, 17-20, 30.)

Standard of Review

In reviewing the findings in an adjudication order, the appellate court must determine if the findings of fact are supported by clear, cogent and convincing evidence and whether the conclusions of law are supported by the findings of fact.  Findings of fact are reviewed for sufficiency of the evidence to support them.  Conclusions of law are reviewed de novo.  In re Gleisner, 141 N.C. App. 475, 539 S.E.2d 362 (2002).

Summary of Argument

There was insufficient evidence that the children were neglected due to either an injurious environment or because another juvenile had been abused in the home.
Argument

The adjudication that all the children were neglected rests squarely on the testimony of Martha and are based on Martha’s allegations of sexual abuse.  

N.C. Gen. Stat. §7B-101(15) defines a neglected juvenile as:
A juvenile who does not receive proper care, supervision, or discipline from the juvenile’s parent, guardian, custodian, or caretaker; or who has been abandoned; or who is not provided necessary medical care; or who is not provided necessary remedial care; or who lives in an environment injurious to the juvenile’s welfare; ...In determining whether a juvenile is a neglected juvenile, it is relevant whether that juvenile lives in a home where another juvenile ... has been subjected to abuse or neglect by an adult who regularly lives in the home.


The court in this case specifically found and concluded that the four younger children were neglected because they lived in the home where Martha was sexually abused.  (R. p. 36, 37)  If this Court sets aside the adjudication of abuse as having been made improperly as argued in Arguments I and II above, then the finding of neglect as to the four younger children on this basis must also be vacated.


The remaining findings of fact as to the issue of neglect of all the children would therefore be findings of fact nos. 4, 8, 11, 13, 14 and 16, which is really a conclusion of law.  These findings are disputed and can be separated into two general areas:  1) injurious environment; and 2) failure to comply with recommended treatment by JCDSS.
A.  The court erred in determining that the juveniles were neglected as the evidence does not support the finding and conclusion that there was an injurious environment constituting neglect.

The finding and conclusion that the juveniles were all neglected because Mr. [V] was violent is not supported by the evidence.  The testimony of Tina Williams is devoid of any statements made by either party or even the children as to witnessing any domestic violence or there being any domestic violence incidents.  (T. p. 7-32)  The reconstructed testimony of Martha reveals the following:  

“[s]he said he “turned aggressive” when she talked to boys or even to girls.  She also said he threatened to call the INS about the mother, and specifically this was a response to a question as to whether he was aggressive.  She said he hit her brother Juan, age 10, “for no reason” with a rope.  She said he hit her sister one time.

When asked by Ms. Huntsberry, M.E.P.V. said he had once slapped her because she did not know how to do her homework.

Ms. O’Connor asked if he (Respondent Father) ever got aggressive with M.E.P.V.’s mother.  M.E.P.V. described one incident which was a struggle over the children (his two boys) in which she said that Anatolio grabbed S.V.P. and pushed the mother against the wall.  M.E.P.V. tried to call out (on the phone) but her father broke it.  The altercation between the mother and Anatolio left bruising on the mother.  Anatolio threw his keys at the mother during the altercation.  Anatolio threatened the mother that he would call INS is she tried to leave with his minor children.

R. p. 60.

In response to another question about aggression, M.E.P.V. indicated that Anatolio “got an attitude.”

She said when she was 14 (she thought) they went to a store in Benson and a man gave Anatolio some money and he gave the man a package with white powder.

R. p. 62.


As argued above, it is more difficult to argue about the interpretation of testimony without having a full transcript of what occurred in chambers.  However, there is no corroboration of any of these statements made by Maria from any other witnesses or evidence presented.  Some of the juvenile’s own statements blur the definition of aggression with other attributes such as “attitude” or behavior of which she did not approve or dislike.


The juvenile described three instances of Mr. V. striking the three oldest children.  However, our courts have previously upheld findings of neglect for hitting when a child is disciplined so severely that marks are left.  In re Thompson, 64 N.C. App. 95, 306 S.E.2d 792 (1983); see also In re Gleisner, 141 N.C. App. 475, 539 S.E.2d 362 (2000).  There is no evidence that there were any marks left on the juveniles, that they were severe, or happened on more than these three isolated occasions.  

As to the physical altercation described by Martha, although it is not placed into a specific time context, it appears to have occurred when Mrs. V. decided to leave the home with the children and appears to be an isolated incident.  There was no evidence that the parties regularly engaged in violent disputes or altercations in the presence of the children.  There is no evidence that this incident constitutes an “injurious environment”.   

B. The court erred in determining that the juveniles were neglected due to the parents’ failure to comply with JCDSS’ recommendations prior to the filing of the petition.

The Court made several findings as to the parents’ failure to cooperate with JCDSS prior to the filing of the petition.  These findings are incorporated into findings of fact nos. 11, 13, 14 and are disputed.  However, as the court found and the evidence supported, Mr. V. did not participate in the treatment plan as recommended by JCDSS upon the advice of his criminal counsel.  In addition, there is no evidence presented as to how his participation in these services would have reduced any alleged safety issues for the children.
In December 2005, prior to the filing of the petition, JCDSS asked Mr. V. to participate in treatment.  The agency requested Mr. V.:  attend HALT for domestic violence counseling, obtain a sex offender evaluation and follow any and all recommendations; and attend parenting classes.  Mr. V. did agree to have only supervised contact with his sons even though he had a court order which allowed him unsupervised contact.  (R. p. 35)  The court found that JCDSS filed a petition of neglect due to the non-compliance and non-resolution of protective issues in the family home and the risk factors identified by JCDSS.  (R. p. 36)  
However, there was no evidence presented that Mr. V. was a bad parent.  There was no showing as to why he supposedly needed parenting classes.  There was no showing as to why Mr. V. also needed domestic violence counseling when there is no evidence that anything occurred other than one isolated incident alleged by Martha.  As to the requirement of the sexual testing, Mr. V. explained that he would not be able to do it while the criminal charges were pending against him.  As there is no direct showing that Mr. V. needed the services that were requested of him and he was not subject to a court order to participate, there was no neglect for failure to participate in JCDSS’ self-appointed treatment plan.


The trial court’s ruling that the children were neglected is not supported by clear and convincing evidence and therefore this portion must be reversed.

IV.  THE TRIAL COURT ERRED IN FINDING AND CONCLUDING THAT REUNIFICATION EFFORTS WITH MR. V. SHOULD CEASE AND THAT VISITS SHOULD STOP BETWEEN MR. V. AND HIS SONS.
(Assignment of Error Nos. XIV, XV, and XVI; R. p. 49, 51-52; T. p. 11, 17-18, 25-27, 30, 40-45.)

Standard of Review

In reviewing the order from a dispositional hearing the finding of facts and conclusions of law must be based upon credible evidence presented at the hearing.  In re Helms, 127 N.C. App. 505, 510-511, 491 S.E.2d 672, 676 (1997), N.C. Gen. Stat. §7B-906.  The court’s order to cease reunification must be reviewed upon a standard of abuse of discretion.  In re Shue, 311 N.C. 586, 319 S.E.2d 567 (1984).
Summary of Argument


The trial court should not have ceased reunification efforts and ceased visits at the same time that it adjudicated the children as neglected because no evidence was presented as to whether efforts to reunify would be futile and because the visits between Mr. V. and his sons had been going extremely well.
Argument
A.
The court erred in ceasing reunification efforts.
N.C. Gen. Stat. §7B-900 defines the purpose of disposition hearings.  It provides, 
“[i]f possible, the initial approach should involve working with the juvenile and the juvenile’s family in their own home so that the appropriate community resources may be involved in care, supervision, and treatment according to the needs of the juvenile…”


The North Carolina Juvenile Code and case law give an opportunity to the parents to remedy the situation which caused the adjudication.  This was not done in this case since the juveniles were adjudicated as neglected on the same day that reunification efforts were ordered ceased.  Prior to this hearing, Mr. V. was not subject to a court order requiring him to do anything.

The court made the following finding of fact on this issue,

3.
The Court finds that Mr. [V] has become more compliant with the JCDSS since the filing of the juvenile petition, having met with the social worker on approximately six occasions since the filing of the juvenile petition.  Mr. [V] has arranged for an individual to supervise the visitations with his minor children.  Although Mr. [V] is under a child support obligation, he has informed all parties he will not pay through Centralized Collections with the State of North Carolina would rather pay the mother directly which the Court finds would allow Mr. [V] to continue to have contact with the mother.  Mr. [V] is still unwilling to cooperate with the development of an In Home Service plan.  The Courts finds Mr. [V] has chosen not to attend a sex offender evaluation, parenting classes or attend HALT to address domestic violence issues which would eliminate the risk issues in the home and assist with possible reunification efforts with his children, instead choosing to protect himself for fear of jeopardizing his criminal case.  The Court finds Mr. [V] has continued to not make significant progress or demonstrate the ability to correct the risk issues of current or ongoing neglect and abuse of the children.  The Court finds it is contrary to his children’s, [A] and [S], best interest and welfare to be placed in the care, custody and control of the father, Anatolio [V], and further finds it is futile and inconsistent with the juvenile’s need for a safe home within a reasonable period of time to continue reunification efforts with the father.
Appellant argues that finding of fact no. 3’s findings as to his desire to participate in a treatment plan or whether efforts should continue is contrary to the evidence presented.  (R. p. 59-60)
Mr. V. was in an impossible situation.  Johnston County D.S.S. insisted that in order to successfully move towards reunification, Mr. V. needed to develop an In Home Service Agreement.  The Agreement required Mr. V. to obtain a sex offender evaluation and follow any recommendations; attend PRIDE parenting classes; attend HALT for domestic violence offenders; and visit with his sons.  (R. p. 44-45)  However, because of the pending criminal charges, Mr. V’s criminal attorney advised against signing any Agreement and from participating in any of those activities.  (R. p. 44; T. p. 11, 30)  The court incorporated these facts into its finding of fact no. 11 that “Mr. [V] was not cooperative with the JCDSS and refused to develop a plan with the social worker under the advice of his criminal attorney, Bob Denning.”  (R. p. 35)

The only reason that the Court ordered that reunification efforts cease with Mr. V. is its belief that Mr. V. was making no efforts.  However, it is clear that Mr. V. was making some effort, although he could not do everything that DSS requested while the criminal charges were pending.


In a case involving termination of parental rights, this Court held that failure to visit a child on the advice of counsel while criminal charges were pending did not constitute abandonment.  In re T.C.B., 166 N.C. App. 482, 602 S.E.2d 17 (2004).  Here, we have a similar situation in that a party is acting in a manner consistent with the advice of his counsel.

At the time of the adjudication hearing, Mr. V. was still facing felony charges related to the same incident described by Martha.  Mr. V. had counsel appointed to represent him in the criminal proceedings.  His counsel advised him not to agree to certain tests or treatment prior to the disposition of the criminal matter.  The trial of criminal matters is within the discretion of the District Attorney and is outside of Mr. V.’s control.  It was logical and right for Mr. V. to follow the advice of counsel and such behavior should not be held against him.

The court could have easily inquired whether there were some activities that Mr. V. would have been willing to participate in (such as parenting classes) prior to the resolution of the criminal charges.  Furthermore, the evidence tends to support a finding that Mr. V. would participate with whatever the court required him to once the criminal matter was resolved.  The court should have ordered the activities and seen whether Mr. V. completed activities once ordered to do so prior to determining that it would be futile to continue efforts at reunification.  

The court abused its discretion in ordering that reunification efforts cease without giving Mr. V. an opportunity to either comply with a juvenile court order requiring him to participate in certain activities or to wait until the criminal matter was resolved.

B. The court erred in ceasing all visits between Mr. V. and his sons.


Mr. V. had been receiving and exercising supervised visits with his sons beginning from the moment that allegations were made against him.  Although the parties indicated that Mrs. V. had supervised two initial visits, once JCDSS notified them that Mrs. V. could not supervise, other supervisors were obtained.  There is disagreement as to whether the V’s were aware that Mrs. V. could or could not supervise, but at least it is clear that Mrs. V. did not allow any unsupervised contact.  Subsequent visits were supervised by Mrs. V’s brother-in-law and niece.  (T. p. 25-27)

By all accounts, Mr. V.’s visits with his sons went very well.  The boys often spoke of going fishing and of having fun during the visits.  There were no concerns noted as to the interaction between Mr. V. and Adam and Stan.  However, DSS and the GAL objected to the visits because Mr. V. had not completed the activities on the In-Home Service Agreement Plan he would not sign on the advice of counsel.  (T. p. 40-44)
N.C. Gen. Stat. §7B-905 provides in part,

(c)…Any dispositional order under which a juvenile is removed from the custody of a parent,.. shall provide for appropriate visitation as may be in the best interests of the juvenile and consistent with the juvenile’s health and safety…


The trial court stopped the visits between Mr. V. and his sons because Mr. V. asserted his rights by following the advice of counsel.  Mr. V. provided appropriate supervisors for his visits.  Mr. V. met with the social worker more frequently.  Mr. V. showed that he was willing to work within the parameters set out by his counsel.  There was no evidence presented as to why it would not be in the children’s best interests to continue to have supervised contact with Mr. V. or that the contact was inconsistent with their health and safety.  The evidence presented was to the contrary and instead supported a finding that the children enjoyed their visits and everyone had a good time.

The visits were supervised.  Mr. V. exercised every visit with his sons with the exception of one, which he himself chose to forego because one of his sons had a swollen foot and could not put a shoe on.  Instead of forcing a situation in which the child would have to put a shoe, Mr. V. cancelled the visit.  (T. p. 40-43)  That action alone, to forego a visit in order to allow his son to recover from an injury, shows that Mr. V. has acted with the utmost respect and well-wishes for his sons.  This is not a parent who is placing his sons in any harm during the supervised visits.


The trial court’s unrealistic demands that Mr. V. not follow the advice of counsel in determining that reunification efforts would be futile and that visits should cease were a clear abuse of discretion and merit this Court’s reversal with instructions to immediately resume visits.

OTHER ASSIGNMENT OF ERRORS


Pursuant to N.C. Rule of Appellate Procedure 28, Appellant withdraws Assignment of Error No. III.

CONCLUSION


Based upon the arguments contained above, this Court must reverse the trial court’s decision with instructions to dismiss the juvenile petitions.  In the alternative, this Court must reverse the trial court’s decision and remand the matter for further hearings consistent with this Court’s rulings as to having the juvenile testify in court and to make findings and conclusions in accordance with the standards described by this Court in this and prior rulings.


Submitted this the 28th day of August, 2006.
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� In accordance with N.C. Rule of Appellate Procedure 3, the juveniles’ names have been changed to their initials in order to protect their identities.  For ease of reference, the juveniles are referred to by other names instead of initials as follows:  M.E.P.V. (Martha), A.V.V. (Adam), S.V.P. (Stan), V.G.P. (Violet), and J.D.G.P. (Joe).


� The reconstructed transcript is found at Record pages 59 to 62 and is attached hereto as Appendix A for ease of reference.
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