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QUESTIONS PRESENTED










I.
WHETHER THE TRIAL COURT ERRED BY TRANSFERRING JURISDICTION TO OHIO WITHOUT MAKING ANY RELEVANT CONCLUSIONS OF LAW OR FINDINGS OF FACT WHERE THE INITIAL ADJUDICATION ORDER WAS ENTERED IN EDGECOMBE COUNTY, THE MOTHER CONTINUED TO LIVE IN EDGECOMBE COUNTY, AND THE CHILD AND THE MOTHER CONTINUED TO HAVE SIGNIFICANT CONTACT?


STATEMENT OF THE CASE

In October, 1999, the Edgecombe County Department of Social Services filed a juvenile petition alleging that M.E. and Z.J. were dependent.  (R. pp. 5-6).  The children were adjudicated dependent in February, 2000.  (R. p. 13-16).

On 9 September 2004, Teresa Ezzell filed a motion seeking custody of M.E., her daughter.  (R. pp. 57-61).  The motion was heard at the 23 November 2004 Juvenile Session of District Court, Edgecombe County, the Honorable Pell C. Cooper, District Court Judge presiding.  (R. p. 3).

The trial court denied the motion and returned legal and physical custody to M.E.’s father, Roland Watson.  The trial court suspended all further reviews and transferred jurisdiction to Seneca County, Ohio, the home county of Roland Watson.  (R. pp. 68).

Teresa Ezzell gave notice of appeal.  The trial court signed appellate entries on or about 9 December 2004.  (R. pp. 69-70).  The appellate entries were transmitted to the court reporter on 3 January 2005.  (R. p. 70).  The appellate defender appointed appellate counsel to perfect the appeal.  (R. p. 71).

A copy of the written notice of appeal is not in file maintained by the Clerk of Superior Court, Edgecombe County and the notice of appeal is therefore not part of the Record on Appeal.  On 26 August 2005, Ms. Ezzell, by and through undersigned counsel, filed a Petition for Writ of Certiorari seeking appellate review.  A copy of the Petition is attached to this brief and the allegations and arguments made in the Petition are incorporated by reference.  Appendix at 1-10 - 1-29.  The Petition for Writ of Certiorari has been referred to the panel that hears this case.


STATEMENT OF GROUNDS FOR APPELLATE REVIEW

The trial court entered a review order that returned legal and physical custody to Roland Watson, the father, and transferred jurisdiction of the case to Seneca County, Ohio, Mr. Watson’s county of residence.  (R. pp. 66-68).  Ms. Ezzell is appealing the portion of the order transferring jurisdiction to Seneca County, Ohio.  Pursuant to Section 7B-1001 of the General Statutes of North Carolina, Ms. Ezzell has the right to appeal an order finding absence of jurisdiction, any order which in effect determines the action and prevents a judgment from which appeal might be taken, any order of disposition after an adjudication, and any order modifying custodial rights.  N.C.G.S. §§ 7B-1001(1)-(4) (West 2004) (amended by 2005 N.C. Sess. Law 398)(S.L. 2005-398 is applicable to petitions and actions filed on or after 1 October 2005).  Ms. Ezzell has an appeal as of right in that the decree transferring jurisdiction constitutes a finding that North Carolina does not have continuing jurisdiction and that the decree is an order which in effect determines the action and prevents a judgment from which appeal might be taken.

Thus, Ms. Ezzell has an appeal of right.  N.C.G.S. § 7A-27 (West 2004); N.C.G.S. § 7B-1001.

On 26 August 2005, Ms. Ezzell filed a Petition for Writ of Certiorari.  A copy of the Petition is attached to this brief.  Appendix at 1-10 - 1-29.  In the Petition, Ms. Ezzell alleged that she filed a written notice of appeal, that the original court file does not contain a copy of this notice, and that the notice of appeal was filed after the case was heard and before the written order was filed.  Appendix at 1-10 - 1-13.  The Petition has been referred to the panel assigned to hear the case.  Counsel incorporates the allegations and arguments contained in the Petition for Writ of Certiorari and respectfully prays this Court issue its writ of certiorari to permit review of the 3 January 2005 Order.  Counsel specifically prays this Court review the assignment of error pertaining to whether the trial court erred by transferring jurisdiction to Seneca County, Ohio without making any pertinent conclusions of law or findings of fact.


STATEMENT OF THE FACTS

In October, 1999, the Edgecombe County Department of Social Services filed a juvenile petition alleging that M.E. and Z.J. were dependent.  (R. pp. 5-6).  The children were adjudicated dependent in February, 2000.  (R. p. 13-16).

Teresa Ezzell is the Respondent-Appellant and the mother of M.E., a girl, and Z.J., a boy.  (R. pp. 66, Findings of Fact Nos. 2 & 4).  Z.J. is currently in his mother’s custody, and this appeal does not pertain to him.

The trial court conducted review hearings and entered at least thirteen review orders between adjudication and the hearing on the motion at issue.  (R. pp. 17-56).  In 2002, M.E. was placed with her father, Roland Watson, and she has resided with him in Ohio since that time.  (R. pp. 66, Findings of Fact Nos. 3 & 4).  At the time of the hearing, Mr. Watson had physical custody of M.E., and the Department of Social Services had legal custody.  (R. p. 66, Findings of Fact Nos. 3 & 4).

On 9 September 2004, Ms. Ezzell filed a motion seeking joint custody.  (R. pp. 57-61).  The Department of Social Services, the Guardian ad Litem, and the father, Roland Watson, opposed the motion.  The trial court denied Ms. Ezzell’s motion and returned legal and physical custody to Mr. Watson.  (R. pp. 66-68).  In addition, the trial court transferred jurisdiction of the case to Seneca County, Ohio.  (R. p. 68, Decretal No. 11).

At the hearing, the Department of Social Services and the Guardian ad Litem presented court reports and other documentary evidence.  (Supplemental Filing at pp. 41-63).  Ms. Ezzell filed a verified motion accompanied by numerous documentary exhibits.  (R. pp. 57-61; Supplementary Filing at pp. 3-40).  The verified motion and the documentary evidence showed the significant progress that Ms. Ezzell had made over the course of her involvement with the Department of Social Services.  (R. pp. 57-58; Supplemental Filing at 3-40).  Ms. Ezzell had been drug-free, had been attending prevention therapy and after-care at Nash-Edgecombe Mental Health, had completed parenting classes, and had custody of M.E.’s brother.  (R. pp. 57-58; Supplementary Filing at pp. 3-40).  Ms. Ezzell attempted, unsuccessfully, to get the trial court to review letters from M.E.’s step-mother that showed how much stress M.E. was enduring in her Ohio home.  (T. p. 15).  The attorney advocate noted that a prior court had reviewed the letters in 2003 and had transferred custody from Mr. Watson to the Department of Social Services due to concerns about those letters.  (T. pp. 16-17).  The trial court did not consider the letters in that the letters had apparently been considered by prior courts and did not constitute new evidence.  (T. pp. 17-18).  

The trial court found as fact that M.E. had resided with her father since 2002, that Seneca County (Ohio) Job and Family Services had investigated the father’s home and determined that it was appropriate, that Seneca County Job and Family Services assessed the father’s home and determined that there was a low risk for abuse or neglect, and that a therapist had determined that M.E. suffered from Adjustment Disorder.  (R. pp. 66-67).  The trial court concluded that it was in M.E.’s best interest for legal and physical custody to be returned to the father.  (R. p. 67, Conclusion of Law No. 3).

In their court reports, the Department of Social Services and the Guardian ad Litem recommended that jurisdiction be transferred to Seneca County, Ohio.  (Supplemental Filing at pp. 45, 60).  The Guardian ad Litem argued that “it is time to restore full custody to Mr. Watson and allow the Court’s (sic) in Ohio to deal with any contested custody issues.  Ohio is [M.E.’s} established home and it is only fair for any further legal action to be in that State.”  (Supplemental Filing at p. 60).  At the hearing, the Department’s attorney requested that further reviews be suspended and that jurisdiction be transferred to Ohio.  (T. p. 7).  The attorney advocate joined in the request to transfer jurisdiction to Ohio, stating that if Ms. Ezzell “feels like she should have custody of the child, then she should litigate that at a regular civil action.”  (T. p. 8).  The respondent father, Roland Watson, through counsel, also asked the trial court to transfer jurisdiction to Ohio.  (T. p. 10).  Ms. Ezzell objected to any transfer.  (T. pp. 29-30).

The trial court did not make any specific findings of fact or conclusions of law relating to its decision to transfer jurisdiction to Ohio.  The trial court did find that M.E. had resided with her father in Ohio since 2002.  (R. p. 67, Findings of Fact Nos. 3 & 4).  While the trial court did not make any findings with respect to Ms. Ezzell’s address, Ms. Ezzell had been a resident of Battleboro, North Carolina at the time the petition was filed.  (R. p. 5).  Ms. Ezzell filed a verified motion indicating that she lived in Battleboro in September, 2004.  (R. pp. 57-61).  It is undisputed that the action was filed in Edgecombe County, that M.E. was adjudicated in Edgecombe County, that review hearings have been conducted on a regular basis in Edgecombe County, and that Ms. Ezzell has lived in North Carolina since the beginning of the legal proceedings in this case.  (R. pp. 5-56, 57-61).

The trial court did not make any findings with respect to whether the child continued to have a substantial connection with her mother, whether the child continued to have a substantial connection with the State, whether substantial evidence existed in the State with respect to the child’s welfare, or whether the State of North Carolina was an inconvenient forum.  (R. pp. 66-68).  The trial court conducted a hearing on the motion and ruled on the merits of the motion.  (R. pp. 66-68; T. p. 29).  The court ordered that the child continue to visit with her mother and brother, at times and locations to be arranged in the discretion of the parents.  (R. p. 68, Decretal No. 4).  The court also provided for telephonic visitation.  (R. p. 68, Decretal No. 3).  At the hearing, the trial court stated that Ms. Ezzell was, in part, responsible for M.E.’s improvement in that she had remained in M.E.’s life, encouraged M.E. to get therapy, and kept Z.J. in M.E.’s life.  (T. p. 26).  The trial court stated that Ms. Ezzell’s “continued support is going to be critical [to M.E.’s] development.”  (T. p. 27).


ARGUMENT




STATEMENT OF STANDARD OF REVIEW

Bench Trial:  In a case tried without a jury, a trial court is required to make findings of fact, to make separate conclusions of law, and to make ultimate findings that are sufficiently specific to enable an appellate court to review the trial court’s decision.  In re J.S., 165 N.C. App. 509, 510-11, 598 S.E.2d 658, 660 (2004); N.C.G.S. § 1A-1, Rule 52(a)(1) (West 2000).

Conclusions of Law: The trial court’s conclusions of law involve legal questions that are reviewed de novo by the appellate court.  Mann Contractors Inc. v. Flair With Goldsmith Consultants-II, Inc., 135 N.C. App. 772, 775, 522 S.E.2d 118, 121 (1999). 

Findings of Fact:  A trial court’s findings of facts are binding on appeal if the findings are supported by competent evidence in the record.  In re J.S., 165 N.C. App. 509, 511, 598 S.E.2d 658, 660 (2004); First Union Nat. Bank v. Ingold, 136 N.C. App. 262, 264, 523 S.E.2d 725, 727 (1999), rev. denied, 351 N.C. 354, 543 S.E.2d 125 (2000).

Transfer of Jurisdiction: There are various statutes that authorize a trial court to transfer jurisdiction after an initial custody order has been entered.  To transfer jurisdiction pursuant to these statutes, the trial court is required to make ultimate findings of fact and conclusions of law.  See N.C.G.S. § 50A-202 (West 2000); N.C.G.S. § 50A-204 (West 2000); N.C.G.S. § 50A-207 (West 2000); N.C.G.S. § 7B-400 (West 2004).  A determination that requires the exercise of judgment is usually classified as a conclusion of law.  In re Helms, 127 N.C. App. 505, 510-11, 491 S.E.2d 672, 675-76 (1997).  To make a decision with respect to whether to transfer jurisdiction of an abuse, neglect, and dependency case to another state, the trial court has to exercise its judgment and make conclusions of law.  The trial court’s conclusions of law involve legal questions that are reviewed de novo by the appellate court.  Mann Contractors Inc., 135 N.C. App. at 775, 522 S.E.2d at 121. 

I.
THE TRIAL COURT ERRED BY TRANSFERRING JURISDICTION TO OHIO WITHOUT MAKING ANY RELEVANT CONCLUSIONS OF LAW OR FINDINGS OF FACT WHERE THE INITIAL ADJUDICATION ORDER WAS ENTERED IN EDGECOMBE COUNTY, THE MOTHER CONTINUED TO LIVE IN EDGECOMBE COUNTY, AND THE CHILD AND THE MOTHER CONTINUED TO HAVE SIGNIFICANT CONTACT.

Assignment of Error No. 3

R. p. 76

By its eleventh decree, the trial court transferred jurisdiction to Seneca County, Ohio.  (R. p. 68, Decretal No. 11).  The trial court did not make any conclusions of law or findings of fact in support of its decision to transfer jurisdiction.  By failing to make any conclusions or findings, the trial court violated the applicable provisions in the Uniform Child-Custody Jurisdiction and Enforcement Act (UCCJEA) and Chapter 7B of the General Statutes of North Carolina.  N.C.G.S. § 50A-101, et. seq. (West 2000); N.C.G.S. § 7B-200 (West 2004); N.C.G.S. § 7B-201 (West 2004).

The trial court failed to make findings directly pertaining to this assignment, but many of the relevant facts are undisputed.  In 1999, the Edgecombe County Department of Social Services filed a juvenile petition alleging that M.E. was a dependent child.  (R. pp. 5-6).  At that time, M.E. lived with her mother in Edgecombe County.  (R. pp. 5-6).  On 29 February 2000, the trial court adjudicated M.E. to be a dependent child.  (R. pp. 13-16).  The District Court of Edgecombe County entered at least thirteen additional review orders between adjudication and the hearing on Ms. Ezzell’s motion for custody.  (R. pp. 17-56).  Ms. Ezzell resided in Battleboro, a town in Edgecombe County, at the time she filed her September, 2004 motion.  (R. pp. 57-61).  The trial court found that M.E. had resided with her father in Ohio since 2002.  At the time of the hearing, the Department of Social Services had legal custody of the child.  (R. p. 66, Findings of Fact Nos. 3 & 4).

In court summaries and at the hearing, the Department of Social Services, the Guardian ad Litem, and the father asked the trial court to transfer jurisdiction to Seneca County, Ohio.  (Supplemental Filing at pp. 45, 60; T. pp. 8, 10).  Ms. Ezzell objected.  (T. pp. 29-30).  The trial court granted the request without making any relevant conclusions of law or findings of fact.  (R. pp. 66-68; T. pp. 29-30).  By failing to make conclusions or findings, the trial court violated the provisions of the UCCJEA and Chapter 7B that provided that the District Court of Edgecombe County had continuing exclusive jurisdiction over the case and that set forth the procedures for terminating or transferring jurisdiction.  See N.C.G.S. § 50A-201 (West 2000), N.C.G.S. § 50A-202, N.C.G.S. § 50A-204; N.C.G.S. § 50A-207; N.C.G.S. § 7B-200; N.C.G.S. § 7B-201; N.C.G.S. § 7B-400.

A.
The trial court did not make any conclusions of law with respect to its authority to transfer jurisdiction to Ohio.

The trial court concluded that (1) the court had jurisdiction over the parties and the subject matter, (2) the present placement of the child was appropriate and continuation of the placement was in the child’s best interest, and (3) it was in the best interest of the child for legal and physical custody of the child to be returned to her father.  (R. p. 67, Conclusions of Law Nos. 1-3).  The trial court did not make any conclusions of law with respect to its authority to transfer jurisdiction from Edgecombe County to Seneca County, Ohio.

1.
Edgecombe County had continuing, exclusive jurisdiction over this action.

A trial court must have jurisdiction under the UCCJEA to enter orders in abuse, neglect, and dependency cases.  See In re N.R.M., 165 N.C. 294, 598 S.E.2d 147 (2004); In re J.B., 164 N.C. App. 394, 595 S.E.2d 794 (2004).  In the present case, the District Court of Edgecombe County had jurisdiction and adjudicated M.E. to be a dependent child.  Pursuant to that order, Edgecombe County had continuing exclusive jurisdiction over the action pursuant to both the provisions of Chapter 7B and the relevant provisions of the UCCJEA.  See N.C.G.S. § 7B-201; N.C.G.S. § 50A-202. 

2.
The trial court did not make any conclusions of law with respect to its authority to transfer jurisdiction to Ohio.

The UCCJEA has provisions governing when a decree state’s jurisdiction ends, N.C.G.S. § 50A-202; when a State may exercise temporary emergency jurisdiction, N.C.G.S. § 50A-204; and when a decree state may decline to exercise jurisdiction in favor of a more convenient forum, N.C.G.S. § 50A-207.  The trial court did not make any findings or conclusions with respect to these or any other statute authorizing the transfer of jurisdiction to another state.

In a case tried without a jury, a trial court is required to make findings of fact, to make separate conclusions of law, and to make ultimate findings that are sufficiently specific to enable an appellate court to review the trial court’s decision.  J.S., 165 N.C. App. at 510-11, 598 S.E.2d at 660; N.C.G.S. § 1A-1, Rule 52(a)(1).  In the present case, the trial court failed to make any conclusions of law with respect to its decision to transfer jurisdiction to Ohio.  For this reason, Ms. Ezzell prays this Court vacate the portion of the trial court’s order transferring jurisdiction.

B.
The trial court did not make any findings of fact with respect to its decision to transfer jurisdiction to Ohio.

The trial court did not make any findings of fact that directly related to its decision to transfer jurisdiction to Seneca County, Ohio.  (R. pp. 66-67, Findings of Fact Nos. 1-10).  The only findings that pertain to this issue are the findings that M.E. had resided with her father in Ohio since 2002 and that Edgecombe County had legal custody at the time of the hearing.  (R. p. 66, Findings of Fact Nos. 3 & 4).  The trial court did not make any findings with respect to Ms. Ezzell’s residence, the child’s connections with Ms. Ezzell and the State of North Carolina, the existence or lack of existence in the State of evidence pertaining the child’s welfare, or the relevant convenience of North Carolina and Ohio as a forum to consider the questions presented. (R. pp. 66-68).  The trial court did not make any findings with respect to any of the provisions in the UCCJEA that might have authorized a transfer of jurisdiction to Ohio.  See N.C.G.S. § 50A-202; N.C.G.S. § 50A-204; N.C.G.S. § 50A-207.

In a case tried without a jury, a trial court is required to make findings of fact, to make separate conclusions of law, and to make ultimate findings that are sufficiently specific to enable an appellate court to review the trial court’s decision.  J.S., 165 N.C. App. at 510-11, 598 S.E.2d at 660; N.C.G.S. § 1A-1, Rule 52(a)(1).  In the present case, the trial court failed to make any findings of fact with respect to its decision to transfer jurisdiction to Ohio.  Accordingly, Ms. Ezzell prays this Court vacate the portion of the trial court’s order transferring jurisdiction. 

C.
The trial court violated Section 50A-202 of the General Statutes by failing to make conclusions of law and findings of fact relating to its decision to transfer jurisdiction to Seneca County, Ohio.

The trial court did not make any findings of fact or conclusions of law sufficient to conclude that the trial court transferred jurisdiction pursuant to the provisions of Section 50A-202 of the General Statutes.  See N.C.G.S. § 50A-202(a).

Section 50A-202(a) provides that a court which has made a child custody determination has exclusive, continuing jurisdiction until:

(1)
A court of this State determines that neither the child, the child’s parents and any person acting as a parent do not have a significant connection with this State and that substantial evidence is no longer available in this State concerning the child’s care, protection, training, and personal relationships; or

(2)
A court of this State or a court of another state determines that the child, the child’s parents, and any person acting as a parent do not presently reside in this State.

N.C.G.S. § 50A-202(a); Appendix at 1-4.

1.
It is undisputed that Teresa Ezzell resides in the State of North Carolina.

The trial court found that Roland Watson and M.E. resided in the State of Ohio.  While the trial court did not make any other findings with respect to Section 50A-202(a)(2), it is undisputed that Teresa Ezzell continues to live in this State.  Ms. Ezzell resided in Battleboro, an Edgecombe County town, at the time the juvenile petition was filed.  (R. pp. 5-6).  In September, 2004, Ms. Ezzell prepared a pro se motion seeking custody, signed the motion, listed her address as Battleboro, and verified the motion.  (R. pp. 57-61).  This case has been reviewed in Edgecombe County at least thirteen times since adjudication.  (R. pp. 17-56).  It is undisputed that Ms. Ezzell is a resident of the State of North Carolina.  For this reason, Section 50A-202(a)(2) did not authorize the trial court to transfer jurisdiction to Ohio.  See Fish v. Fish, 596 S.E.2d 654, 656 (Ga. Ct. App. 2004) (holding that Georgia continued to retain jurisdiction over a child custody case where the non-custodial parent continued to reside in Georgia, where the non-custodial parent exercised visitation rights, and where the child and the custodial parent had resided in Florida for seven years).

2.
The trial court did not make any findings with respect to Section 50A-202(a)(1).

Pursuant to Section 50A-202(a)(1), the court that entered a custody order has continuing jurisdiction until it finds that (1) the child and the child’s parents do not have a significant  connection with North Carolina and (2) substantial evidence is no longer available in North Carolina with respect to the child’s care, protection, training, and personal relationships.  N.C.G.S. § 50A-202(a)(1).  The North Carolina “court retains exclusive continuing jurisdiction until it determines that the significant connection test and substantial evidence test are no longer met.”  See In re Forlenza, 140 S.W.3rd 373, 376 (Tex. 2004) (construing an identical provision in Texas law).

The trial court did not make any specific findings with respect to either the significant connection test or the substantial evidence test.  While the trial court did not make any findings with respect to Ms. Ezzell’s residence, the record is undisputed that she resided in North Carolina during all relevant times.  (R. pp. 5-6, 17-56, 57-61).  Section 50A-202(a)(1) did not permit the trial court to transfer jurisdiction because Ms. Ezzell continued to reside in North Carolina and Ms. Ezzell maintained a significant connection with her daughter.  See N.C.G.S. § 50A-202(a)(1); Fish, 596 S.E.2d at 656; Forlenza, 140 S.W.3rd at 376.

The trial court did not make specific findings about the existence or lack of existence of significant connections between the child, her mother, and the State of North Carolina.  These connections, however, are substantial and are demonstrated by the record.  Ms. Ezzell has had court ordered visitation with M.E. and M.E. has visited Ms. Ezzell in North Carolina.  (R. pp. 55-56, Decretal Nos. 3, 5, & 6).  While the trial court denied Ms. Ezzell’s motion for custody, the order at issue gave Ms. Ezzell physical and telephonic visitation.  (R. p. 68, Decretal Nos. 3, 4, & 6).  The trial court told Ms. Ezzell that her continued support was going to be a critical aspect of M.E.’s continued development.  (T. pp. 26-27).  The connection between mother and daughter is significant as a matter of law.  Cf. Fish, 596 S.E.2d at 656; Forlenza, 140 S.W.3rd 373, 376.

In Georgia, the Court of Appeals found that Georgia retained jurisdiction over a case in which the initial decree was entered in Georgia, the non-custodial father continued to reside in Georgia, and the custodial parent and the child had resided in Florida for seven years.  Fish, 596 S.E.2d at 656.  The Supreme Court of Texas held that a Texas trial court had continuing jurisdiction over a case in which the initial decree had been entered in Texas, the non-custodial parent continued to live in Texas, and the custodial parent and the children had lived in other states for at least five years.  Forlenza, 140 S.W.3d 373.  Like the non-custodial parents in Fish and Forlenza, Ms. Ezzell continues to reside in the decree state and has exercised significant visitation rights in the decree state, North Carolina.  Moreover, Ms. Ezzell continues to have physical and telephonic visitation pursuant to the court order at issue.  Thus, the child’s connection with the mother and North Carolina is significant as a matter of law.  See also Benson v. Benson, 667 N.W.2d 582 (N.D. 2003); Ruth v. Ruth, 83 P. 1248 (Kan. Ct. App. 2004).

Even if this Court declines to find that the record is sufficient to establish a significant connection as a matter of law, the trial court failed to make any findings of fact or conclusions of law with respect to Section 50A-202(a).  In a case tried without a jury, a trial court is required to make findings of fact, to make separate conclusions of law, and to make ultimate findings that are sufficiently specific to enable an appellate court to review the trial court’s decision.  J.S., 165 N.C. App. at 510-11, 598 S.E.2d at 660; N.C.G.S. § 1A-1, Rule 52(a)(1).  The trial court’s failure to make findings makes it impossible to determine that the transfer of jurisdiction was authorized by Section 50A-202 of the General Statutes.  For this reason, Ms. Ezzell prays that this Court vacate the order transferring jurisdiction to Seneca County, Ohio.

D.
The trial court did not make findings of fact or conclusions of law pursuant to Section 50A-207 of the General Statutes of North Carolina.

Section 50A-207(a) provides that a court of this State “may decline to exercise its jurisdiction at any time if it determines that it is an inconvenient forum . . . and that a court of another state is a more appropriate forum.”  N.C.G.S. § 50A-207(a); Appendix at 1-7.  The trial court did not make any conclusions of law or findings of fact to suggest that it was relying on Section 50A-207, and the trial court exercised jurisdiction and ruled on the merits of Ms. Ezzell’s motion for custody.  (R. pp. 66-68).  For that reason, it is unlikely that the trial court relied on Section 50A-207 when it decided to transfer jurisdiction to Seneca County, Ohio.

Evening assuming arguendo, that the trial court did rely on this provision, the trial court’s conclusions and findings are wholly inadequate.  The statute lists eight criteria for a court to consider in determining whether the forum is inconvenient: (1) whether domestic violence has occurred and is likely to continue and which state could best protect the parties; (2) the length of time the child has resided outside the State; (3) the distance between the court and the court that would assume jurisdiction; (4) the relative financial circumstances of the parties; (5) an agreement of the parties with respect to jurisdiction; (6) the nature and location of the evidence required to resolve the pending litigation, including testimony of the child, (7) the ability of the court of each state to decide the issue and the procedures necessary to present evidence, and (8) the familiarity of the court of each state with the facts and issues in the pending litigation.  N.C.G.S. § 50-207(b); Appendix at 1-7 - 1-8.  The trial court’s findings touch on two of the criteria: M.E. has lived in Ohio since 2002 and the other jurisdiction is Seneca County, Ohio.  (R. p. 66, Findings of Fact Nos. 3 & 4).  The trial court did not make any other pertinent findings.  

In a case tried without a jury, a trial court is required to make findings of fact, to make separate conclusions of law, and to make ultimate findings that are sufficiently specific to enable an appellate court to review the trial court’s decision.  J.S., 165 N.C. App. at 510-11, 598 S.E.2d at 660; N.C.G.S. § 1A-1, Rule 52(a)(1).  In this case, the trial court did not make any findings or conclusions with respect to the criteria set forth in Section 50A-207.  Thus, the trial court’s ruling is not authorized by this provision.  Ms. Ezzell prays that this Court vacate the order transferring jurisdiction to Seneca County, Ohio.

E.
Section 7B-400 of the General Statutes did not authorize the trial court to transfer future litigation to Seneca County, Ohio.

The trial court did not make any conclusions of law, any findings of fact, or cite any authority to support its decision to transfer jurisdiction to Ohio.  The trial court does not have any authority to transfer a case pursuant to any of the provisions in Chapter 7B.

1.
The trial court was not authorized to transfer jurisdiction by any provision in Chapter 7B.

Prior to the enactment of Chapter 7B, the Court of Appeals considered whether the District Court of Bladen County was authorized to transfer an abuse, neglect, and dependency case from Bladen County to Cumberland County.  The Court of Appeals noted that the trial court’s order did not reveal adequate statutory authority for its action, and the Court of Appeals held that there was no basis for the order.  In the Matter of Phillips, 99 N.C. App. 159, 163, 392 S.E.2d 407, 409 (1990).

In Phillips, unlike this case, the trial court made findings with respect to its basis for transferring the case to another county.  The trial court in Phillips found that there had been a material and substantial change in circumstances with respect to the minor child, that it was impossible for the court to monitor the minor child (given her hospitalization in Cumberland County), that the guardian ad litem and the attorneys for the parties could not carry out their duties, that no foster placement was available for the child in Bladen County, and that Cumberland County is the more advantageous and convenient place to have jurisdiction and control of the action.  Phillips, 99 N.C. App. at 161-62, 392 S.E.2d 407, 408-09.  Despite these findings, the Court of Appeals held that the trial court was not authorized to transfer the proceedings to Cumberland County.  Id. at 163, 392 S.E.2d at 409-410.  Similarly, Chapter 7B did not authorize the trial court to transfer jurisdiction of this case to Ohio.

2.
Section 7B-400 does not apply because M.E. resided in Edgecombe County at the time the petition was filed.

Section 7B-400 authorizes the trial court to transfer a proceeding to the court in the district where the juvenile resides when the proceeding is commenced in a district other than that of the juvenile’s residence.  N.C.G.S. § 7B-400; Appendix at 1-2.  This section does not apply to the facts of this case because the child resided in Edgecombe County when the action was commenced.  The Phillips Court considered and rejected a similar argument with respect to former Section 7A-558(b) of the General Statutes of North Carolina.  Section 7A-558(b), since repealed, was similar to Section 7B-400 of the General Statutes of North Carolina.  Cf. N.C.G.S. § 7A-558(b) (1989) (repealed); N.C.G.S. § 7B-400; Appendix at 1-1 - 1-3.  Former Section 7A-558(b) and Section 7B-400 both authorize a judge to transfer a proceeding that was begun in a district other than the juvenile’s residence to the district where the juvenile resides.  N.C.G.S. § 7B-400; N.C.G.S. § 7A-558(b) (repealed); Phillips, 99 N.C. App. at 163, 392 S.E.2d at 409.  The Phillips Court held that Section 7A-558(b) was not applicable to the question of whether the Bladen County court could transfer jurisdiction to Cumberland County even though the Phillips’ parents were incarcerated outside of Bladen County and the child was in a hospital in Cumberland County.  The Phillips Court reasoned that these facts did not affect the child’s legal residence and did not alter the fact that the action had been initiated in the county of the child’s legal residence.  Phillips, 99 N.C. App. at 163, 362 S.E.2d at 409.

In the present case, the trial court did not make any findings or conclusions of law with respect to Section 7B-400.  In a case tried without a jury, a trial court is required to make findings of fact, to make separate conclusions of law, and to make ultimate findings that are sufficiently specific to enable an appellate court to review the trial court’s decision.  J.S., 165 N.C. App. at 510-11, 598 S.E.2d at 660; N.C.G.S. § 1A-1, Rule 52(a)(1).  It is undisputed that the child was a legal resident of Edgecombe County at the time the action was commenced in 1999 and that the Edgecombe County Department of Social Services had legal custody of her at the time of the hearing.  (R. pp. 5-6, 66-68).  Because the child was a resident of Edgecombe County at the time the petition was filed, Section 7B-400 did not authorize the trial court to transfer the case to Ohio.  See Phillips, 99 N.C. App. at 163, 392 S.E.2d at 409.  Ms. Ezzell prays this Court vacate the portion of the trial court’s order transferring jurisdiction to Ohio.

F.
The trial court did not cite any authority for transferring jurisdiction to Ohio and did not make any findings of fact or conclusions of law sufficient to support its ruling.

The District Court of Edgecombe County had exclusive, continuing jurisdiction over this action.  See N.C.G.S. § 7B-201; N.C.G.S. § 50A-202.  The trial court did not cite any authority for transferring jurisdiction to Ohio.  The trial court did not make any specific findings of fact or conclusions of law to permit this Court to properly review its ruling.  For this reason, Ms. Ezzell prays that this Court vacate the ruling transferring jurisdiction to Seneca County, Ohio.

 
CONCLUSION

For the reasons set forth in this brief, Respondent‑Appellant, Teresa Ezzell prays this Court vacate the portion of the review order transferring jurisdiction to Seneca County, Ohio. 

This the 9th day of November, 2005.

_________________________________________

Duncan B. McCormick

PO Box 1629

Lillington, NC 27546

Telephone: (910) 893-5191

Facsimile: (910) 893-4803

State Bar No. 22195

E-mail: dmccormi@infionline.net


CERTIFICATE OF FILING AND SERVICE

I certify that a copy of Respondent-Appellant’s Brief has been served upon the parties or their counsel of record by depositing a copy in the United States Mail, postage prepaid, first class mail, and properly addressed as follows:

Ms. Natarlin Best

Attorney for DSS

PO Box 2124

Rocky Mount, NC 27802

Robert Dale Pitt

Attorney Advocate, Guardian ad Litem

PO Box 1032

Pinetops, NC 27864

Wayne Boyette

Attorney for Roland Watson

PO Box 1175

Tarboro, NC 27886

Pursuant to Rule 26(a)(1) of the North Carolina Rules of Appellate Procedure, I further certify that I have this day filed the original of the foregoing Respondent-Appellant’s Brief with the Office of the Clerk of the North Carolina Court of Appeals by depositing a copy in the United States Mail, postage prepaid, first class mail, addressed as follows:

Hon. John H. Connell, Clerk






North Carolina Court of Appeals

Post Office Box 2779

Raleigh, NC 27602

This the 9th day of November, 2005.

_________________________________________

Duncan B. McCormick


INDEX TO APPENDIX

N.C.G.S. § 7A-558(b) (1989) (repealed)
1-1

N.C.G.S. § 7B-400 (West 2004)
1-2

N.C.G.S. § 50A-202 (West 2000)
1-4

N.C.G.S. § 50A-207 (West 2000)
1-7

Petition for Writ of Certiorari, In the

Matter of M.E., COA05-1129
1-10

Notice of Appeal (Exhibit A to

Petition)
1-18

Custody Review Order (Exhibit B to

Petition)
1-22

Appellate Entries (Exhibit C to

Petition)
1-25

Appointment of Appellate Counsel

(Exhibit D to Petition)
1-27

Letter from Wayne Boyette, Attorney

for the father (Exhibit E 

to Petition)
1-28

Letter from Robert Dale Pitt,

Attorney Advocate (Exhibit F

to Petition)
1-29

