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No. 05 J 129)QUESTIONS PRESENTED
I. WHETHER THE TRIAL COURT LACKED JURISDICTION OVER THE SUBJECT MATTER OF THE ACTION?

STATEMENT OF THE CASE
Respondent father Marlin B. appeals from an order of adjudication and disposition finding the juvenile to be neglected and continuing custody with the Petitioner. (R. pp. 30-34).  The written order was filed 11 June 2005. (R. p. 30).  Both Respondents mother and father initially appealed from the order and were appointed Appellate Counsel. (R. pp. 41, 46).
 Respondent father Marlin B. filed a written Notice of Appeal from the order of adjudication and disposition on 12 July 2005. (R. pp. 42-43). 

Initial Appellate Entries were filed 29 June 2005, ordering a transcript of the hearing.  The transcript order and tapes were provided to the transcriptionist on that date. (R. pp. 39-40).  After Respondent father filed his Notice of Appeal on 12 July 2005, a second Appellate Entries form was filed. (R. pp. 44-45). A 30-day extension to deliver the transcript was obtained from the trial court on 19 July 2005. (R. p. 40).  The transcript was certified as delivered by the court reporter on 6 September 2005. (R. p. 47).    

The proposed joint Record on Appeal of Respondents mother and father was served on the Petitioner and the Guardian ad Litem by appointed appellate counsel for Respondent mother on 23 September 2005. (R. p. 133).  On 22 September 2005, the Guardian ad Litem filed a Motion to Dismiss Respondent father’s appeal for failure to file a timely Notice of Appeal. (R. pp. 65-66).  After hearings on 29 and 30 September 2005, the trial court entered an order in open court on 30 September 2005, allowing the Guardian’s motion and dismissing Respondent father’s appeal.  The written order was filed on 14 October 2005, and served on counsel for Respondent father on 19 October 2005. (R. pp. 67-69).  

On 10 October 2005, Respondent father filed a Petition for Writ of Certiorari with this Court from the trial court’s order dismissing his appeal. (R. pp. 70-85).  Petitioner DSS filed a Response to Respondent’s Petition on 11 October 2005. (R. pp. 86-108).  On 28 October 2005, Respondent father filed a Motion to Amend his cert. petition filed on 10 October. (R. pp. 109-114).  On 4 November 2005, this Court allowed Respondent father’s petition and motion to amend, and reinstated Respondent father’s appeal effective 4 November 2005. (R. p. 115).  On 21 October 2005, Petitioner DSS filed a Motion for Extension of Time to File Objections or Amendments to the Proposed Record on Appeal, (R. pp. 116-127).  Petitioner’s motion was allowed by this Court on 24 October 2005, giving Petitioner until 28 November 2005 to serve objections or amendments. (R. p. 128).    

The Guardian ad Litem served Amendments to the Proposed Record on Appeal on 22 November 2005. (R. p. 134).  These amendments were included in the Record, and the Record was settled as of 12 December 2005. (R. p. 135).  The Record was filed on 19 December 2005, and docketed on 23 January 2006. (R. p. 1).  The printed Record was mailed to the parties on 8 February 2006.   

STATEMENT OF GROUNDS FOR APPELLATE REVIEW
Respondent Marlin B. appeals from a final order of the District Court of Durham County, entered by the Honorable James T. Hill on 11 June 2005.  Jurisdiction was conferred in the court below pursuant to N.C. Gen. Stat. §§ 7A-240 and 7B-200.  This Court has jurisdiction of this appeal pursuant to N.C. Gen. Stat. §§ 7A-26, 7A-27, 7B-1001, and by order of this Court of 4 November 2005.  

STATEMENT OF THE FACTS
On 22 April 2005, Petitioner Durham County Department of Social Services (“DSS”) by means of Social Worker Traci Gescak, filed a juvenile petition alleging that the child M.B., was a neglected juvenile.  Specifically, the petition alleged that the child’s mother Toni Harris, had threatened to harm the juvenile, and that the juvenile’s great-aunt, with whom Ms. Harris and the baby had been staying since moving to Durham from New York about a month previously, could no longer provide care for the child. (R. p. 7).  The petition referred to a prior child protective services investigation in New York State in February 2005, (R. p. 6), and stated that “[t]he Department is unaware of any pending action in any jurisdiction concerning the custody of the child.” (R. p. 8).  The petition also alleged that DSS was unable to locate Respondent father. (R. p. 7). 

An order for non-secure custody was entered 22 April 2005 giving custody of the juvenile to the Petitioner. (R. pp. 10-11).  Orders on the need for continued non-secure custody pursuant to N.C. Gen. Stat. § 7B-506 were entered on 25 April 2005 and 2 May 2005. (R. pp. 12-14, 17-19).  In these orders, the court made no findings or conclusions as to the court’s basis for jurisdiction.

On 4 May 2005, prior to the court’s hearing evidence on the need for continued non-secure custody, the court heard Respondent father’s Motion to Dismiss for lack of subject matter jurisdiction.  Respondent father contended that North Carolina is not the home state of the juvenile or of either parent and that no basis for temporary emergency jurisdiction existed under N.C. Gen. Stat. § 50A-204(a). (T5/05 pp. 3-4)
.  After hearing argument, the trial court denied the motion, (T5/05 p. 13), and entered an order that the court’s subject matter jurisdiction was premised on temporary emergency jurisdiction under N.C. Gen. Stat. § 50A-204. (R. pp. 21-22).  At the conclusion of the hearing on the need for continued non-secure custody, the court ordered the Petitioner to obtain additional information concerning the prior CPS history in New York. (R. p. 18).  The court also allowed unsupervised visitation for Respondent father, and, conditioned on a favorable review of the father’s home, a trial placement with Respondent father was specifically approved. (R. pp. 18-19).  These orders were repeated by the court in its non-secure custody order of 16 May 2005. (R. pp. 24-26). 

 The petition was adjudicated on 1 and 2 June 2005.  Prior to taking evidence on the merits of the petition, the court heard argument on Respondent father’s contention that the court had no authority to enter a permanent order of adjudication based on temporary emergency jurisdiction. (R6/05 p. 3).  After hearing argument, the court stated “I think everything I’ve heard indicates that we do have jurisdiction, and we’ll proceed on here in North Carolina.” (T6/05 p. 9).   

After hearing testimony from the Respondents mother and father, from Ms. Harris’s aunt, Tanya Lindsey, and from Traci Gescak, the social worker, the trial court adjudicated the juvenile neglected. (T6/05 p. 107).  Disposition was conducted the following day.  Custody was continued with the Petitioner. Respondent parents were ordered to provide “any and all information and any and all paper work in relation to the possible New York court proceeding concerning the child.” (R. p. 33).  Furthermore, the Petitioner was ordered to “secure more information as to the protective services history in New York and shall follow up on that information to try to secure information as to possible court involvement in New York.” (R. p. 33).  

ARGUMENT

I. THE TRIAL COURT LACKED JURISDICTION OVER THE SUBJECT MATTER OF THE ACTION. 

ASSIGNMENTS OF ERROR NOS. 1, 2 & 4. 

R. pp. 6, 24, 30, 32 

T6/05 pp. 3-12    

In order for a court to exercise jurisdiction to adjudicate a juvenile petition alleging neglect filed under Chapter 7B of the General Statutes, the jurisdictional requirements of Chapter 50A, the Uniform Child-Custody Jurisdiction and Enforcement Act, must be satisfied. In re Van Kooten, 126 N.C. App. 764, 768, 487 S.E.2d 160, 162-63 (1997).  Those jurisdictional requirements which vest the court with subject matter jurisdiction are set out in N.C. Gen. Stat. § 50A-201(a), and are “the exclusive jurisdictional basis for making a child-custody determination by a court of this state”, “[e]xcept as otherwise provided in G.S. 50A-204".  N.C. Gen. Stat. § 50A-201(a) & (b).  

N.C. Gen. Stat. § 50A-204 allows the court to take “temporary emergency jurisdiction” of a child custody action, where the requirements of 50A-201 could not otherwise be satisfied, if “the child is present in this State and . . . it is necessary in an emergency to protect the child because the child . . . is subjected to or threatened with mistreatment or abuse.” N.C. Gen. Stat. § 50A-204(a).  Temporary emergency jurisdiction confers authority on a court to enter temporary protective orders only. In re Van Kooten, supra; see also In re Brode, 151 N.C. App. 690, 566 S.E.2d 858 (2002); In re Malone, 129 N.C. App. 338, 498 S.E.2d 836 (1998).  An order of adjudication and disposition is not a temporary order but a final order, and a court does not have authority to enter such an order pursuant to temporary emergency jurisdiction. In re Van Kooten, 126 N.C. App. at 771 and fn. 2.

However,

“(b) If there is no previous child-custody determination that is entitled to be enforced under this Article and a child-custody proceeding has not been commenced in a court of a state having jurisdiction under G.S. 50A-201 through G.S. 50A-203, a child-custody determination made under this section remains in effect until an order is obtained from a court of a state having jurisdiction under G.S. 50A-201 through G.S. 50A-203. If a child-custody proceeding has not been or is not commenced in a court of a state having jurisdiction under G.S. 50A-201 through G.S. 50A-203, a child-custody determination made under this section becomes a final determination if it so provides, and this State becomes the home state of the child.”

N.C. Gen. Stat. § 50A-204(b) (emphasis added).    

The trial court made the following relevant findings of fact:

“4. There may be an action in New York concerning the custody of the child.

5. The mother had a child protective services investigation in New York in February, 2005. It is not clear whether the matter was in court. The mother claims that she moved to NC to live with her aunt, Tanya Lindsey, due to instructions from New York Child Protective Services that they would take custody of the baby if she did not. The court needs further information as to possible court involvement in New York. The mother had no court documents to provide to the court.”

(R. pp. 30-31)(emphasis added).  The trial court also made the following relevant conclusions of law:

“1. The Court has jurisdiction over the subject matter and over the parties to this matter.

. . . . . . . . . . . . . . . . . . 

3. Temporary emergency jurisdiction exists under NCGS 50A-204 at this time due to the threats of mistreatment of the child by the mother.”

(R. p. 32).  

It is clear from the above findings and conclusions that the trial court was basing its authority to enter the order of adjudication and disposition on temporary emergency jurisdiction only.  At the hearing in open court, the trial court made a bald statement that it had jurisdiction, without specifying on what  basis the court made that determination. (T6/05 p. 9).  The above noted findings of fact, and in addition the provisions of the court’s disposition wherein the court ordered both the parents and the Petitioner to get more information about a possible pending custody proceeding in New York, shows that the court had not concluded that there was no such proceeding.  Finally, the trial court’s conclusion of law number 3 states specifically that the court jurisdiction was based on temporary emergency jurisdiction.  Therefore, the trial court lacked authority to enter the adjudication order.      

Also, neither order of the court finding temporary emergency jurisdiction, either the trial court’s order of 4 May 2005 (filed 17 June 2005) denying Respondent father’s motion to dismiss,(R. pp. 21-22), or the order of adjudication itself, made any provision for converting temporary to permanent jurisdiction in the event that there was no court proceeding in New York.  This is a requirement under G.S. 50A-204(b).  At the argument on Respondent’s motion to dismiss prior to the adjudication hearing, both the Petitioner and the Guardian ad Litem argued that the court’s custody determination originally made under temporary emergency jurisdiction should default to a final determination given that no one had proved the existence of a custody proceeding in New York. (T6/05 pp. 6, 9).  However, temporary jurisdiction cannot simply default to permanent if there is no other custody action, unless specific provision is made for it by the court.  The court in this case has not done that.         

The trial court could not enter an order of adjudication premised on temporary emergency jurisdiction.  Furthermore, the trial court in its orders neglected to make any provision for converting temporary emergency jurisdiction into permanent jurisdiction, as required by N.C. Gen. Stat. § 50A-204(b).  Therefore, 

CONCLUSION
The trial court lacked jurisdiction over the subject matter of the action and the trial court’s order of adjudication and disposition should be vacated and the petition dismissed.

   
This the 10th day of March, 2006.

_______________________________

Winifred H. Dillon

917 Forest Drive  

Garner, N.C. 27529

(919) 329-6225

winniedillon@nc.rr.com 

CERTIFICATE OF SERVICE

I certify that a copy of the foregoing BRIEF OF RESPONDENT-APPELLANT FATHER has been served by mailing a copy, first-class mail, to:

Thomas W. Jordan 

Attorney for Durham Co. DSS           

Post Office Box 3508 

Durham, N.C. 27702

Stephen D. Martin

Attorney for Guardian ad Litem

Nelson, Mullins, Riley & Scarborough

4140 Parklake Avenue

GlenLake One/Second Floor

Raleigh, N.C. 27612

This the 10th day of March, 2006.

________________________________

WINIFRED H. DILLON

� Respondent mother later voluntarily withdrew her appeal. (R. p. 135). 


� There are two transcripts in this appeal.  The transcript of the 4 May 2005 hearing will be referred to as “T5/05".  The transcript of the 1 & 2 June 2005 hearings will be referred to as “T6/05".  





