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QUESTIONS PRESENTED

I. DID THE TRIAL COURT ERR BY ALLOWING DR. CYNTHIA BROWN TO TESTIFY TO HER “CONCERN” ABOUT THE MINOR CHILD, RATHER THAN TO HER OPINIONS AND DIAGNOSIS MADE TO A DEGREE OF MEDICAL CERTAINTY? 
II. IS THE TRIAL COURT’S FINDING OF FACT 28 IN THE ADJUDICATION ORDER IS SUPPORTED BY CLEAR, COGENT, AND CONVINCING EVIDENCE? 
III. IS THE TRIAL COURT’S CONCLUSION THAT THE MINOR CHILD WAS ABUSED BECAUSE SHE WAS THE VICTIM OF A SEXUAL OFFENSE SUPPORTED BY THE FINDINGS OF FACT AND THE EVIDENCE PRESENTED DURING THE HEARING?

                STATEMENT OF THE CASE

A juvenile petition alleging that the minor child was abused and neglected was filed by the Buncombe County Department of Social Services on 9 December 2005. A hearing on the petition was held on 15 March and 16 March 2006, in the Juvenile Division of the District Court of Buncombe County before the Honorable Marvin P. Pope, Jr., District Court Judge Presiding. An adjudication judgment and dispositional order adjudicating the minor child to be an abused and neglected child was entered on 4 April 2006. The respondent-father filed notice of appeal on 27 April 2006. The record on appeal was filed in the Court of Appeals on 26 September, docketed on 5 October, and the printed record was mailed on 12 October 2006.
STATEMENT OF GROUNDS FOR APPELLATE REVIEW 


As a matter of right, pursuant to N.C.G.S. § 7B-1001 TA \l "N.C.G.S. 7B-1113" \s "N.C.G.S. 7B-1113" \c 2 .

STATEMENT OF THE FACTS


Joshua and Tiffany Blackman, who were married in 2001, are the parents of M.B., the minor child who is the subject of this action (T p. 203). Mr. and Mrs. Blackman separated after a year of marriage (T p. 203). The relationship between Mr. and Mrs. Blackman became rancorous and included allegations of domestic violence, illegal drug use and alcohol abuse (T pp. 13-16, 88, 147-150, 208-209). Due to the unstable situation, M.B. began living with her maternal grandmother, Bridget Clark, when she was six months old (T p. 6). Ms. Clark continues to be M.B.’s caretaker (T pp. 213-214).

In October 2005, Mr. Blackman filed a civil action, seeking divorce from Ms. Blackman and pursuing custody and visitation with M.B. (T pp. 64; see also R p. 83). He was awarded visitation in a temporary order on 1 December 2005 (T p. 64; R p. 83).
On 9 December 2005, the Department filed a juvenile petition alleging that M.B. was an abused and neglected child (R pp. 6-8). M.B. was four years old at the time the petition was filed (R p. 6). The petition included a history of the Child Protective Services reports concerning M.B. that had been received by the Department. 
According to the petition, reports alleging the child’s memories of sexual abuse had been received on 6 December 2005, 2 March 2005 and 3 March 2005, and a Child Medical Exam had been conducted on 3 March 2005 (R p. 7). The Department had investigated, determined that the reports were unsubstantiated, and recommended therapy for M.B. (R p. 7). In May 2005, M.B.’s therapist had contacted the Department and reported that M.B. had made disclosures of sexual abuse (R p. 7). On 6 December 2005, five days after Mr. Blackman was awarded visitation by the temporary order in the civil case, the Department of Social Services received a report that M.B. was continuing to remember and talk about sexual abuse by her father, whom she had not seen for eight months (R p. 7). Following that report, the Department filed the juvenile petition.
A hearing on the allegations of the petition was held on 15-16 March 2006 before the Honorable Marvin P. Pope. Testimony was given by Bridget Clark (T pp. 5-84) and Tiffany Blackman (T pp. 202-236). Also testifying was Buncombe County investigative social worker Chrissy Toney (T pp. 84-88, 146-179), pediatrician Cynthia Brown (T pp. 90-124), therapist Katherine Barnhill (T pp. 125-179), and therapist Melinda Kent (T pp. 180-201).

At the conclusion of the adjudicatory hearing, Judge Pope found M.B. to be an abused and neglected child (T p. 236, R p. 85) and granted custody of M.B. to the Department of Social Services (T p. 88). The court ordered both parents to undergo substance abuse and psychological assessments and permitted Ms. Blackman to have unrestricted visitation (R pp. 88-89). The court further ordered Mr. Blackman to undergo a Sex Offender Specific Evaluation and forbid him to have any contact with his daughter (R p. 89). Mr. Blackman appeals this order, entered 4 April 2006.
ARGUMENTS
I. THE TRIAL COURT ERRED BY ALLOWING DR. CYNTHIA BROWN TO TESTIFY TO HER “CONCERN” ABOUT THE MINOR CHILD, RATHER THAN TO HER OPINIONS AND DIAGNOSIS MADE TO A DEGREE OF MEDICAL CERTAINTY.
ASSIGNMENT OF ERROR 2 

T pp. 95-96; R pp. 82-83
Introduction 


In this case, the petitioner offered the testimony of Dr. Cynthia Brown. Dr. Brown had examined the minor child and had found no physical evidence of sexual abuse. The doctor nonetheless testified to her “concern” that the child may have been sexually abused. At issue is whether Dr. Brown’s testimony was properly admitted and considered by the court.  

Standard of Review

The standard of review for admissibility of expert and lay opinion is abuse of discretion.  State v. Washington, 141 N.C. App. 354 (2000) TA \l "State v. Washington, 141 N.C. App. 354 (2000)" \s "State v. Washington, 141 N.C. App. 354 (2000)" \c 1 . However, a trial court’s relevance determinations, pursuant to Rule 401, are reviewed de novo. State v. Moctezuma, 141 N.C. App. 90 (2000) TA \l "State v. Moctezuma, 141 N.C. App. 90 (2000)" \s "State v. Moctezuma, 141 N.C. App. 90 (2000)" \c 1 . The appellant contends herein that the trial court’s admission of Dr. Brown’s testimony of her “concern” as to possible sexual abuse of the minor child should have been excluded, as it was irrelevant under Rule 401. This determination is thus subject to de novo review. 

At trial, counsel for the respondent-father objected when the petitioner’s attorney asked Dr. Brown if M.B.’s behavior was consistent with a child that’s seen inappropriate sexual behavior. The Court sustained the objection and directed petitioner’s counsel to rephrase the question. There is no need for continued objection after the Court has stated its ruling. The trial court’s directive to rephrase the question constitutes a ruling on the respondent-father’s objection. Thus, this error is preserved for review. 

Factual Background

After the minor child’s grandmother suspected sexual abuse, M.B. was referred by her pediatrician to Dr. Cynthia Brown for a child medical examination (CME) in March 2005, when she was three years old (T p. 91; R pp. 9-20). At the hearing on the juvenile petition, Dr. Brown, a physician, was called by the Department of Social Services to testify as an expert in the field of pediatric medicine with a specialty in sexual abuse issues of children (T p. 90). 


Dr. Brown testified that while conducting the CME, she had interviewed M.B., M.B.’s mother and grandmother. She had then performed a physical exam on M.B. (T p. 93). She found no physical evidence of sexual abuse (R p. 11). Based on statements relayed to her by M.B.’s mother and grandmother, Dr. Brown’s CME assessment concluded that there had been “possible sexual abuse”, based on statements M.B. had made to her family (R p. 11). 

During her testimony, Dr. Brown related a statement M.B. made about her father during her interview, and Dr. Brown described the movements that M.B. had shown her (R p. 94). This elicited the following exchange with the Department’s attorney: 

Department’s Attorney:
Is that behavior consistent with a child that’s seen inappropriate sexual behavior?

Respondent-Father’s Attorney: Object. Based on that, there’s not enough for her to make that leap yet, Your Honor.

Court: Rephrase your question. Sustained.

Department’s Attorney: What was the conclusion of your medical evaluation?

Dr. Brown: I was concerned that this was a child who had been sexually abused.

(T pp. 94-95; emphasis added).


Two more times during her testimony, Dr. Brown stated her “concern” about M.B.’s possible sexual abuse:
Dr. Brown: They [M.B.’s caretakers] described statements and behavior in [M.B.] that raised concern for sexual abuse…

(T p. 96, emphasis added).

Department’s Attorney: Were you concerned that she had been sexually abused?

Dr. Brown: I was concerned that it was possible that she had been sexually abused, yes.

(T p. 112, emphasis added).

Applicable Principles 

North Carolina Rules of Evidence allow two distinct types of testimony. First, any witness may testify to matters which that person has directly observed. Second, a witness may testify in the form of an opinion, subject to certain limitations. Generally, there are two types of opinion testimony: expert opinion on “scientific” matters, and lay opinions on matters rationally related to the observations of the witnesses. 


The admissibility of expert medical opinions regarding sexual abuse is an issue that has been frequently litigated.  Rule 702 of the North Carolina Rules of Evidence governs admissibility of expert opinions.  N.C.G.S. ｧ 8C-1, Rule 702(a) TA \l "N.C.G.S. ｧ 8C-1, Rule 702(a)" \s "N.C.G.S. ｧ 8C-1, Rule 702(a)" \c 4 . This Rule provides:

(a) If scientific, technical or other specialized knowledge will assist the trier of fact to understand the evidence or to determine a fact in issue, a witness qualified as an expert by knowledge, skill, experience, training, or education, may testify thereto in the form of an opinion.

Id.; emphasis added.


 In interpreting Rule 702 as it relates to expert opinion testimony about sexual abuse, North Carolina courts have made a distinction based on the presence or absence of physical findings of abuse. In other words, absent some physical findings of abuse, an expert witness may not testify that sexual abuse in fact occurred. State v. Dixon, 150 N.C.App. 46 (2002) TA \l "State v. Dixon, 150 N.C.App. 46 (2002)" \s "State v. Dixon, 150 N.C.App. 46 (2002)" \c 1 . The rationale for this result is that such an opinion, absent physical findings, would be an impermissible opinion on the credibility of the complainant. Id.

Discussion

At the adjudicatory hearing, Dr. Cynthia Brown offered testimony as an expert in the field of pediatric medicine with a specialty in sexual abuse issues of children. She had previously conducted a physical exam of the minor child that revealed no physical evidence of sexual abuse. During the hearing, she testified several times as to her “concern” about possible sexual abuse of the child. At issue is whether Dr. Brown’s testimony about her “concern” is permissible.
As noted in the section above, absent some physical findings of abuse, an expert witness may not testify that sexual abuse in fact occurred. Because Dr. Brown’s physical examination revealed no physical findings of sexual abuse, her testimony amounted to nothing more then her speculation that something might have happened. Testimony from the physician that she has “concern” about sexual abuse is not relevant; her “concern” does not make the possibility of sexual abuse more or less likely. As such, this testimony would not be helpful to the fact finder and should have been excluded as irrelevant. Dr. Brown’s testimony was not an opinion, nor was it an observation. Therefore, her testimony was not properly considered.
Dr. Brown’s testimony was prejudicial to the respondent- father, as her testimony about her “concern” was clearly significant to the court. The Court recites Dr. Brown’s testimony when finding that she “expressed concern that the minor child may have been sexually abused” in Finding of Fact 20 of the adjudicatory judgment (R pp. 82-83). This finding is a key component of the evidence supporting the trial court’s conclusion that the minor child was sexually abused, as discussed in Argument III, infra.  

Conclusion

Dr. Brown’s expressed “concern” about possible sexual abuse was not relevant to any fact at issue and this testimony should have been excluded. The respondent was prejudiced by the admission of this testimony, as the court’s conclusion that the minor child was an abused child necessarily relied upon this testimony. Therefore, the finding concerning Dr. Brown’s “concern” should be stricken from the adjudicatory order.
II. THE TRIAL COURT’S FINDING OF FACT 28 IN THE ADJUDICATION ORDER IS NOT SUPPORTED BY CLEAR, COGENT, AND CONVINCING EVIDENCE. 
ASSIGNMENT OF ERROR 21
R p. 84

Introduction

At issue is whether there is sufficient evidence to support the trial court’s Finding of Fact 28 in the adjudicatory order.

Standard of Review

In reviewing the findings in an adjudicatory judgment, the appellate court must determine if the findings of fact are supported by clear, cogent and convincing evidence and whether the conclusions of law are supported by the findings of fact. In re: Gleisner, 141 N.C. App. 475,480, 539 S.E.2d 362,365 (2002) TA \l "In re: Gleisner, 141 N.C. App. 475,480, 539 S.E.2d 362,365 (2002)" \s "In re: Gleisner, 141 N.C. App. 475,480, 539 S.E.2d 362,365 (2002)" \c 1 . A proper review of a trial court's findings entails a determination of (1) whether the findings of fact are supported by 'clear and convincing evidence.' In re Pittman, 149 N.C. App. 756, 763-64, 561 S.E.2d 560, 566 (2002) TA \l "In re Pittman, 149 N.C. App. 756, 763-64, 561 S.E.2d 560, 566 (2002)" \s "In re Pittman, 149 N.C. App. 756, 763-64, 561 S.E.2d 560, 566 (2002)" \c 1 .

Factual Background

At trial, the Department of Social Services offered the testimony of Melinda Kent, who was tendered as an expert in licensed clinical social work (R p. 182). Ms. Kent had conducted play therapy sessions with M.B. after she was referred by the Department due to concerns of possible sexual abuse (R p. 183). During her testimony, a question from the Department’s attorney led to the following exchange:

Department’s Attorney: In your professional opinion, do you have an opinion as to why she has fears?

Ms. Kent: That is not clear to me yet. I’m still early in my work with her…I wouldn’t have a conclusion at this point just based on the fact that our work is early.

Department’s Attorney: Are some of the statements that she made to you consistent, in your opinion, with a child that has experienced some type of sexual abuse?

Respondent’s Attorney: Object.
Court: Sustained.
Department’s Attorney: I have no further questions.

Court: Guardian.

GAL’s Attorney: Judge, I’m not understanding why you sustained that objection.

Court: Because she had no opinion earlier. She’d only met with the child seven times, and he said she hadn’t been able to formulate any conclusions about it. So when he asked about that particular question that was an extension of the first question, so I knew she couldn’t have an opinion about that.

(T pp. 187-189).   

When Ms. Kent was later questioned if she had “an opinion satisfactory to yourself as a professional in the field of social work” as to whether or not M.B. should have visitation with her father, Ms. Kent replied:

I would have some concerns because of a statement that she had made to me in session . . . And it continues to be a concern just because that hasn’t come up with me anymore in sessions, so it’s still a concern but nothing more concrete at that point.

(T p. 192).


In the adjudication judgment arising from this hearing, Finding of Fact 28 concerns Ms. Kent’s testimony. It reads, in part:

28. The minor child entered into therapy with L.C.S.W. Melinda Kent on January 10, 2000 . . . Ms. Kent opined, and the court finds, that the minor child’s statements and behaviors are consistent with a child that has been sexually abused.
(R p. 84; emphasis added).

Applicable Principles 
  Expert testimony is generally governed by Rule 702(a) of the North Carolina Rules of Evidence, N.C.G.S. § 8C-1 TA \l "Rule 702(a) of the North Carolina Rules of Evidence, N.C.G.S. § 8C-1" \s "Rule 702(a) of the North Carolina Rules of Evidence, N.C.G.S. § 8C-1" \c 4 . This rule provides that “[i]f scientific ... knowledge will assist the trier of fact to understand the evidence or to determine a fact at issue, a witness qualified as an expert by knowledge, skill, experience, training, or education, may testify thereto in the form of an opinion.” Id.
Where a juvenile is alleged to be abused, neglected, or dependent, the rules of evidence in civil cases shall apply. N.C.G.S. § 7B-804 TA \l "N.C.G.S. § 7B-804" \s "N.C.G.S. § 7B-804" \c 2 . The adjudicatory hearing shall be a judicial process designed to adjudicate the existence or nonexistence of any of the conditions alleged in a petition. N.C.G.S. § 7B-802 TA \l "N.C.G.S. § 7B-802" \s "N.C.G.S. § 7B-802" \c 2 .    The allegations in a petition alleging abuse, neglect, or dependency shall be proved by clear and convincing evidence. N.C.G.S. § 7B-805 TA \l "N.C.G.S. § 7B-805" \s "N.C.G.S. § 7B-805" \c 2 . See also, In re Pittman,  HYPERLINK "http://66.161.141.175/cgi-bin/texis/web/nccaselaw/bvindex.html?dn=149+N.C.+App.+756&sid=40fcf0f7053b4fe68cbf617d2c9c0517" \t "_parent" 
149 N.C. App. 756
, 763-64, 561 S.E.2d 560, 566 (2002) TA \s "In re Pittman, 149 N.C. App. 756, 763-64, 561 S.E.2d 560, 566 (2002)" .


Where a respondent challenges the sufficiency of the evidence relied upon by a trial court in its findings of fact, this Court must determine whether there is clear, cogent and convincing competent evidence to support those findings. If there is such competent evidence, the findings are binding upon appeal. In re B.D., 174 NC App 234 (03-1599-2)(2005)" \s "In re B.D., 174 NC App 234 (03-1599-2)(2005)." \c 1 In re B.D., 174 NC App 234 (03-1599-2)(2005).

Discussion

The attorney for the Department of Social Services asked Ms. Kent if she had a professional opinion as to whether statements the minor child made to her during therapy were consistent with that of a child that had been sexually abused. The court sustained the respondent’s attorney’s objection to that question, noting that Ms. Kent had earlier established that she didn’t have a professional opinion to offer. Due to the brief time she had worked with the child, Ms. Kent had not felt she could formulate conclusions (R pp. 188-189). Further along in her testimony, Ms. Kent again stated that she was unable to offer an expert opinion regarding whether the minor child should have visitation with her father (T p. 192). 

A careful reading of the transcript indicates that at no point during Ms. Kent’s testimony did she offer an expert opinion that M.B.’s behaviors and statements were consistent with a child that has been sexually abused. To the contrary, Ms. Kent made it clear that, due to the short time she had worked with M.B., she was unable to make conclusions regarding that issue. 

Accordingly, the portion of Finding of Fact 28 which states that Ms. Kent “opined” that M.B.’s behaviors and statements were consistent with a child that has been sexually abused is not supported by evidence and is, therefore, erroneous. Likewise, the conclusory portion of this finding is likewise unsupported by evidence, because it necessarily relies upon the erroneous factual determination.  


The determinations expressed in this finding by the trial court are prejudicial to the respondent because they comprise a critical component of the trial court’s conclusion that the minor child was sexually abused. 
Conclusion


There is insufficient evidence to support the court’s finding that the therapist offered an expert opinion that the minor child’s statements and behaviors were consistent with that of a child that had been sexually abused. The respondent was prejudiced by this finding, as the court’s conclusion that the minor child was an abused child necessarily relied upon this finding. Therefore, Finding of Fact 28 concerning the therapist’s opinion should be stricken from the adjudicatory order.

III. THE TRIAL COURT’S CONCLUSION THAT THE MINOR CHILD WAS ABUSED BECAUSE SHE WAS THE VICTIM OF A SEXUAL OFFENSE IS NOT SUPPORTED BY THE FINDINGS OF FACT AND THE EVIDENCE PRESENTED DURING THE HEARING.
ASSIGNMENT OF ERROR 24

R p. 85

Introduction 


At issue is whether the trial court’s findings of fact support the conclusion that the minor child was the victim of a sexual offense and was, therefore, an abused child. Respondent maintains that the findings supporting this conclusion are not supported by clear, cogent and convincing evidence; thus, the conclusion is in error. 
Standard of Review


Allegations of abuse and neglect must be proven by clear and convincing evidence. N.C.G.S. § 7B-805 TA \l "N.C. Gen. Stat. § 7B-805" \s "N.C. Gen. Stat. § 7B-805" \c 2 . "A proper review of a trial court's finding of abuse and neglect entails a determination of (1) whether the findings of fact are supported by 'clear and convincing evidence,' and (2) whether the legal conclusions are supported by the findings of fact." In re Pittman, 149 N.C. App. 756, 763-64, 561 S.E.2d 560, 566 (2002) TA \s "In re Pittman, 149 N.C. App. 756, 763-64, 561 S.E.2d 560, 566 (2002)" (citing TA \l "In re Pittman, 149 N.C. App. 756, 763-64, 561 S.E.2d 560, 566 (2002)(citing" \s "In re Pittman, 149 N.C. App. 756, 763-64, 561 S.E.2d 560, 566 (2002)(citing" \c 1  In re Gleisner, 141 N.C. App. 475, 480, 539 S.E.2d TA \l "In re Gleisner, 141 N.C. App. 475, 480, 539 S.E.2d" \s "In re Gleisner, 141 N.C. App. 475, 480, 539 S.E.2d" \c 1  362, 365 (2000)). "The trial court's conclusions of law are reviewable de novo on appeal." In re J.S.L.___N.C. App._____, _____S.E.2d___ (2006)(COA05-768). TA \l "In re J.S.L.___N.C. App._____, _____S.E.2d___ (2006)(COA05-768)." \s "In re J.S.L.___N.C. App._____, _____S.E.2d___ (2006)(COA05-768)." \c 1  Procedural errors are reviewed de novo because they present a question of law. In re J.D.C._____N.C. App_____., 20 S.E.2d 49, 51 (2005) TA \l "In re J.D.C.,_____N.C. App_____., 20 S.E.2d 49, 51 (2005)" \s "In re J.D.C.,_____N.C. App_____., 20 S.E.2d 49, 51 (2005)" \c 1 .
An appellant may always raise the issue of whether or not the findings of fact and conclusions of law are supported by the evidence at trial as an assignment of error. This issue may be raised for the first time on appeal. Anderson Chevrolet/Olds v. Higgins, 57 N.C.App. 650, 292 S.E.2d 159 (1982) TA \l "Anderson Chevrolet/Olds v. Higgins, 57 N.C.App. 650, 292 S.E.2d 159 (1982)" \s "Anderson Chevrolet/Olds v. Higgins, 57 N.C.App. 650, 292 S.E.2d 159 (1982)" \c 1 .
Factual Background


The Department of Social Services alleged in its petition that the minor child had been sexually abused by her father (R p. 6-8). After hearing evidence, the trial court concluded that the minor child was an abused child, in that she had been the victim of a sexual offense (R p. 85). 

There are several findings of fact in the adjudication judgment that refer to the alleged sexual abuse of the minor child. First, Findings of Fact 8 and 26 refer to statements made by the minor child (R pp. 80, 84). Second, Finding of Fact 20 refers to a testifying physician’s “concern” that the minor child may have been sexually abused (R p. 82). Finally, Finding of Fact 28 states that the child’s therapist testified to an opinion that the minor child’s statements and behaviors were consistent with a child that had been sexually abused (R p. 84).   

Applicable Principles 


The allegations in a petition alleging abuse, neglect, or dependency shall be proved by clear and convincing evidence." N.C.G.S. § 7B-805 TA \s "N.C.G.S. § 7B-805"  (2005). "Clear and convincing evidence is greater than the preponderance of the evidence standard required in most civil cases." In re Smith, 146 N.C. App. 302, 304, 552 S.E.2d 184, 186 (2001) TA \l "In re Smith, 146 N.C. App. 302, 304, 552 S.E.2d 184, 186 (2001)" \s "In re Smith, 146 N.C. App. 302, 304, 552 S.E.2d 184, 186 (2001)" \c 1 . It amounts to "evidence which should fully convince." Id.
N.C.G.S. § 7B-101 defines as abused juvenile, in part, as one whose parent, guardian, custodian or caretaker: 
d. Commits, permits, or encourages the commission of a violation of the following laws by, with, or upon the juvenile: first-degree rape, as provided in G.S. 14-27.2; second degree rape as provided in G.S. 14-27.3; first-degree sexual offense, as provided in G.S. 14-27.4; second degree sexual offense, as provided in G.S. 14-27.5; sexual act by a custodian, as provided in G.S. 14-27.7; crime against nature, as provided in G.S. 14-177; incest, as provided in G.S. 14-178; preparation of obscene photographs, slides, or motion pictures of the juvenile, as provided in G.S. 14-190.5; employing or permitting the juvenile to assist in a violation of the obscenity laws as provided in G.S. 14-190.6; dissemination of obscene material to the juvenile as provided in G.S. 14-190.7 and G.S. 14-190.8; displaying or disseminating material harmful to the juvenile as provided in G.S. 14-190.14 and G.S. 14-190.15; first and second degree sexual exploitation of the juvenile as provided in G.S. 14-190.16 and G.S. 14-190.17; promoting the prostitution of the juvenile as provided in G.S. 14-190.18; and taking indecent liberties with the juvenile, as provided in G.S. 14-202.1… 
N.C.G.S. § 7B-101(d) TA \l "N.C.G.S. § 7B-101(d)" \s "N.C.G.S. § 7B-101(d)" \c 2 .

Thus, to properly conclude that a child is abused under this section, the trial court’s findings of fact must support the determination that a parent or caretaker has committed one of the enumerated Chapter 14 offenses against the juvenile. 
Discussion

Here, the findings made by the court do not support the conclusion that the minor child was the victim of a sexual offense. As noted above in the Factual Background section, there are several findings of fact in the adjudication judgment that refer to the alleged sexual abuse of the minor child. Each will be addressed below.

FINDINGS OF FACT 8 and 26 - STATEMENTS MADE BY CHILD

These findings refer to statements made by the minor child to her grandmother and to her therapist (R pp. 80, 84). None of these statements unequivocally establish sexual abuse. They are statements made by a very young child (M.B. is only four at the time of the hearing), subject to varying interpretations and not consistently repeated by the child. Given the subjective nature of these reported statements by the child, these findings are not clear and convincing evidence to support the legal conclusion that the minor child had been sexually abused.   

FINDING OF FACT 20 – PHYSICIAN’S “CONCERN”

This finding refers to Dr. Cynthia Brown’s testimony about her “concern” that the minor child may have been sexually abused (R p. 82). As discussed earlier in Argument I, the testimony of Dr. Cynthia Brown that she was concerned about sexual abuse does not rise to the level of an opinion by an expert that the minor child had been sexually abused. Given the inconclusiveness of the physician’s testimony, this finding cannot support the legal conclusion that the minor child had been sexually abused.   

FINDING OF FACT 28 – THERAPIST’S OPINION

This finding states that the child’s therapist, Melissa Kent, “opined” that the minor child’s statements and behaviors were consistent with a child that had been sexually abused (R p. 84). As discussed earlier in Argument II, nowhere in Ms. Kent’s testimony does she offer her professional opinion as to the issue of whether the minor child was sexually abused. Given the inconclusiveness of the therapist’s testimony, this finding cannot support the legal conclusion that the minor child had been sexually abused.     
Conclusion 


Because the findings that specifically substantiate the conclusion that the minor child was the victim of a sexual offense are not supported by clear and convincing evidence, that conclusion is in error. Therefore, the conclusion that the child was abused is erroneous. 
CONCLUSION

For the reasons set forth above, the portion of the judgment that adjudicates the minor child to be an abused child should be vacated, and the case remanded for a dispositional order consistent with that determination. 

Respectfully submitted, this ______ day of November, 2006. 

_____________________________


Michael E. Casterline


NC Bar #18139 



Attorney for the Respondent-   

     
Appellant


68 North Market Street


Asheville, NC  28801


828/ 253-6401



meclaw@charter.net

CERTIFICATE OF SERVICE


This is to certify that the undersigned has this date served a copy of the foregoing RESPONDENT-APPELLANT’S BRIEF upon all parties to this cause by depositing a copy hereof in a post paid wrapper in a post office or official depository under the exclusive care and custody of the United States Postal Service, properly addressed to the attorney or attorneys for said parties, as listed below.


THIS, the _______ day of November, 2006.







_____________________________


Michael E. Casterline


Attorney at Law

68 North Market Street


Asheville, NC  28801

Matthew Middleton


   

Attorney at Law 

Buncombe Co. DSS

40 Coxe Avenue

Asheville, NC   28801

Michael Tousey

Attorney at Law 

Office of the Guardian ad Litem

31 College Place, Building D

Suite 204

Asheville, NC    28801

Joseph Knight

Attorney at Law

68 North Market Street

Asheville, NC 28801

