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BRIEF FOR RESPONDENT-APPELLANT ROGER L.
QUESTIONS PRESENTED FOR REVIEW

1.  Did the trial court abuse its discretion in allowing the foster parents to intervene in the case?
2.  Did the trial court err in concluding as a matter of law that all parties were properly before the court in conclusion of law #1?
3.  Did the trial court commit prejudicial error in finding that it was in the best interest of the child to award legal custody of the child to the foster parents (finding of fact #34) when that finding was a conclusion of law and not supported by the evidence or other findings of fact?
4.  Did the trial court commit prejudicial error in concluding as a matter of law in Conclusion of Law #2 “It is in the best interest and materially promotes the best interest of the minor child that the child be returned to the Maples and that they receive legal custody at this time.” when such a conclusion was not supported by the evidence and constituted an abuse of judicial discretion?
5.  Did the trial court commit prejudicial error by finding in finding of fact #33 ”While the Maples as foster parents may not advocate the position of Johnston County DSS in possibly reuniting the L.’s or in placement with L. L.’s great-great maternal aunt and uncle in Virginia, their intervention does not prejudice the adjudication of the rights of ht original parties and the best interest of the child is served by allowing them to intervene. The Maples had and continue to cooperate with the Johnston County DSS by taking the child to all scheduled visits and even volunteering to transport the child when a DSS visit had to be canceled due to weather” when this finding of fact was not supported by the evidence?
6.  Did the trial court commit prejudicial error by finding in finding of fact #35 that “The decision to remove L. L. from placement with the Maples was fueled by an attempt to ‘send a message’ to other foster parents who may consider filing petitions like this one in the future. In other words, It was done as a deterrent to this type of action in the future and to serve as a punishment to the Maples for hiring an attorney and intervening in this case without the JCDSS approval. Furthermore the manner in which it was conducted, i.e. without warning, notice or even a telephone call to the Maples’ attorney, was unnecessary and retaliatory in nature. The removal involved policy not interest for the juvenile in this case.” and this finding of fact was not supported by the evidence.?

JURISDICTION

Pursuant to Appellate Rule of Procedure 28(b)(4), jurisdiction for this appeal is granted from N.C.G.S. 7B-1113 and 7A-27. Written notice of appeal was given on May, 2, 2003 and February 19, 2004 (R. pp. 163, 214)

PROCEDURAL HISTORY OF CASE

The juvenile, L. L. was born on October 4, 2002 and was placed in the custody of the Johnston County Department of Social Services (“DSS”) on October 16, 2002 (R. pp. 6-8). On December  18, 2002 L. L. was adjudicated to be a neglected and dependent child. (R. pp. 23-27).


A ninety day review hearing took place on February 12, 2003 (R. pp. 38-42).


The foster parents for the minor child filed various petitions to terminate the parental rights of  Roger L. and Samantha L. to L. L. on March 19, 2003. (R. pp. 43-50). The foster parents also filed a motion to adopt L. L. on the same date. (R. p. 52). A review hearing scheduled for March 19, 2003 was postponed until April 9, 2004. (R. p. 54). The foster parents made an oral motion to intervene on March 19, 2003 and that motion was granted in open court. (R. p. 52). The petitions to terminate parental rights and to adopt were also served in open court that day. (R. p.p. 51-52). The order allowing intervention was not signed until June 9, 2004. (R. p. 52). 


On April 9, 2003 and April 10, 2003 a review hearing was held before the honorable Marcia Stewart. At the conclusion of the hearing physical and legal custody of L. L. was granted to the foster parents, the Maples. (R. pp. 200-208).
The order was signed by the honorable Marcia Stewart on January 21, 2003. (R. p. 208). 

Notice of appeal to the North Carolina Court of Appeals was given by Roger L.  and Samantha L. on May 2, 2003 and February 19, 2003. (R. pp. 161-164, 212-214). Notice of Appeal to the North Carolina Court of Appeals was given by Johnston County on April 17, 2003 and again on January 23, 2004. (R. pp. 159-160, 209-211).


Peter Wood was appointed as appellate counsel for Roger L. on February 12, 2004. (R. p. 220). Richard Croutharmel was appointed as appellate counsel for Samantha L. on February 12, 2004. (R. p. 219)


The final record on appeal was settled on June 3, 2004 by judicial settlement. (R. p. 232-324) It was filed in the North Carolina Court of Appeals on June 10, 2004. (R. pp. 232-234)

STATEMENT OF THE FACTS

The minor child, L.L. was initially placed with Robin and Beverly Maples on October 16, 2002. (T. p. 28, lines 6-8). The Maples were under the impression that they were part of a special foster care program in Johnston County, the “foster to adopt” program. They hoped to eventually adopt a foster child. (T. p. 27, lines 24-25, p. 28, lines 1-3). DSS, however, had no such specialized foster care program. (T. p. 141, lines 7-13). Foster parents are told specifically during training that the odds of adopting a foster child are remote and contingent on many things, including the parental rights of the birth parents being terminated. The Maples were not told that they were in any sort of privileged position to adopt L.L. (T. p. 140, lines 1-25, p. 141, lines 1-6). 

The foster parents hired private counsel and filed a motion to adopt L.L. and petitions to terminate the parental rights of both birth parents to L.L. on March 19, 2003. (R. pp. 43-50,52). L.L. was removed from their custody on March 20, 2003. (T. p. 119, lines 7-9). DSS officials removed L.L., after a lengthy meeting, for two primary reasons: DSS felt that the foster parents no longer had the best interests of L.L. at heart and were more concerned with adopting L.L. then in cooperating with a reunification plan for L.L. and her parents; and DSS thought the Maples could not be trusted to give accurate reports of L.L.’s progress given the Maple’s adversarial position (T. p. 121, lines 24-25, p. 122, lines 1-20).

L.L. was placed with Gerald and Sandra Spears of Keysville Virginia. The Spears were the aunt and Uncle of Samantha L. (T. p. 80, lines 3-5). The Spears already had custody of three children aged seven, four and three. (T. p. 79, lines 22-24) Two of those were the children of Samantha L. and had been placed there by Lenoir County  DSS (T. p. 80, lines 3-4, R. p. 201). The Spears were preparing to adopt those three children. (T. p. 79, line 25, p. 80, line 1-2). Roger L. and Samantha L. visited L.L. at the Spears for an entire weekend, seeing their child for two three hour visits on two separate days. (T. p. 80, lines 7-18). The Spears were committed to working towards reunification for L.L. with her birth parents. (T. p. 81, lines 5-13). DSS felt that relative placement with a plan towards reunification was in the best interest of L.L. (T. p. 125, lines 17-25). Regarding the Maple family, DSS felt that the foster parents were no longer “in a partnership” and were unwilling to cooperate with DSS. (T. p. 125, lines 21-25).

L.L. was taken from the Spears and placed back with the Maple family, who were given legal and physical custody, on April 10, 2003. (R. p. 208).  

Further facts will be developed as necessary in the Argument and Citation of Authority.

ARGUMENT

I.  THE TRIAL COURT ABUSED ITS DISCRETION IN ALLOWING THE FOSTER PARENTS TO INTERVENE IN THE CASE.

II.  THE TRIAL COURT ERRED IN CONCLUDING AS A MATTER OF LAW THAT ALL PARTIES WERE PROPERLY BEFORE THE COURT.

(Assignments of Error No. 1 and 2)

Both Assignments Will Be Argued Simultaneously
It is unclear what the legal basis was for allowing the foster parents to intervene. Since the order allowing intervention was not signed by the trial judge until fifteen months after the motion to intervene was made orally on March 19, 2003, it is doubtful that anyone, outside of the judge, knew of the exact reasons for allowing intervention on April 10, 2003 when the review hearing was concluded. The trial court found in its order allowing intervention that:

the intervention will not unduly delay or prejudice the adjudication of the rights of the original parties and said intervention serves the best interest of the juvenile in this case due to the fact that the Maples have cared for this child almost all her life. (R. p. 52).

Allowing the foster parents to intervene, however, was not in the best interest of the minor child and was a clear abuse of discretion. The trial court’s conclusion of law number one that “all parities are properly before the Court” in its order from the April 10th review hearing is erroneous, since the Maples were not a proper party to the action. (R. p. 208).

Foster parents are not allowed to intervene as a matter of right. Oxendine v. Department of Social Services, 303 N.C.  699 (1981). The trial court, however may allow intervention under Rule 24(b) of the rules of Civil Procedure:

Upon timely application anyone may be permitted to intervene in an action…when an applicant’s claim or defense and the main action have a question of law or fact in common…..In exercising its discretion the court shall consider whether the intervention will unduly delay or prejudice the adjudication of the rights of the original parties.

Such permissive intervention will be allowed, absent an abuse of discretion by the trial court. Ellis v. Ellis, 38 N.C.App. 81,84 (1978). A decision to allow foster parents to intervene in an ongoing abuse/neglect/dependency case must be in the best interest of the child. In re: Searce, 81 N.C. App. 531, 541 (1986).


An order allowing intervention is an interlocutory order. Standing alone it may not be appealed. However, it may be appealed once final judgement is entered in the case. Wood v. City of Fayetteville, 35 N.C.App. 738, 740 (1978). Permissive intervention will only be reversed at that point if the trial court abused its discretion in allowing the intervention. Harvey Fertilizer & Gas Co. v. Pitt County, 153 N.C.App. 81,86 (2002).


There is no final order, per se, in an ongoing custody case. However, a review of custody hearing under N.C.G.S. 7B-906 may be appealed. In re: Shue, 311 N.C. 586 (1984). No hearing was held on March 19, 2003. The next review hearing was held on April 9, 2003 and April 10, 2003. Appellant Roger L. appealed the results of that review hearing and consequently the order of intervention is also properly before the Court of Appeals.


The interests of the foster parents were adverse to that of DSS and the parents of L.L. as shown by the questioning of Mr. Maples by the DSS attorney:

Q: I’m going to ask you what, for the purposes of this trial, we will identify as Petitioner’s Exhibit Number 1. Do you recognize that document?

A: Yes, sir, I do.

Q: Is that the agreement you signed with the Department of Social Services on May 3rd of 2002?

A: Yes, I did.

Q: I call your attention to two sections that are underlined with  a red pen. Do you see those two sections?

A: Yes, I do.

Q: Would you read the first one.

A: ‘To make every effort to support, encourage and enhance the children’s relationship with their own parents.’

Q: Would you agree with that, the foster parents’ responsibility then is to support the parent in that relationship?

A: I do, and I believe we’ve done so through the visitations that were previously discussed.

Q: Is filing a petition to terminate parental rights of parents supporting the parents?

A: No, sir, it’s not.

Q: Is filing a petition for adoption supporting the parents?

A: No, sir, it’s not……….

Q: My question is, would you agree what you have done violates those six provisions of that contract (between the foster parents and DSS regarding L.L.)

A: I feel like it does.

(T.  p. 34, lines 13-25, p. 35, lines 1-13, p. 36, lines 21-23).

The order allowing intervention shows that trial court was aware that the foster parents had filed a motion to adopt L.L. and a petition to terminate the parental rights of L.L.’s parents. (R. p. 52). The foster family clearly had their own agenda. 

Indeed, the record  is replete with examples of how the foster parents, DSS, and the birth parents disagreed. The birth parents and DSS agreed that L.L. should have been placed, for example, with L.L.’s relatives, the Spear family, in Virginia. (T. p. 5, lines 9-15, p. 6, lines 5-7, lines 16-18). The foster parents opposed this plan alone. (T. p. 21, lines 12-14). The foster parents did not appeal the order giving them legal and physical custody. The order was appealed by  the birth parents and DSS. (R. p. 159-164, 209-214) Many other examples of the divergent aims of the parties can be found, but for economy’s sake will not be discussed here.

In ruling on a motion for permissive intervention the interests of the existing and proposed parties are relevant. It can be error to allow permissive intervention if the new party’s interests are adverse to existing parties. “In order to justify joinder of parties plaintiff the interests of the plaintiffs must be consistent.” Burton v. Reidsville, 240 N.C. 577,581 (1954). Specifically the court in Burton  ruled:

The plaintiff…and those similarly situated have come into the case, and by their pleadings have expressly denied all material allegations of the complaint and attempted to assert claims wholly antagonistic to those alleged by the original plaintiffs. Manifestly, the court below erred in permitted these adverse parties to remain in the action as plaintiff. Id. at 581.

 This notion is reflective in Rule 24(B) which states that “the court shall consider whether the intervention will unduly delay or prejudice the adjudication of the rights of the original parties”.


Allowing the  foster parents to intervene certainly delayed the proceedings. First, the review hearing on April 9th and 10th was contested and took two days. Without the opposition of the foster parents a consent order would have been entered. The trial court took from April 10, 2003 until January 21, 2004 to prepare that order, a delay that would not have happened without the presence of the foster parents as parties. (R. p. 208). The foster family’s attorney, after all, had been order to prepare the order. (T. p. 16, lines 1-5). The trial court and attorney took over fourteen months to prepare and sign the order granting intervention by the foster parents. (R. p.51-52).


DSS filed a motion to dismiss the foster parents TPR petition. (R. p. 55-61). The birth parents filed motions for the trial judge to recuse herself on May 7, 2003, based on her ruling in the April 10th review hearing. (R. p. 183-186). The birth parents and DSS also filed motions to stay pending the appeal of the instant case. (R. p. 167-181). The Motions to Stay were denied on May 27, 2003. (R. p. 182). On May 28, 2003 the trial court denied the motion to recuse. (R. p. 189). The Motion to Dismiss the termination of parental rights petitions have not yet been heard.


And then there is the appeal itself. Attorneys for the birth mother and the foster parents filed objections to the proposed record on appeal. (R. p. 223-230). The record had to be settled by judicial settlement. (R. p. 232-234).


The appeal of the case and all of the foregoing motions and hearings have unnecessarily complicated and delayed the case. None of these delays would have happened without the foster parents as parties to the action. These delays have not benefited the parents, DSS or the child. They have benefited the foster parents, who have kept custody of L.L.


Yet, the decision to allow permissive intervention is not about the interveners. It is about the rights and interests of the current parties and the child. The birth parents, DSS, and L.L. have been greatly prejudiced by allowing the foster parents to intervene. Allowing the foster parents to intervene was not in L.L.’s best interest. The trial court erred.

III.  THE TRIAL COURT’S FINDING THAT IT WAS IN THE CHILD’S BEST INTEREST TO AWARD LEGAL CUSTODY OF THE CHILD TO THE FOSTER PARENTS IN FINDING OF FACT #34 WAS A CONCLUSION OF LAW AND IT WAS NOT SUPPORTED BY THE COMPETENT EVIDENCE OR THE OTHER FINDINGS OF FACT.

IV.  THE TRIAL COURT ERRED IN CONCLUSING AS MATTER OF LAW IN CONCLUSION OF LAW #2 “IT IS IN THE BEST INTEREST AND MATERIALLY PROMOTES THE BEST INTEREST OF THE MINOR CHILD THAT THE CHILD BE RETURNED TO THE MAPLES AND THAT THEY RECEIVE LEGAL CUSTODY AT THIS TIME” WHEN SUCH A CONCLUSION WAS NOT SUPPORTED BY THE EVIDENCE AND CONSTITUTED AN ABUSE OF JUDICIAL DISCRETION.

V.  THE TRIAL COURT ERRED BY FINDING IN FINDING OF FACT NUMBER 33 “WHILE THE MAPLES AS FOSTER PARENTS MAY NOT ADVOCATE THE POSITION OF JOHNSTON COUNTY DSS IN POSSIBLY REUNITING THE L.’S OR IN PLACEMENT WITH L.L.’S GREAT GREAT MATERNAL AUNT AND UNCLE IN VIRGINIA, THEIR INTERVENTION DOES NOT PREJUDICE THE ADJUDICATION OF THE RIGHTS OF THE ORIGINAL PARTIES AND THE BEST INTERST OF THE CHILD IS SERVED BY ALLOWING THEM TO INTERVENE. THE MAPLES HAD AND CONTINUE TO COOPERATE WITH THE JOHNSTON COUNTY DSS BY TAKING THE CHILD TO ALL SCHEDULED VISITS AND EVEN VOLUNTEERING TO TRANSPORT THE CHILD WHEN A DSS VISIT HAD TO BE CANCELED DUE TO WEATHER” WHEN THIS FINDING OF FACT WAS NOT SUPPORTED BY THE EVIDENCE.

(Assignments of Error No. Three, Four and Five)

Assignments of Error Three through Five

 Will Be Argued Simultaneously
Finding of Fact #33 in the review hearing order states:

While the Maples as foster parents may not advocate the position of Johnston County DSS in possibly reuniting the L.’s or in placement with L. L.’s great-great maternal aunt and uncle in Virginia, their intervention does not prejudice the adjudication of the rights of the original parties and the best interest of the child is served by allowing them to intervene. The Maples had and continue to cooperate with the Johnston County DSS by taking the child to all scheduled visits and even volunteering to transport the child when a DSS visit had to be canceled due to weather. (R. p. 207)

Finding of Fact #34 in the order from the review hearing states in relevant part:

The court finds that the best interest of L.L. would be served by awarding legal custody to the Maples with Johnston County DSS at this time to continue to make reasonable efforts with L.L.’s parents. (R. p. 207).

Finally Conclusion of Law Number 2 states:

It is in the best interest and materially promotes the best interest of the minor child that the child be returned to the Maples and that they receive legal custody at this time. (R. p.207-208).

These findings all essentially say the same thing, that it is in the best interest of L.L. for the Maples to have custody. Such findings are neither supported by the other findings of fact nor the evidence.

In reviewing a trial court’s findings in a review hearing order the appellate court must determine:

(1)  Whether the findings of fact are supported by ‘clear and convincing evidence’….and (2) whether the legal conclusions are supported by the findings of fact. In Re: Gleisner, 141 N.C.App. 475, 480 (2000).

The findings of fact and conclusions of law must do more than merely restate the statutory language. In re Locklear, 151 N.C.App. 573 (2002). They must be specific enough to allow meaningful appellate review. In re: Anderson, 151 N.C. App. 94, 97 (2002). The rules of civil procedure apply, unless specifically overruled by statute. In re: Clark, 303 N.C. 592 (1981). Rule 52(c ) of the Rules of Civil Procedure states:

When findings of fact are made in actions tried by the court without jury, the question of the sufficiency of the evidence to support the findings may be raised on appeal whether or not the party raising the question has made in the trial court an objection to such findings or has made a motion to amend them or a motion for judgment or a request for specific findings.

Furthermore, it is well established that findings of fact and conclusions of law may be challenged for the first time in an appellate brief. Anderson Chevrolet/Olds Inc. v. Higgins, 57 N.C.App. 650 (1982). So, even if appellant did not raise any issues regarding the findings of fact at the trial level, they may still be raised on appeal. 


The hearing of April 9, 2003 and April 10, 2003 was a review of custody hearing under N.C.G.S. 7B-906. The goal of the review hearing is to work towards eventual reunification with the birth parents. In re: Shue, 311 N.C. 586,596 (1984). In making any placement decision the court shall primarily consider the best interests of the child. Shue at 597. In re: Yow, 40 N.C.App. 688,693 (1979). There is no case law indicating that the foster parents needs are paramount, unless they coincide with those of the child. In fact any right of the foster parent to participate in a review hearing:

derives from the child’s right to have his or her best interest protected……(The foster parents’ participation may be) necessary to elicit full and accurate information pertaining to the welfare of the child  Searce at 541.

The Maple family did not show how it was in the best interest of L.L. for them to have custody.


The Maple family had filed a petition to terminate the parental rights of the birth parents and a motion to adopt L.L. Both of these court documents are at odds with any plans to reunify L.L. with her birth parents. In the Amended Petitions for Termination the foster parents allege that both parents “lack the ability or willingness to establish a safe home”. (R. p. 47,49). The foster parents had no faith in the birth parents. 

Yet, there was little reason to have faith in the foster parents. Robin Maples admitted under oath that he had not fulfilled his obligation as a foster parent “to make every effort to support, encourage and enhance the children’s relationship with their own parents.” (T. p. 35, lines 1-13). The Maple family became foster parents, not to aid with reunification, but to find a child to adopt. (T. p. 27, lines 24-25, p. 28, lines 1-3). In fact, the Maple family decided to adopt L.L. in December, 2002. (T. p. 65, lines 12-17). The foster parents did not inform DSS of their plan to adopt L.L. (T. p.  65, lines 19-23).  So, despite the traditional purpose of foster families as an information source about foster children, as shown in Searce, the Maples were duplicitous and did not share their essential information.  


DSS had no complaints about the birth parents. Jennifer Brown, L.L.’s caseworker testified:

Q: Would you not concede that shows a certain amount of commitment on (the parents’) part?

A: Yes, they did, They’ve done well on their case plan.

Q: In fact, they’ve satisfied most of it, haven’t they?

A: All of it. (T. p. 107, lines 16-20).

DSS was satisfied with the birth parents’ progress, but was gravely concerned about how the foster parents might impede further progress as shown in Ms. Brown’s other testimony:

Q: And the next step in this case would be probably some type of unsupervised visitation; is that correct? Wouldn’t that—I mean, isn’t that the logical next step?

A: That would be—have to be something that we would have to discuss probably in our team staffings whether DSS—we still have great concerns. I mean, that’s just the bottom line. So—

Q: If—if such visitation were allowed and the child were with the Maples,

A: with the Maples?

Q: The foster care parents. If the child were placed and the child went away from Friday to Sunday for an unsupervised visit, would you feel like you could rely on what the Maples told you after the visit based on their actions in filing the petition to adopt and the TPR?

A: I feel that the relationship between DSS and the Maples have deteriorated to the point where we would not be able to trust 100 percent what they were saying as we would other foster parents. (emphasis added)

Q: Not only due to their relationship with you but due to their attachment to the child?

A: Correct. (T. p. 107, lines 21-25, p.108, lines 1-17)

The potential problems of dealing with the Maples can be contrasted with the cooperation of the Spears. Gerald Spear testified that he was “able to work towards reunification” and that he “would like to see (the birth parents) get (L.L.) back if possible”. (T. p. 81, lines 5-6, lines 11-13). The Spears, in fact, promised to “continue to offer a warm, accepting atmosphere for (the birth parents) to come up and visit with” (L.L.). (T. p. 81, lines 7-10).


There is no evidence that L.L. had a particular attachment to the foster parents. Given her age of only five months when she was removed from the Maple’s custody, it is doubtful that she had bonded with the foster parents at all. In fact, Jennifer Brown, L.L.’s DSS caseworker testified:

Q: Did L.L. have any problems separating or any sort of behavior issues, anything like that?

A: No. In fact, I have spoken with the current foster mom about that, you know, the –and she was surprised because she thought she would be fussy and, you know, have a hard time because it’s a different schedule, different people holding you, and she said that she has done wonderful, so there has not been any outward signs of her having stress due to the move. (T. p. 105, lines 3-11)

The Spears were not shown to be inappropriate caregivers. Indeed the Lenoir County Department of Social Services had seen fit to place two other children there and had picked the Spears as candidates to adopt those children. (T. p. 79, lines 22-25, p. 80, lines 1-4, R. p. 201).


It was not in the best interest of L.L. to place her back with the Maples. The trial court erred.

VI.  THE TRIAL COURT ERRED BY FINDING IN FINDING OF FACT NUMBER 35 THAT “THE DECISION TO REMOVE L.L. FROM PLACEMENT WITH THE MAPLES WAS FUELED BY AN ATTEMPT TO ‘SEND A MESSAGE’ TO OTHER FOSTER PARENTS WHO MAY CONSIDER FILING PETITIONS LIKE THIS ONE IN THE FUTURE. IN OTHER WORDS, IT WAS DONE AS A DETERRENT TO THIS TYPE OF ACTION IN THE FUTURE AND TO SERVE AS A PUNISHMENT TO THE MAPLES FOR HIRING AN ATTORNEY AND INTERVENING IN THIS CASE WITHOUT THE JCDSS APPROVAL. FURTHERMORE THE MANNER IN WHICH IT WAS CONDUCTED, I.E. WITUOUT WARNING, NOTICE OR EVEN A TELEPHONE CALL TO THE MAPLES’ ATTORNEY, WAS UNNECESSARY AND RETALIATORY IN NATURE. THE REMOVAL INVOLVED POLICY NOT INTEREST FOR THE JUVENLE IN THIS CASE.” AND THIS FINDING OF FACT WAS NOT SUPPORTED BY THE EVIDENCE.

(Assignment of Error Number 6).

Finding of fact #35 in the review haring order states:

The decision to remove L. L. from placement with the Maples was fueled by an attempt to ‘send a message’ to other foster parents who may consider filing petitions like this one in the future. In other words, it was done as a deterrent to this type of action in the future and to serve as a punishment to the Maple family for hiring an attorney and intervening in this case without the JCDSS approval. Furthermore the manner in which it was conducted, i.e. without warning, notice or even a telephone call to the Maples’ attorney, was unnecessary and retaliatory in nature. The removal involved policy not interest for the juvenile in this case. (R. p. 207).

This finding was pure conjecture by the trial judge and was not supported by the evidence.

DSS made the reasons for the removal of L.L. from the Maples’ home clear. When asked why L.L. was removed by the court the DSS case worker responded: 

The reason basically is that they had placed themselves in an adversarial position with DSS and because they had not allowed DSS to be privy to any of the information of what their plans were. We could no longer trust that they –that they were acting in her best interest, and we didn’t feel that we could trust what there was—like,, I guess, if L.L. went for a visit that they would tell us the truth about how she was after the visit and stuff. There was just trust broken is basically what we discussed there. (T. p. 104, lines 16-24).

This reason was given time and time again in the review hearing. There is no evidence to support up the court’s assumption that anyone was trying to send a message to other foster families.

Indeed, there were multiple examples of the foster family being less than forthright with DSS and the court. Mr. Maples claimed that he became a foster parent as part of a “foster to adopt” program. (T. p. 27, lines 24-25, p. 28, lines 1-3). According to DSS, however, there was “no foster-to-adopt program….just foster parents.” (T. p. 141, lines 7-9). In fact, the Maple family were specifically told by DSS that it would be extremely unlikely that they would be able to adopt L.L. (T. p. 140, lines 1-19).

The Maple family withheld information about L.L. from DSS. L.L. was placed with them on October 16, 2002. The Maple family decided to adopt L.L. in December, 2002. (T. p. 65, lines 12-17). The foster parents did not inform DSS of their plan to adopt L.L. (T. p.  65, lines 19-23). Consider the testimony of Robin Maples:

Q: Prior to filing this petition to adopt and petition to terminate parental rights, did you discuss it with anyone else? Did you discuss it with –you’ve said you didn’t discuss it with anybody from Social Services. Did you discuss it with anybody now previously associated with the Guardian Ad Litem Program?

A: No, ma’am. (T. p. 60, lines 2-8)

It was not until all of the proper parties in the case were ambushed on March 19, 2003 that anyone knew of the intention of the Maple family.

The Maple family, by their own admission, were acting in bad faith:

Q: Now, you have filed both an adoption petition and petition to terminate parental rights that are totally (adverse)…to the interests of these parents, have you not?

A: Yes, ma’am.

Q: So right here and now today, you’re not willing to cooperate in any kind of reunification plan, are you?

A: I assume not if we filed termination of parental rights.

Q: In fact, really—I mean you would be unable to do it due to your feelings and the things that led you to file these actions.

A: We feel like we didn’t act any different than DSS since termination of parental rights had already been pursued with another child. (T. p. 54, lines 11-23)

The foster parents could not be trusted to aid in reunification.


Two valid reasons for changing foster care families were given to the court. First, DSS could not trust reports from the Maple family, thus eliminating the Maple family as sources of information about L.L. Second, by their own admissions, the Maple family had their own agenda, that was not consistent with L.L.’s reunification with her birth parents. The evidence of these two reasons was overwhelming.


Conversely, there was no evidence that DSS was trying to send a message to anybody. What DSS was attempting to do was remedy a bad situation that was sabotaging the efforts of L.L.’s birth parents to reunify with their daughter and curtailing the court’s ability to get accurate information about a foster child.


What is especially troubling about the court’s reasoning is that it sidesteps the issue of L.L.’s best interest. Consider this exchange between Mr. Maples and his attorney, discussing the foster care agreement that the Mr. and Mrs. Maples had with DSS:

Q: On the next part of this, you look down where it says the county—the Department agrees. Read us the fourth one down.

A: To…

Q: Fifth one, I’m sorry. It starts, “To discuss.”

A: ‘To discuss the plans to remove a child from a foster home and to give the foster parents reasonable period of notice before removing the child.’

Q: Did DSS ever come to you and discuss the plans for removing this child from your home?

A: No, sir.

Q: Did they ever give you a reasonable period of notice before removing the child?

A: No, sir.

Q: Did you even get to say goodbye to this child?

A: No, I did not. (T. p. 68, lines 12-25, p. 69, lines 1-2)

Such an inquiry is dangerous. Even if DSS treated the foster parents shabbily and trampled all over their rights, that would be, at best, a collateral issue. Maybe the foster family might have some sort of remedy in contract or tort law, but that remedy would not and should not involve L.L. Even the rights of the birth parents are secondary to the child. If L.L.’s best interests are met by moving her to a new foster care home, the rights of the foster parents would be irrelevant. After all, any rights foster parents might have emanate wholly from the foster child. If that child is being served, then any further inquiry of the court must end.


Finding of fact #35 is not supported by the facts. It was error for the court to so find.

CONCLUSION


 Based on the trial court’s errors, enumerated previously the order of intervention and the order placing L.L. with the Maple family should be vacated and the case should be remanded back to the trial level with instructions to place L.L. with the Spears.
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