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QUESTIONS PRESENTED

1. DID THE TRIAL COURT ERR WHEN IT CONCLUDED THAT GROUNDS EXISTED TO TERMINATE BELINDA’S PARENTAL RIGHTS?

2. DID THE TRIAL COURT ERR WHEN IT CONCLUDED THAT THE MINOR CHILD HAD BEEN NEGLECTED AND THAT THE NEGLECT WOULD LIKELY CONTINUE IF RETURNED TO HER PARENTS’ CUSTODY BECAUSE THE PETITIONER DID NOT PROVE BELINDA KNOWINGLY ALLOWED THE INJURIES AND FAILED TO PROTECT HER CHILD?

3. DID THE TRIAL COURT ABUSE ITS DISCRETION WHEN IT TERMINATED THE PARENTAL RIGHTS OF RESPONDENT-PARENTS WITHOUT CONSIDERING FAMILIAL PLACEMENT FOR THE CHILD?

4. DID THE TRIAL COURT ERR WHEN IT DENIED THE MOTIONS TO DISMISS THE PETITION BECAUSE PETITIONER PRESENTED NO EVIDENCE BEYOND THE PRIOR ADJUDICATION OF NEGLECT AND ABUSE?

5. DID THE TRIAL COURT ERR WHEN IT MADE FINDINGS OF FACT NOT BASED UPON CLEAR, COGENT, AND CONVINCING EVIDENCE IN THE RECORD?

6. DID THE TRIAL COURT COMMIT REVERSIBLE ERROR WHEN IT FAILED TO SEPARATELY STATE FOR WHICH PARENT IT FOUND WHICH GROUNDS EXISTED TO TERMINATE PARENTAL RIGHTS AND ISSUED A BLANKET STATEMENT THAT GROUNDS EXISTED FOR BOTH PARENTS?

STATEMENT OF CASE ON APPEAL

At the 29 August 2002 Juvenile Session of Harnett County District Court, Donald E. Harrop, Jr., on behalf of the Harnett County Department of Social Services called this juvenile case for hearing on a motion to terminate the parental rights of the parents of L.G., alleging the minor child abused and neglected.  The Honorable Franklin L. Lanier presided over the hearing in Harnett County District Court.


The petitioner and the respondents presented their evidence.  The Guardian ad Litem did not present evidence.  The trial court found that grounds existed to terminate the parental rights of the parents and that it was in the best interest of the minor child to terminate their parental rights.  The trial court entered its written order with findings of fact and conclusions of law on 18 October 2002.  The appellate entries were not prepared in this matter until 12 September 2003.  This Court extended the time in which respondent parents must serve the proposed record on appeal in this matter to 20 February 2004. 

STATEMENT OF GROUNDS FOR APPELLATE REVIEW PURSUANT TO APPELLATE RULE 28(b)(4)


This Court has jurisdiction over this appeal by virtue of N.C.G.S. §7A-27(c) and N.C.G.S. §7B-1113.  A timely notice of appeal was filed on October 1, 2002.  (R. p. 58).

STATEMENT OF FACTS

In March 2001, when the minor child was about five months old, Belinda and Jason G. took their baby to the emergency room because she was vomiting and had a high fever.  (T. p. 86).  The doctors told them it was probably just a stomach virus.  (T. pp. 86-87).  When the baby still appeared sluggish and tired a few days later, Jason called for an ambulance and the child went to the hospital again.  (T. p. 87).

Belinda thought she had worked that morning at the Fort Bragg Commissary and that Jason had watched their child.  (T. p. 88).  At the time, Jason did not have a job.  (T. p. 88).  Jason called the ambulance in the early evening, when Belinda left to go get some food for dinner.  (T. p. 88).  She estimated she was gone about thirty minutes.  (T. p. 89).  When Belinda returned, an ambulance was taking their baby to the hospital.  (T. p. 90).

At the hospital, doctors informed the parents they suspected the child had a seizure disorder, a bacterial infection, or spinal meningitis.  (T. p. 90).  When she was discharged days later, Belinda took the baby to her mother-in-law’s house because her mother-in-law was a nurse.  (T. p. 91).  Belinda left the baby there overnight and returned the next day to pick her up.  (T. p. 92).

In the afternoon of the following day, the baby suffered continued congestion and coughing.  (T. p. 92).  Eventually, her pediatrician re-admitted the child to the hospital.  (T. p. 92).  Once again, the baby was discharged into her parents’ care.  (T. p. 93).  

When they got home, Belinda noticed that the baby’s eyes were rolling into the back of her head and she seemed limp.  (T. p. 93).  Once again, her neurologist advised bringing the baby back to the hospital in Fayetteville.  (T. p. 93).  She was immediately sent to Duke University Hospital at the request of the parents who were frustrated with the lack of diagnosis.  (T. p. 93). 

When the parents attempted to see their child at Duke Hospital, a social worker with the Department of Social Services (hereafter “D.S.S.”), April Fowler, intervened and told them about the baby’s injuries.  (T. p. 95).  This was the first time Belinda heard about her child’s injuries.  (T. p. 96).  Belinda and Jason saw their baby that day.  (T. p. 96).

When they returned the following week, Belinda and Jason had been served with a petition to terminate their parental rights.  (T. p. 97).  After Belinda told the social worker she would not speak with her but that she could contact her attorney, campus police took the child from her arms and escorted Belinda out of her daughter’s hospital room, denying her visitation that day.  (T. p. 97).  At Fowler’s insistence, Belinda and Jason were informed they could not return to the Duke University campus.  (T. pp. 10, 98).  

After filing their petition, D.S.S. never offered any services to Belinda or Jason.  (T. p. 25).  As a result of the incident at Duke, Belinda asked not to have visitation for six weeks.  (T. pp. 26, 98).    While not exercising visitation, Belinda and Jason continued their phone calls to Duke Hospital.  (T. p. 108).  They later resumed visitation.  The supervised visits were stressful because the baby was always sick and upset.  (T. p. 99).  They missed one visitation due to car trouble.  (T. p. 99).  Belinda and Jason attended the team meetings and planning sessions at D.S.S.  (T. p. 99).  After the court relieved D.S.S. of reunification efforts, visitations ceased.  (T. p. 27).  Respondents called several witnesses at the trial of this matter.  

Roger Mitchell was Belinda G’s father.  (T. p. 43).  After the birth of the minor child, Mr. Mitchell observed Belinda with her child at least once a week.  (T. p. 44).  Usually, he visited the family in their home while his wife, Mary Mitchell, worked.  (T. p. 44).  According to Mr. Mitchell, Belinda was a good mother who appropriately cared for her baby and did not have a bad temper.  (T. p. 45).  He did not believe the respondent-parents were capable of causing the child’s injuries.  (T. p. 48).  Belinda, in fact, taught Sunday school for preschool aged children.  (T. p. 52).  Despite Mr. Mitchell telling the Department of Social Services that he would care for the baby, he was not given custody.  (T. p. 48).  D.S.S. claimed that Mrs. Mitchell, at one point, expressed reluctance at obtaining placement of the baby.  (T. p. 31).   

Mrs. Mitchell explained that they had been advised to work on their relationship with their daughter so the entire family could be reunited.  (T. p. 54).  Apparently, D.S.S. had concerns that if the Mitchells had custody of the baby, they would permit the parents to visit against court order.  (T. p. 54).  Eventually, the Mitchells were told they would not get custody of the child, either.  (T. p. 54).  The social worker, Jill Lloyd, discouraged the Mitchells from attempting to acquire custody.  (T. p. 55).  Apparently, D.S.S. also did not consider Jason’s mother as a placement option for the child, despite her status as a licensed foster care provider for Harnett County and occupation as a nurse.  (T. p. 101).  

Jason’s mother had been a licensed foster care provider for three years.  (T. p. 118).  D.S.S. placed special needs children in her care.  (T. p. 118).  She worked as a home health nurse and her husband worked for Caterpillar.  (T. p. 119).  They lived on a four bedroom, two bath home near a lake.  (T. p. 119).  Jason’s mother confirmed that, if given custody of the baby, she would not permit Jason or Belinda to visit with the child if the court denied visitation.  (T. p. 121).  D.S.S. apparently never gave serious consideration to placing the child in their home.  (T. p. 126).  They claimed that she could not protect the child because no one had admitted harming the baby.  (T. p. 23).  Nevertheless, she suspected that the baby’s injuries occurred during her hospitalization.  (T. p. 124).  

Belinda Potts also testified on behalf of the respondent-mother.  (T. p. 56).  Mrs. Potts knew Belinda for ten years prior to the trial of this matter.  (T. p. 57).  She taught Belinda in Sunday school at First United Pentecostal Church and also acted as her youth leader.  (T. p. 57).  Mr. Potts was the Associate Pastor at the church.  (T. p. 69).  Mrs. Potts observed Belinda with her baby at church and in their home.  (T. p. 57).  Belinda and Jason brought the baby to Mrs. Potts’ store in Fayetteville.  (T. p. 60).  They also visited in her home almost weekly.  (T. p. 58).

The baby appeared healthy and properly dressed.  (T. pp. 59, 67).  Mr. and Mrs. Potts thought Belinda interacted appropriately with her child on every occasion.  (T. pp. 59, 68).  Mrs. Potts babysat the child and she appeared clean and healthy.  (T. p. 59).  She did not believe that Belinda could have inflicted the injuries on her baby.  (T. p. 60).  Belinda and Jason also told Mr. and Mrs. Potts that they did not harm the child but informed her of the allegations made by D.S.S.  (T. pp. 61, 70).  Jean Flournoy also attended Belinda’s church.  (T. p. 74).  

Belinda and Jason used to bring their baby every Saturday to Ms. Flournoy’s home.  (T. p. 75).  She went to Cape Fear Valley hospital after the baby was hospitalized.  (T. p. 76).  Belinda had been in the hospital all night with her child.  (T. p. 77).  Ms. Flournoy watched Belinda play with her baby but did not see any bruises on the child.  (T. p. 76).  Kahlid Patia also knew Belinda from church.  (T. p. 78).

Mr. Patia observed Belinda and Jason interacting with their child in their home.  (T. p. 79).  He did not see any inappropriate treatment of the baby.  (T. p. 80).  Mr. Patia did not believe that Belinda could have harmed her child.  (T. p. 80).  She also told him that she did not injure her baby.  (T. p. 80).  Mr. Patia, the child’s godfather, never saw any injuries on her.  (T. p. 81).  Rasheta Potts, Mr. Potts daughter-in-law, testified during the trial of this matter.  (T. p. 82).   

She babysat for the baby a few times.  (T. p. 83).  Mrs. Potts never saw any injuries on the child.  (T. p. 83).  Belinda always interacted appropriately with her child.  (T. p. 84).  Belinda was also the only person Mrs. Potts had ever permitted to babysit her son.  (T. p. 84).  One day, Belinda called her mother because she could not get the baby to stop crying.  (T. p. 51).

Belinda was calm but concerned.  (T. p. 53).  The baby was apparently crying because she had not been properly burped.  (T. p. 52).  Mrs. Mitchell suggested that Belinda rub her baby’s back and the infant burped.  (T. p. 52).    

At trial, Belinda denied harming her child.  (T. p. 102).  She did not see her husband inflict injuries on the baby, either, and did not know how they occurred.  (T. p. 102).  Belinda did not notice bruises or injuries on the child.  (T. p. 106).  Before her admission to Duke Hospital, no treatment provider described her injuries.  (T. p. 107).  Prior to the baby’s discharge to Duke, a doctor asked the parents if they had shaken the baby.  (T. p. 115).  They denied shaking the baby, but Belinda told a nurse that the child had fallen off of the couch several times and that Jason had dropped the baby from the crib to the floor.  (T. p. 115).    

After the baby went into foster care, Belinda and Jason provided many clothes, gifts, and toys for their baby.  (T. p. 103).  They provided items for their baby even after the adjudication.  (T. p. 40).  Belinda and Jason paid child support.  (T. p. 111).  They attended and completed parenting classes.  (T. p. 103).  Belinda often contacted D.S.S. to see if the baby needed anything.  (T. p. 21).  Belinda obtained her CPR certification.  (T. p. 104).  She purchased photos of the baby taken while in foster care.  (T. p. 34).    

Although the petitioner alleged that the minor child suffered intercranial injuries, bifrontal and subdural hematomas, retinal hemorrhages, and skull and rib fractures, petitioner presented no medical evidence at the hearing.  (T. p. 4).  At the close of petitioner’s evidence, respondent-parents moved to dismiss the petition.  (T. pp. 41-42).  The court denied these motions.  (T. pp. 41-42).  At the end of the hearing, the court concluded that grounds existed to terminate the parental rights of Belinda and Jason to their child and that it would be in her best interest to do so.  (T. p. 133).  

ARGUMENT

1. IN ITS ORDER, THE COURT CONCLUDED THAT THE CHILD WAS ABUSED AND THAT HER ABUSE WOULD LIKELY CONTINUE IF THE CHILD WAS PLACED IN THE HOME OF THE PARENTS.  THE PETITIONER DID NOT PRESENT CLEAR, COGENT AND CONVINCING EVIDENCE THAT BELINDA G. ABUSED HER CHILD.  THEREFORE, THE TRIAL COURT ERRED IN FINDING GROUNDS EXISTED TO TERMINATE HER PARENTAL RIGHTS ON THIS BASIS.
(Assignment of Error No. 2 & 3: R. pp. 56, 78; T. p. 133, lines 1-7)

In its order terminating the respondent-parents’ parental rights, the trial court did not specifically find or conclude that either of the parents abused the child.  Instead, the court concluded that she had been abused and that the abuse would likely continue if she was returned to her parents’ custody.  The petitioner, however, did not present clear, cogent and convincing evidence that Belinda abused her child.  As such, the trial court erred in finding grounds existed to terminate her parental rights on this basis.  This ruling violated her constitutional right to parent her child.

Our courts have long recognized the “fundamental right of parents to make decisions concerning the care, custody, and control of their children.”  Owenby v. Young, 357 N.C. 142, 144 (2003)(quoting Troxel v. Granville, 530 U.S. 57, 66 (2000)).  In fact, the protection of the family unit is guaranteed not only by the Due Process Clause, but also by the Equal Protection Clause of the Fourteenth Amendment and possibly by the Ninth Amendment. Stanley v. Illinois, 405 U.S. 645, 661 (1972).  A parent’s desire for the companionship of his or her children is an important interest, one that warrants deference and protection.  M.L.B. v. S.L.J., 519 U.S. 102, 118 (1996).  

Because the proceeding seeks to end the parent’s interest and not simply to curtail it, terminating parental rights “work[s] a unique kind of deprivation.”  Lassiter v. Department of Social Servs. of Durham Cty., 452 U.S. 18, 27 (1981).  The significance of these hearings mandates careful consideration of these cases at both the trial court and appellate level.  Close examination of the instant case reveals the trial court’s violation of the parents’ constitutional rights, by terminating their parental rights on less than clear, cogent, and convincing evidence.

At the termination hearing, petitioner presented no evidence Belinda abused her daughter.  No treating doctors or medical professionals testified about the girl’s injuries.  The court, apparently, accepted the court file from the prior adjudication of neglect and abuse.  However, at a hearing where the parents faced irrevocably losing their rights as parents, they should have had the opportunity to confront this evidence.  Given that petitioner did not present evidence of abuse at the termination hearing, the trial court did not have clear, cogent, and convincing evidence that the parents abused their child.  Therefore, the court should not have found this as grounds to permanently sever their ties to their child.  Even considering the prior adjudication order, the record remains devoid of any evidence the parents inflicted these injuries on their child.

N.C.G.S. §7B-101 defines an abused juvenile as anyone under eighteen whose parent “inflicts or allows to be inflicted upon the juvenile a serious physical injury by other than accidental means… [or] creates or allows to be created a substantial risk of serious physical injury to the juvenile by other than accidental means.”  N.C.G.S. §7B-1111(a)(1) permits a court to terminate parental rights upon finding by clear, cogent, and convincing evidence, that a parent has abused his child pursuant to the above-referenced definition.  

In making this conclusion, the court must consider all relevant circumstances at the time of an adjudication of abuse, evidence of changed conditions, and the probability of a repetition of abuse.  In re Greene, 152 N.C. App. 410, 417 (2002).  The determinative considerations are the best interest of the child and the parent’s ability to care for the child at the time of the hearing to terminate his parental rights.  Id.  In the case at bar, the evidence did not support the conclusion that Belinda harmed her child and certainly did not support this finding by clear, cogent, and convincing evidence.

At the adjudication, the trial court apparently heard medical evidence that the child sustained significant injuries.  However, at the time of the removal of the child from the parents, she had spent significant time in a hospital.  None of the doctors or nurses at Cape Fear Valley Hospital suspected abuse, or they would have been duty bound to report this to D.S.S. and the child would have been placed in foster care in Fayetteville.  Belinda brought her baby to the hospital on several separate occasions and each time the hospital discharged her to her parents’ care.  Only when the child was being transported to Duke Hospital did medical professionals ask the parents about these injuries.

In that stressful time of waiting for air transportation to Duke, Belinda stated that the baby had rolled off of the couch a few times.  She also stated that Jason had dropped the baby once.  These comments suggested that the baby may have been harmed by accidental means.  It does not constitute clear, cogent, and convincing evidence that Belinda abused the child or that she allowed abuse to occur.  It follows, then, that it also does not prove that the child’s injuries would likely reoccur if she was returned to her parents.  The parents were entitled to the trial court holding petitioner to its burden of proof prior to permanently losing custody of their child.

Therefore, the trial court erred in finding that grounds existed to terminate the respondent-mother’s parental rights on this basis.    

2. THE PETITIONER DID NOT PRESENT CLEAR, COGENT, AND CONVINCING EVIDENCE THAT BELINDA NEGLECTED HER CHILD OR THAT SHE WOULD LIKELY NEGLECT THE CHILD IN THE FUTURE.  TO MEET THEIR BURDEN IN PROVING THIS AS GROUNDS FOR TERMINATION, D.S.S. HAD TO SHOW BELINDA KNOWINGLY ALLOWED INJURIES TO HER CHILD.  THEY FAILED TO PROVE BELINDA KNEW HER CHILD WAS ABUSED OR THAT SHE ALLOWED THIS TO OCCUR.  THEREFORE, THE TRIAL COURT IMPROPERLY FOUND BELINDA NEGLECTED HER CHILD OR THAT SHE WOULD LIKELY NEGLECT HER IN THE FUTURE.

(Assignment of Error No. 1 & 3: R. pp. 56, 78; T. p. 133, lines 1-7)


As noted above, petitioner did not present clear, cogent, and convincing evidence that Belinda abused her child.  They also did not prove that she knew her baby was being abused and permitted it to continue.  The child had been out of their custody for too long for any presumption to arise that the parents must have caused the injuries.  Belinda’s inability to explain her child’s injuries does not, by itself, provide clear, cogent, and convincing evidence that she knew how they occurred.  As such, the trial court did not have clear, cogent, and convincing evidence at the termination hearing justifying finding grounds existed to terminate the respondent-mother’s parental rights on the basis of neglect.

N.C.G.S. §7B-101(15) provides that a neglected juvenile

does not receive proper care, supervision, or discipline from the juvenile’s parent, guardian, custodian or caretaker; or who has been abandoned; or who is not provided necessary medical care; or who is not provided necessary remedial care; or who lives in an environment injurious to the juvenile’s welfare; or who has been placed for care or adoption in violation of law.

Neglect, moreover, must exist at the time of the termination proceeding.  In re Blackburn, 142 N.C. App. 607, 611 (2001).  The court may consider prior adjudications of neglect in a subsequent proceeding to terminate parental rights.  In re Ballard, 311 N.C. 708, 715 (1984).  Nevertheless, the court must also consider evidence of changed circumstances of the parent and the likelihood of repetition of prior neglect.  Id.  The prior adjudication of neglect does not constitute the clear, cogent, and convincing evidence justifying termination.

 As noted in Ballard, the prior adjudication of neglect cannot, by itself, support an order terminating parental rights.  The court did not even consider the substantial efforts made by the parents to improve their situation in the event they retained their parental rights.

Both parents attended and completed parenting classes.  Belinda obtained CPR certification.  She remained gainfully employed.  Both parents paid child support after losing custody of the baby.  They provided numerous necessities for their child while in foster care.  Belinda paid for photos of the child while in foster care.  They attended church regularly.  Despite the fact that D.S.S. never provided services to the parents or gave them guidance on how they could reacquire custody, the parents made substantial efforts to improve their lives.  The trial court, however, chose to ignore these efforts and relied on the parents’ inability to explain their daughter’s injuries.

If the parents did not injure their child they could not know how the injuries occurred.  They were placed in a quandary because the court expected them to explain the injuries.  The court seemed bent on having one of the parents accuse the other of abuse.  When that did not occur, the court wanted to permanently sever their parental rights.  Once the child was injured, the parents were blamed and they could not retain their parental rights.  None of their accomplishments after removal mattered.  The plan never was reunification.  This anti-parent bias distorts the purpose of the juvenile code.

The juvenile code was enacted to provide procedures that guarantee fairness and protect the constitutional rights of parents and their children.  N.C.G.S. §7B-100.  Furthermore, the code seeks to provide services for the protection of juveniles “that respect both the right to family autonomy and the juveniles’ need for safety, continuity, and permanence…”  Id.  (emphasis added).  The overall purpose of the termination statute is to have an early permanent plan of care for juveniles and to avoid unnecessary severance of relationships with parents.  N.C.G.S. §7B-1100.  In this case, the plan was always to terminate the parental rights of respondents.  Because this occurred on less than clear, cogent, and convincing evidence, the order should not stand.

It is important to protect children from abuse.  This should not occur, however, at the expense of the parents’ constitutional right to parent.  To prevent a constitutional violation from occurring, the trial court must hold petitioner to its burden prior to permanently severing parental rights.  Because that did not occur in the instant case, this Court should reverse the order terminating the respondent-mother’s parental rights.

3. THE COURT DID NOT EVEN CONSIDER PLACEMENT OF THE BABY WITH A FAMILY MEMBER.  AS SUCH, THE TRIAL COURT ABUSED ITS DISCRETION WHEN IT DETERMINED THAT IT WAS IN THE CHILD’S BEST INTEREST TO TERMINATE THE PARENTAL RIGHTS OF HER MOTHER AND FATHER.
(Assignment of Error No. 4: R. pp. 56, 78)

At the time of the trial of this matter, respondent-father’s mother had expressed an interest in obtaining custody of the child at her home.  She had been licensed as a foster parent by the State of North Carolina and had cared for special needs foster children from Harnett County.  She was a nurse and skilled at health care.  Evidently, she was fit to care for foster kids.  However, rather than pursue placement with the paternal grandmother, D.S.S. pursued foster care placement.   D.S.S. did not even investigate the grandmother’s home for prospective placement.  Then, at trial, the court did not consider placement with a family member.  This action by the trial court constituted an abuse of discretion.

Upon the court finding that one or more of the statutory grounds exist for termination of parental rights under N.C.G.S. §7B-1111, the court must proceed to the disposition of the case.  In the Matter of Matherly, 149 N.C. App. 452, 454 (2002).  At the dispositional stage, the court considers the best interests of the child.  Id.

Even a factual finding that the child thrives in her present living situation, away from that of the respondent-parent, does not alone support finding it is in the child’s best interest to terminate that parent’s parental rights.  Bost v. Van Nortwick, 117 N.C. App. 1, 8 (1994).  This Court reviews a trial court’s conclusion that it is in the child’s best interest to terminate parental rights for abuse of discretion.  In re Fletcher, 148 N.C. App. 228, 236 (2002).  In the case at bar, the trial court abused its discretion in finding that it was in the child’s best interest to terminate respondents’ parental rights and seek adoptive placement. 

Inexplicably, the trial court did not even consider prospective placement with the paternal grandmother.  This occurred despite her status as a licensed foster parent.  She was also a nurse and therefore capable of handling any issues that might arise with the child as a result of previous health problems.  The court merely accepted petitioner’s assertion that she would not protect the child.  

She had never harmed any of the children in her care.  The court had no reason to believe that she would allow injury to her own grandchild.  Moreover, the grandmother confirmed that, if the court ordered her to keep the parents from visiting the child, she would follow the order.  The court had no reason to believe that this was not true.  At the very least, the court could have allowed a trial placement with the grandmother to determine how well she protected the child.  Instead, the trial court chose termination of parental rights and adoption, thereby preventing any family members from maintaining a relationship with the child.  This ruling occurred despite a lack of evidence concerning the child’s present status other than a social worker’s bare assertion that she was “fine” and developmentally on track.  (T. p. 18).  This constituted reversible error.

N.C.G.S. §7B-505 mandates that, prior to placement of a juvenile in foster care or other facility pursuant to an initial nonsecure custody order, the “court shall first consider whether a relative of the juvenile is willing and able to provide proper care and supervision of the juvenile in a safe home.”  N.C.G.S. §7B-505 apparently contemplates orders addressing temporary custody and not dispositional orders incident to terminating parental rights.  However, given the overall purposes of the termination statute, to have an early permanent plan of care for juveniles and to avoid unnecessary severance of relationships with parents, the trial court should have considered placement with the paternal grandmother or other family placement.  See N.C.G.S. §7B-1100.  

In the instant case, the trial court did not consider any familial placement for the child.  This constituted an abuse of discretion by the trial court.  

4.
THE TRIAL COURT SHOULD HAVE ALLOWED RESPONDENTS’ MOTION TO DISMISS THE PETITION.  PETITIONER PRESENTED NO EVIDENCE OF ABUSE OR NEGLECT BEYOND THE PRIOR ADJUDICATION.  AS SUCH, THE PARENTS WERE ENTITLED TO A JUDGMENT IN THEIR FAVOR AT THE CLOSE OF PETITIONER’S EVIDENCE.

(Assignment of Error No. 5: R. p. 78; T. p. 42, line 2)


As noted above, petitioner presented no evidence that respondents abused or neglected their child beyond the prior adjudication of abuse and neglect.  This, standing alone, did not provide sufficient evidence justifying an order terminating their parental rights.  In fact, the evidence in this case was so deficient that the trial court should have granted a judgment in favor of the respondents at the close of petitioner’s evidence.  Failure to do so constituted reversible error.



A motion to dismiss pursuant to Rule 41(b) will be granted "if the [petitioner] has shown no right to relief or if the [petitioner] has made out a colorable claim but the court nevertheless determines as the trier of fact that the [respondent] is entitled to judgment on the merits."

Hill v. Lassiter, 135 N.C. App. 515, 517 (1999).  The trial

court is able to weigh all evidence before it and make a determination.  Moreover, a prior adjudication of neglect cannot be the sole basis of a termination proceeding, although it may be relevant evidence. In re Ballard, 311 N.C. 708, 713-14 (1984).  In this case, that was the sole basis of the termination proceeding.


At trial, the court did not hear any additional evidence justifying terminating respondents’ parental rights.  Because petitioner presented nothing additional, the trial court should have dismissed the petition at the close of the petitioner’s evidence.


Failure to do so constituted reversible error. 

5.
THE TRIAL COURT COMMITTED REVERSIBLE ERROR WHEN IT MADE FINDINGS OF FACT NOT ESTABLISHED BY CLEAR, COGENT, AND CONVINCING EVIDENCE IN THE RECORD.  AS A RESULT, ITS FINDINGS OF FACT DID NOT SUPPORT THE CONCLUSION OF LAW THAT GROUNDS EXISTED TO TERMINATE RESPONDENT-MOTHER’S PARENTAL RIGHTS.  THEREFORE, THIS COURT SHOULD REVERSE THE ORDER OF THE TRIAL COURT TERMINATING HER PARENTAL RIGHTS.

(Assignment of Error No.: 6, 7, 8, 9, 10, 11, 12: R. pp. 53-56, 78-80)

In its order terminating Belinda’s parental rights to her child, the court made numerous findings of fact that were bare, unproven allegations of petitioner.  Several of the findings of fact within the order were not based upon any evidence heard during the trial of this matter.  Therefore, this Court should reverse the trial court’s improper order terminating Belinda’s parental rights.

The standard of appellate review of a trial court’s conclusion of law that grounds exist to terminate a parent’s parental rights is whether the findings of fact are supported by clear, cogent and convincing evidence.  In re McMillon, 143 N.C. App. 402, 408, disc. review denied, 354 N.C. 218 (2001)(emphasis added).  In the instant case, the trial court included several findings of fact to which respondent takes exception.

The record contains no reference to many of the evidentiary findings made by the trial court in its order.  These constituted nothing more than bare, unproven allegations of petitioner against respondent.  The trial court merely accepted the evidence presented at the adjudication hearing and issued an order terminating respondents’ parental rights.  Respondents were entitled to challenge petitioner’s allegations at this hearing prior to permanently losing their child.  

Therefore, respondent respectfully requests that this Court reverse the trial court’s order in this matter.


6. 
THE TRIAL COURT IMPROPERLY COMBINED ALL OF THE EVIDENCE HEARD AT THE TRIAL OF THIS MATTER AND CONCLUDED THAT GROUNDS EXISTED FOR TERMINATING BOTH PARENTS’ PARENTAL RIGHTS.  THE TRIAL COURT ERRED WHEN IT FAILED TO MAKE SEPARATE FINDINGS OF FACT AND CONCLUSIONS OF LAW FOR EACH PARENT.

(Assignment of Error No. 3: R. pp. 56, 78; T. p. 133, lines 1-7)


As is customary, the trial court combined the trial on petitioner’s motion to terminate the parental rights of the respondent parents.  For judicial economy, the court heard evidence regarding the petitioner’s allegations that grounds existed to terminate their parental rights.  Apparently, however, the court never distinguished the evidence against the parents but issued a blanket order terminating both parents’ parental rights.  This violated Belinda’s constitutional right to parent her child.

“Evidence of one parent’s abuse or neglect cannot be bootstrapped to support allegations against the other parent without showing complicity with or other independent clear and convincing evidence of abuse or neglect by the other parent.”  In re Mashburn, 591 S.E.2d 584 (2004)(Tyson, J., dissenting opinion).  In his dissent, Judge Tyson recognized that each parent holds separate and distinct parental rights and is therefore entitled to a separate adjudication.  Id.  

Accordingly, respondent-mother respectfully asks that this Court follow Judge Tyson’s dissent in Mashburn and find that the order terminating parental rights improperly failed to distinguish which grounds it found against which parent.  This “bootstrapping” deprived Belinda of a fair hearing.  Each parent has separate and distinct rights in these proceedings.  That is why, for instance, they are provided separate counsel.  

The trial court erred when it did not make separate findings and conclusions for each parent.  As a result, this Court should reverse and remand this matter.

CONCLUSION


For all of the foregoing reasons, the respondent-mother respectfully requests that this Court reverse or vacate the order of the trial court signed 18 October 2002 terminating the mother’s parental rights to the juvenile L.G.

Respectfully submitted, this the 2nd day of June, 2004.
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