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BRIEF FOR RESPONDENT-APPELLANT LARRY C.
QUESTIONS PRESENTED FOR REVIEW
1.  Did the trial court commit prejudicial error when it found findings of fact #6, 7, 8, 9, 10, 11,12, 13, 14, 15, 16, and 17 when the evidence at hearing and the other findings of fact were insufficient to support these findings?

2.  Did the trial court commit prejudicial error when it terminated the parental rights of Larry C. when the court failed in its conclusions of law to find any grounds upon which to terminate the parental rights of Larry C.?

3.  Did the trial court commit prejudicial error when it found conclusion of law number 4 when the evidence and other findings of fact were insufficient to support this conclusion?

4.  Did the trial court abuse its discretion by terminating the parental rights of Larry C.?

5.  Did the trial court commit prejudicial error when it allowed Elizabeth Fortune, Petitioner’s witness, to be questioned at hearing without Larry C.’s trial counsel being present?

6.  Did the trial court commit prejudicial error when it refused to allow Larry C.’s trial counsel to fully cross-examine Elizabeth Fortune, petitioner’s witness?

7.  Did the trial court err when it allowed petitioner to introduce petitioner’s exhibits 1 and 2 into evidence over Larry C.’s trial counsel’s timely objections when such records were inadmissible hearsay?

8.  Did Larry C.’s trial counsel ineffectively represent Larry C. when she failed to object numerous times during the testimony of multiple witnesses for petitioner, when those witnesses were allowed to testify as to inadmissible hearsay?

9.  Did Larry C.’s trial counsel ineffectively represent Larry C. when she failed to object to the introduction of petitioner’s exhibits 3, 4, 6, 7, 8, 12, and 13 when such documents were inadmissible hearsay?


JURISDICTION
Pursuant to Appellate Rule of Procedure 28(b)(4), jurisdiction for this appeal is granted from N.C.G.S. 7B-1113 and 7A-27. The parental rights of Larry C. were terminated on June 4, 2004. (R. p. 1203) Appellant’s written notice of appeal was filed on June 11, 2004. (R. p. 1205) 

PROCEDURAL HISTORY OF CASE
A Motion For Termination of Parental Rights of Larry C. to his three minor children, I. C., L. C. (I) and L. C.(II) was filed by the Durham County Department of Social Services (hereafter “DSS”) on December 31, 2003 in Durham County District Court. (R. p. 3-8) A hearing on the Motion was held before the Honorable James Hill on April 27, 2004, May 26, 2004, May 27, 2004 and June 4, 2004. (R. p. 1200). The parental rights of Larry C. to all three children were terminated on June 4, 2004. (R. p. 1204). Notice of Appeal to the North Carolina Court of Appeals was given on June 11, 2004. (R. p. 1205).

Peter Wood was appointed as appellate counsel on October 7, 2004. (R. p. 1209). A proposed record on appeal was served on all parties on March 2, 2005. (R. p. 1222). The final record on appeal was settled on April 8, 2005. (R. p. 1216). The final record on appeal was filed on April 12, 2005. (R. p. 1224).    

          STATEMENT OF THE FACTS

All three children were born to Larry C. and Keesha P. Keesha P. died in December, 1995, the result of a car explosion. (R. p. 54) The children were placed in Vance County DSS custody on July 31, 2001. They were transferred to Durham DSS custody on October 25, 2002. (R. p. 1200).
I.C. was born June 30, 1993. (T. II, p. 9, lines 19-20). Her mother died in December, 1995. (2nd T., lines 18-19). I.C. was too young to remember specific details of her mother’s death. (T. II, p. 10 lines 5-8). I.C. had to undergo therapy for post traumatic stress disorder. (2nd T., p. 13, lines 1-11). She suffered severe grief and loss issues from losing her mother. (2nd T., p. 14, lines 2-6). She allegedly suffered three traumas: physical abuse from her father; witnessing domestic violence; and witnessing her mother’s death. (2nd T., p. 17, lines 15-18). I.C.’s therapist had never met with Larry C. (T. II, p. 20, lines 23-25).  I.C.’s therapist felt that Larry C. should have no contact with I. C, until he had received treatment for substance abuse and domestic violence. (2nd T., p. 22, lines 21-25). Before I. C. could be placed with her father, according to her therapist, there would have to be 28-30 joint counseling sessions with father and daughter addressing the alleged abuse. (T. II, p. 25, lines 12-25, p. 26, lines 9-17) 

L.C. (II), born in 1995, suffered from post traumatic stress disorder. (T. II, p. 75, lines 12-16) This disorder was allegedly the result of the child witnessing his mother’s death and being physically abused by his father. (2nd T., p. 76, lines 22-24). The goal of therapy was threefold for L.C.(II):

1.  improve school performance;

2.   help L. C. (II) process the trauma of losing his mother; and

3.  help L. C. (II) process the trauma surrounding his father, specifically processing the absence of his father from his life and the alleged abuse perpetrated by his father. (2nd T. p. 77, lines 1-16)

L.C. (II) had been in therapy from December, 2001 until at least April 27, 2004. (T. II, p. 90, lines 19-20). A court order forbidding contact between all three children and their father had been in place, since at least October 9, 2002.  (R. p. 39). At the TPR hearing L.C.(II)’s therapy had not progressed to the point where he would be ready for a visit with his father. However, his therapist also testified that such a visit would be therapeutic eventually and would be necessary for his mental health recovery. (2nd T., p. 118-119). 


L.C. (I), born in 1993, suffered from oppositional defiant disorder and attention deficit/hyperactivity disorder. (3rd T., p. 8, lines 8-18). These disorders stemmed from the child’s lack of permanence and the grief and loss issues dealing with his mother’s death. (3rd T., p. 9, lines 17-25). L. C.(I)’s therapist testified that the child should have contact with his father initially in a therapeutic setting to help father and son work through  L.C.(I)’s behavioral issues. (3rd T., p. 14, lines 20-25, p. 15, lines 1-4). L.C.(I) refused to discuss with his therapist any trauma he had suffered. (3rd T., p. 10, lines 17-25).


Larry C.’s case plan with DSS required him to:

1.  participate in anger management treatment;

2.  receive a psychological evaluation and comply with the recommendations;

3.  pay child support;

4.  maintain employment;

5.  maintain stable housing;

6.  get a substance abuse assessment and follow the recommendations; and

7.  cooperate with DSS. (4th T., p. 11, lines 4-13)

Larry C. regularly attended  and completed a twelve week group anger management classes, beginning in February, 2004. (2nd T.I, p. 40, lines 3-6, 20-21, p. 52, lines 22-24). He was so successful, in fact, that he was asked to help teach the class. (2nd T., p. 134, lines 13-24). This was followed up with weekly individual therapy to address anger issues. Larry C. attended regularly and kept in good contact with his therapist and only missed appointments for legitimate reasons. (3rd T., p. 43, lines 3-18, p. 47, lines 13-15). Larry C.’s therapist testified that Larry C. needed about six additional months of therapy before  having visits with his children. (3rd T., p. 48, lines 6-10).

Larry C. completed parenting classes in Vance County before the case was transferred to Durham County. (4th T., p. 7, lines 17-22). Larry C. also successfully complied with the vocational rehabilitation program. (4th T., p. 8, lines 13-20). He maintained steady employment for the majority of the time DSS had the case in Durham County. (4th T. p. 18, lines 21-24). 

He completed a psychological assessment in October and November, 2003. (4th T. p. 129, lines 1-2). He was employed full time at Carochem from March, 2003 until May, 2004. He lost that job, because his employer felt he was missing too much work due to the frequent court dates in the ongoing DSS case. (5th T. p. 5, lines 2-15). He received unemployment compensation when he was discharged. (5th T. p. 5, lines 20-21)

Once a chronic crack cocaine abuser who used crack cocaine daily, Larry C. had abstained from substance abuse since June 24, 2002, at the time of the hearing. (5th T. p. 42, lines 5-9) He aggressively tackled his problem, completing a twenty eight week substance abuse treatment curriculum in four months and completing a six month residential program. (3rd  T., p. 128, lines 17-22 p. 132, lines 5-10). At the TPR hearing, he was attending NA and AA meetings religiously at least three times per week. (3rd T., p. 158, lines 1-10). He was also urine tested for cocaine two to three times per week. (3rd T., p. 141, lines 14-16)


Larry C.’s housing progressed from a homeless shelter to a residential substance abuse treatment facility to subsidized Section 8 housing (3rd T., p. 144, lines 9-16). He was in the residential drug treatment program though Urban Ministries for six months. (5th T. p. 7, lines 1-5) He lived at the Oxford House for two months. (5th T. p. 6, lines 17-21) He moved into Section 8 housing in June, 2003. (5th T. p. 6, lines 11-16) He attempted unsuccessfully to get a three bedroom apartment with separate rooms for his children. (3rd T., p. 135, lines 11-17).


Larry C. had two other children not in DSS custody. K. C., who is 15, lived with him and he paid child support for her, despite having custody. (5th T., p. 3, lines 12-15, p. 4, lines 20-24, p. 8, lines 18-24). He did not have custody of M. W., but paid child support and has custody of him every other weekend. (5th T., p. 4, lines 14-19).


Further facts will be developed as necessary in the Argument portion.


ARGUMENT
I.  The trial court committed prejudicial error when it found findings of fact #6, 7, 8, 9, 10, 11,12, 13, 14, 15, 16, and 17 when the evidence at hearing and the other findings of fact were insufficient to support these findings.

II.  The trial court committed prejudicial error when it terminated the parental rights of Larry C. when the court failed in its conclusions of law to find any grounds upon which to terminate the parental rights of Larry C.

III.  The trial court committed prejudicial error when it found conclusion of law number 4 when the evidence and other findings of fact were insufficient to support this conclusion
Assignments of Error One through Three Will Be Argued Simultaneously

In reviewing a trial court’s findings in an order terminating parental rights the appellate court must determine “Whether the findings of fact are supported by ‘clear and convincing evidence’….and (2) whether the legal conclusions are supported by the findings of fact.” In Re: Gleisner, 141 N.C.App. 475, 480 (2000). The findings of fact and conclusions of law in a termination order must do more than merely restate the statutory language. In re Locklear, 151 N.C.App. 573 (2002). They must be specific enough to allow meaningful appellate review. In re: Anderson, 151 N.C. App. 94, 97 (2002). In a termination of parental rights hearing, the rules of civil procedure apply, unless specifically overruled by statute. In re: Clark, 303 N.C. 592 (1981). Rule 52(c ) of the Rules of Civil Procedure states:

When findings of fact are made in actions tried by the court without jury, the question of the sufficiency of the evidence to support the findings may be raised on appeal whether or not the party raising the question has made in the trial court an objection to such findings.

Appellant may contest the findings of fact on appeal. There was insufficient evidence to support the court’s finding in the case at bar.


Rather than analyze each finding of fact individually, appellant will address the  erroneous findings generally. The findings of fact and conclusion of law overlap to a large extent and this is the most efficient way to explore the termination order’s shortcomings.


First, conclusion of law #4 states:


As to the respondent father, Larry C., the grounds upon which the petition for termination is filed are as follow:

a.  The father has abused the children and the children are abused children within the meaning of G.S. 7B-101 (1)

b.  The father has neglected the children and the children are neglected children within the meaning of G.S. 7B-101(15)

c.  The father has willfully left the child in foster care for more than twelve months without showing to the satisfaction of the Court that reasonable progress under the circumstances has been made in correcting those conditions which led to the removal of the children.

d.  The children have been placed in the custody of the Durham DSS and their father for continuous period of six months next preceding the filing of the petition, has willfully failed for such period to pay a reasonable portion of the cost of care for children although physically and financially able to do so. (R. p. 1202).

This conclusion of law does not state the trial court found grounds to terminate the parental rights for Larry C. 7B-1111 states that the court may terminate parental rights “upon a finding of one or more of the following” grounds. The trial court, however, only found that the grounds had been alleged, not proven. Conclusion of law #4 is fatally deficient.


However, if the Court of Appeals finds this conclusion is sufficient in stating that grounds were found, the trial court still erred by finding that grounds existed. Each ground shall be examined separately, with the erroneous findings of fact addressed with each ground.

Neglect
N.C.G.S. 7B-1111(a) allows:

The court may terminate the parental rights upon a finding…(that) the parent has…neglected the juvenile. The juvenile shall be deemed to be…neglected if the court finds the juvenile to be a …neglected juvenile within the meaning of G.S. 7B-101.

A neglected juvenile is defined as:

A juvenile who does not receive proper care, supervision, or discipline from the juvenile’s parent, guardian, custodian, or caretaker, or who has been abandoned; or who is not provided necessary medical care; or who is not provided necessary remedial care; or who lives in an environment injurious to the juvenile’s welfare; or who has been placed for care or adoption in violation of law. N.C.G.S. 7B-101 (15)

“Termination of parental rights for neglect may not be based solely on conditions which existed in the distant part, but no longer exist. In Re: Ballard, 311 N.C. 708,714 (1984). When a parent, as in Larry C’s case, does not have custody of a child:

the trial court must employ  a different kind of analysis to determine whether the evidence supports a finding of neglect. This is because requiring the petitioner in such circumstances to show that the child is currently neglected by the parent would make termination of parental rights impossible (citation omitted)The determinative factor must be the best interests of the child and the fitness of the parent to care for the child at the time of the termination proceeding. (citation omitted). Thus, the trial court must also consider evidence of changed conditions in light of the history of neglect by the parent and the probability of a repetition of neglect. In Re: Pierce, 146 N.C.App. 641,651 (2001). (Emphasis added)

The evidence in the instant case, however, fails to show that any neglect, if it happened in the first place, could reasonably happen again. Indeed, the trial court did not in conclusion of law number 4 even address the probability of future neglect.


In deducing the odds of future neglect the parent’s compliance with a case plan is relevant. In re: Shermer, 156 N.C. App. 281,288 (2003). Specifically, the parent’s efforts at improving the conditions that led to children being removed are germane in assessing the risk of future neglect. Smith v. Alleghany County DSS, 114 N.C. App. 727 (1994). Neglect at the time of the termination hearing cannot be found if there is evidence of changed circumstances from the time of the original neglect.  Bost v. Van Norwick, 117 N.C.App. 1 (1984). 


Larry C. successfully and completely complied with the case plan. Larry C.’s case plan with DSS required him to:

1.  participate in anger management treatment;

2.  receive a psychological evaluation and comply with the recommendations;

3.  pay child support;

4.  maintain employment;

5.  maintain stable housing;

6.  get a substance abuse assessment and follow the recommendations; and

7.  cooperate with DSS. (4th T., p. 11, lines 4-13)

Larry C. was so successful, in fact, that the trial judge noted in finding of fact #11 “Mr. C. has made…good progress towards correcting the conditions that led to the removal of the children”. (R. p. 1202).

Larry C. regularly attended  and completed a twelve week group anger management classes, beginning in February, 2004. (2nd T.I, p. 40, lines 3-6, 20-21, p. 52, lines 22-24). He was so successful, in fact, that he was asked to help teach the class. (2nd T., p. 134, lines 13-24). This was followed up with weekly individual therapy to address anger issues. Larry C. attended regularly and kept in good contact with his therapist and only missed appointments for legitimate reasons. (3rd T., p. 43, lines 3-18, p. 47, lines 13-15). Larry C.’s therapist testified that Larry C. needed about six additional months of therapy before visits with his children could be a possibility. (3rd T., p. 48, lines 6-10).

Larry C. completed parenting classes in Vance County before the case was transferred to Durham County. (4th T., p. 7, lines 17-22). Larry C. also successfully complied with the vocational rehabilitation program. (4th T., p. 8, lines 13-20). He maintained steady employment for the majority of the time DSS had the case in Durham County. (4th T. p. 18, lines 21-24). 

He completed a psychological assessment in October and November, 2003. (4th T. p. 129, lines 1-2). He was employed full time at Carochem from March, 2003 until May, 2004. He lost that job, because his employer felt he was missing too much work due to the frequent court dates in the ongoing DSS case. (5th T. p. 5, lines 2-15). His employer was willing to rehire him at the conclusion of the court case. Appellant received unemployment compensation when he was discharged. (5th T. p. 5, lines 20-21)

Once a chronic crack cocaine abuser who used crack cocaine daily, Larry C. had abstained from substance abuse since June 24, 2002, at the time of the hearing. (5th T. p. 42, lines 5-9) He aggressively tackled his problem, completing a twenty eight week substance abuse treatment curriculum in four months and completing a six month residential program. (3rd  T., p. 128, lines 17-22 p. 132, lines 5-10). At the time of the TPR hearing, he was attending NA and AA meetings religiously, at least three times per week. (3rd T., p. 158, lines 1-10). He was also urine tested for cocaine two to three times per week and consistently had negative drug screens. (3rd T., p. 141, lines 14-16)


Larry C.’s housing progressed from a homeless shelter to a residential substance abuse treatment facility to subsidized Section 8 housing (3rd T., p. 144, lines 9-16). He was in the residential drug treatment program though Urban Ministries for six months. (5th T. p. 7, lines 1-5) He lived at the Oxford House for two months. (5th T. p. 6, lines 17-21) He moved into Section 8 housing in June, 2003. (5th T. p. 6, lines 11-16) He attempted unsuccessfully to get a three bedroom apartment with separate rooms for his children. (3rd T., p. 135, lines 11-17).

A parent’s progress with other children not in custody is also relevant. In re: Johnston, 151 N.C.App.  728 (2002). Larry C. had two other children not in DSS custody. K. C., who is 15, lived with him and he paid child support for her, despite having custody. (5th T., p. 3, lines 12-15, p. 4, lines 20-24, p. 8, lines 18-24). He did not have custody of M. W., but paid child support and has custody of him every other weekend. (5th T., p. 4, lines 14-19).


A parent’s unique circumstances must be considered in assessing neglect. A parent who is not served with notice of court hearings may not be held to the same standard as the parent with notice. In re: Mills, 152 N.C.App. 1 (2002). An incarcerated parent cannot be held to the same standards as an uncorrected parent. In re: Graham, 63 N.C.App. 146 (1983). A minor parent may not be held to the same standard as an adult parent. In re: Matherly, 149 N.C.App. 453, 454-455 (2002). Regarding mental infirmity, in one case, the Court of Appeals noted:

We are not insensitive to respondent’s contentions that her inability to improve her situation stems from her mental disability, her poverty, and other personal problems. In re: Bishop, 92 N.C. App. 662,669 (1989).

A rule can be garnered from these appellate cases that a trial court must, to some degree, take a parent’s particular situation into account in determining whether grounds exist to terminate.


Consider also In re: Young, 346 N.C. 244,252 (1997).  There a parent was not held responsible by the North Carolina Supreme Court for not visiting her child when the child’s caretakers denied her visitation. As in Young appellant had no control over visitation or reunification. All that was squarely in the power of the children’s therapists. The trial court placed a great deal of emphasis on the progress of Larry C.’s children in therapy. Indeed Finding of Fact #15 states in relevant part:

Mr. C.’s therapist has to consult with the children’s therapists to ensure that Mr. C. has progressed to a stage where he can appropriately do those things, and that the children are at a stage where they can safely process the information and experience. (R. p. 1202)

This was out of appellant’s control. What was within his control, following a case plan, appellant swiftly completed. Given that appellant demonstrated consistent diligence in correcting the conditions that led to his children’s placement in foster care, the trial court erred that neglect could happen again.

Abuse


The evidence of abuse was also lacking. The trial court must find “abuse or the probability of its repetition-exist at the time of the termination proceedings.” In re: Reber, 75 N.C.App. 467,470 (1985). First, the court order does not address the probability of future abuse and is therefore fatally deficient. 


Second, Appellant complied with the case plan which is relevant to the issue of future abuse.
 Reber at 470,471. Visitation and reunification with his children were deferred at the request of the children’s’ therapists. Contact with his children was completely beyond his control, once he had complied with the case plan. There was not a probability of future abuse. The trial court erred.

Willfully leaving the Child in Foster Care

N.C.G.S. 7B-1111(a)(2) provides that parental rights may be terminated if:

The parent has willfully left the juvenile in foster care or placement outside the home for more than 12 months without showing to the satisfaction of the court that reasonable progress under the circumstances has been made within twelve months in correcting those conditions which led to the removal of the juvenile.

In determining if “reasonable progress” have been made the trial court must consider a parent’s particular situation. In re: Harris, 87 N.C.App. 179 (1987). For example, in Harris it was error for the court to find that an incarcerated parent had not made reasonable efforts when the trial court did not consider how the incarceration hindered the parent’s efforts.


A key factor to consider in evaluating whether a parent has made reasonable efforts under the circumstances is the parent’s cooperation with the Department of Social Services. In In Re: Nesbitt, 147 N.C.App. 349 (2001), for instance, the Court of Appeals refused to uphold the trial court’s finding that reasonable efforts had not been made when a  parent “was cooperative with the social workers (and) completed all” requirements.


Appellant made reasonable progress in correcting the conditions that led to the children’s removable.
 The children’s lack of progress in therapy hampered reunification and visitation. That was beyond his control.


In re: Fletcher, 148 N.C.App. 228 (2002) is helpful. There the Court of Appeals held that a father had not willfully left his child in foster care when the mother’s conduct was primarily the reason for his child being in DSS custody. Although the father failed to develop a plan to parent his children independently of mother (whose rights had been terminated) the Court of Appeals ruled:

Mr. Fletcher faced a difficult decision of choosing between living with his wife or his child. Specifically, the records fails to show clear and convincing evidence that Mr. Fletcher was unable or unwilling to protect his child from Ms. Fletcher. The record also does not reflect whether Mr. Fletcher made the decision to remain with his wife rather than preserve his parental rights. In short the record does not contain sufficient evidence from which we can discern that Mr. Fletcher’s conduct ‘manifested a willful determination  to forego all parental duties and relinquish all parental claims to the child. Fletcher at 237,238

Fletcher’s father did demonstrate a willing failure to comply, because to a large degree, his child’s fate was outside his control. He could not control his wife’s progress. The Court of Appeals held he could not be held accountable for his wife’s shortcomings. Larry C., likewise, could not control the progress of his children in therapy. The trial court erred by finding he had willfully left his children in foster care.
Failure to Pay Child Support


N.C.G.S. 7B-1111(a)(3) allows in relevant part:

The court may terminate the parental rights upon a finding of……..The juvenile has been placed in the custody of a county department of social services…, and the parent, for a continuous period of six months next preceding the filing of the petition, has willfully failed for such period to pay a reasonable portion of the cost of care for the juvenile although physically and financially able to do so.

There were insufficient facts and evidence to meet this standard. Finding of fact #12, the only finding addressing child support, does not state the costs of care of the children. Without that specific finding the trial court could not have found failure to pay child support as a ground. In re: Phifer, 67 N.C.App. 16,27 (1984)

Conclusion to Assignments of Error 1-3

The findings of fact and conclusions of law ere not supported by clear, cogent, and convincing evidence. In fact, findings of fact #6, 7,8 and 14 were based entirely on incompetent hearsay.
 The trial court erred.

IV.  The trial court abused its discretion by terminating the parental rights of larry C.

(Assignment of Error #4)

If the trial court has found at least one statutory ground which authorizes termination of parental rights the court must then conclude if it is in the child’s best interest to have the parental rights terminated. N.C.G.S. 7B-1110. In re: Blackburn, 142 N.C. App. 607,610 (2001). The findings during the best interest phase will be considered erroneous and overturned only for an abuse of discretion. Bost v. Van Northwick, 117 N.C.App. 1 (1994).

The trial court abused its discretion. In the termination order the court states after terminating Larry C.’s parental rights:

DSS shall work with the therapists of the children and Mr. C. and for all the therapists to consult with each other and if the therapists jointly agree that it is appropriate for visits to occur, visitation during therapy shall occur. (R. p. 1204)

Each of the children’s therapists testified that continued contact with their father was necessary for successful therapy. Indeed Finding of Fact #15 states in relevant part:

All of the children’s therapists think that it would be in the children’s best interests and assist in their therapy to have family sessions with Mr. C. that involve some clarification, and apology and emotional reconciliation. (R. p. 1202)

The trial court did not adequately consider the ongoing therapeutic need of the children to have continued contact with their father. Terminating Larry C.’s parental rights was not in their best interest. The trial court abused its discretion.

V.  The trial court committed prejudicial error when it allowed Elizabeth Fortune, Petitioner’s witness, to be questioned at hearing without Larry C.’s trial counsel being present. 

VI.  The trial court committed prejudicial error when it refused to allow Larry C.’s trial counsel to fully cross-examine Elizabeth Fortune, petitioner’s witness.
Assignments of Error Five and Six Will Be Argued at Once

Elizabeth Fortune, the therapist for L. C. (II), Larry C’s son, testified at length for petitioner and was also questioned by the guardian ad litem. (2nd T. p. 73-111) When trial counsel for Larry C. began to question her on cross examination the following exchange took place:

Q: I have a few questions for you, and some are to bring me up to speed from the beginning of your testimony. What’s your full name?

A: Elizabeth Fortune.

Q: And what is your relation to L.(II)?

A: I’m his case manager and individual therapist.

Q: And what is your background and qualifications as—

THE COURT: You were not here when this went over, so you missed it. So just go on with your cross-examination. You’ve got her name and that’s all you need. We started on time, you were not here. So skip over that and let’s just go to testimony. (2nd T. p. 111, lines 5-16)

Trial counsel then continued with the limited cross-examination.


Appellant’s right to a fair hearing was violated in two ways. First, appellant was denied counsel during part of the termination of parental rights hearing. Second, appellant was denied the right to cross examine a key witness for petitioner on a relevant topic.


A parent is guaranteed the

right to counsel in all proceedings dedicated to the termination of parental rights…The right to counsel…includes the right to effective assistance of counsel. In re: Oghenekevebe, 123 N.C.App. 434, 436 (1996)

The right to effective assistance of counsel would be an empty one if the court could proceed without the presence of a parent’s attorney. It is unclear from the record how long trial counsel was absent during the direct examination of Elizabeth Fortune. It is clear, however, that trial counsel was asking questions on cross-examination to fill in gaps in the testimony of Elizabeth Fortune. Trial counsel candidly told the witness she was asking questions “to bring me up to speed from the beginning of your testimony”. The trial court acknowledged that trial counsel wasn’t present, but arbitrarily and unjustly asserted she had somehow waived the right to be present during direct examination or to even ask questions about the testimony she had missed.


State v. Colbert. 311 N.C. 283 (1984) is directly on point. Although, it deals with the right to counsel in a criminal proceeding, the same logic applies equally to a termination of parental rights case. In Colbert trial counsel was late arriving to court and missed the first fifteen minutes of jury selection. The defendant did not object or complain. The North Carolina Supreme Court noted:

The right to counsel is one of the most closely guarded of all trial rights. Waiver of counsel may not be presumed from a silent record. Defendant’s right to counsel extends to the entire trial. This is especially true at critical stages of the proceedings. Id. At 285.

The North Carolina Supreme Court granted the defendant a new trial, holding:

that some constitutional rights are so basic to a fair trial that their infraction can never be treated as harmless error…..Without the aid of counsel, the right to jury voir dire becomes an empty and meaningless phrase. Id. At 286.

Appellant’s right to counsel was violated the same as the defendant in Colbert. Larry C.’s counsel was absent during a “critical stage of the proceedings”.

There is nothing in the termination of parental rights statutes which suggests that a parent may proceed even temporarily without counsel at any stage. N.C.G.S. 7B-1101 provides that parents have the right to counsel. N.C.G.S. 7B-1109 provides that at the termination of parental rights adjudication hearing:

The court shall inquire whether the juvenile’s parents are present at the hearing and, if so, whether they are represented by counsel. If the parents are not represented by counsel, the court shall inquire whether the parents desire counsel but are indigent. In the event that the parents desire counsel but are indigent…counsel shall be appointed…The court shall grant the parents such an extension of time as is reasonable to permit their appointed counsel to prepare their defense….In the event that the parents do not desire counsel and are present at the hearing, the court shall examine each parent and make findings of fact sufficient to show that the waivers were knowing and voluntary. N.C.G.S. 7B-1109(b)

This provision shows the great importance placed on effective representation for parents by the legislature. If parents are present at a TPR hearing, the hearing cannot proceed without their rights to counsel being protected in a meaningful way. The adjudication hearing cannot begin until the parents are either represented by counsel or the parents have voluntarily and knowingly waived their rights to court appointed counsel. Furthermore, court appointed counsel must be given an opportunity to represent a parent effectively. The trial court must continue the adjudication hearing absolutely if the attorney was just appointed that day. No such deference to the right of Larry C. to court appointed counsel was shown. The hearing was allowed to proceed. Larry C.’s trial counsel was not allowed to represent him. This was wrong and a gross violation of Larry C.’s rights.

Appellant’s right to cross examine a witness was also prejudicially curtailed. “A witness may be cross-examined on any matter relevant to any issue in the case.” N.C.G.S. 8C, Rule 611(b). On cross-examination a party may ask questions about any matter, relevant to the case, not just matters discussed on direct. Smith v. Atlanta and Charlotte Air Line Railway Co., 147 N.C. 603,607 (1908). “On cross examination much latitude is given counsel in testing for consistency and plausibility matters related to a witness on direct examination”. Maddox v. Brown, 233 N.C. 519,524 (1951). North Carolina’s Supreme Court has held:

Our courts have traditionally been liberal in allowing extensive questioning during cross examination of witnesses……One of the primary purposes of allowing cross examination in this manner is to elicit further details of the story related on direct, in the hope of presenting a complete picture less unfavorable to the cross-examiner’s case. State v. Burgin,313 NC 404,406,407 (1985)

 Elizabeth Fortune was being proffered as an expert in psychology. Her opinion as to whether therapy had progressed to a point where visitation between father and son was viable was given great deference by the court. Her credentials were certainly relevant and a legitimate topic for cross examination. The trial court erred by not allowing Larry C.’s trial counsel to ask her questions about her background.

VII.  The trial court erred when it allowed petitioner to introduce petitioner’s exhibits 1 and 2 into evidence over Larry C.’s trial counsel’s objections when such records were inadmissible hearsay.
(Assignment of Error #7)
On the second day of hearing after the testimony of Elizabeth Fortune, child psychologist, the following

exchange took place:

MS MOORE: Your Honor, there is a copy of L. C.(II)’s record and I. C.’s record that I have left with the clerk. I would like to introduce those into evidence. This is what the testimony was based on. Do you have any objection to these things?

MS BRANTLEY: I do, I do have objections to it being introduced in its entirety because everything in there was not brought out in the testimony.

MS MOORE: Right.

MS. SOTOLONGO: But you’re introducing this as a record, right?

MS MOORE:  I’m introducing it as the record.

MS. BRANTLEY: The whole thing?

MS. SOTOLONGO:  Right.

MS. BRANTLEY: I object to the entirety of it.

MS. SOTOLONGO: Your Honor, I don’t believe that we have to—if we’re introducing it as the record and it has the affidavit of the custodian of the medical records., it doesn’t have to conform to the testimony. It is the actual record and it is certainly admissible under the hearsay rules. I believe it’s self authenticating.

MS. BRANTLEY: I would—if it had been introduced at the therapists—during their testimony, I wouldn’t have—you know, it would have been a different story. But now she’s asking for everything in her stack in its entirety to be introduced. Some of that information may have not been even mentioned during the testimony.

THE COURT: I think she’s introducing them under the business record exception.

MS. SOTOLONGO: Exactly.

THE COURT: So I’m going to admit it. (2nd T.. p. 128, line 21 to p. 130, line 1).

Two records were introduced. The first were I. C.’s detailed records from December 10, 2001 until April 13, 2004. (R. p. 140-274). The second group were L. C. (II)’s detailed records from roughly January 2, 2002 until April 8, 2004. (R. p. 275-694). A pragmatic use of space prevents a detailed analysis of all of the records, but suffice it to say that the records contained numerous reports from multiple days that detailed many statements from many people, but mainly from the two juveniles.


The records were hearsay. No foundation was laid for their admission. A document may be admitted under Rule 803(6), the business records exception to the hearsay rule, if the proponent shows:

1)  it is a record of acts, events or conditions;

2)  it is made at or near the time of the act, event, condition;

3)  it is made by a person with knowledge;

4)  it is kept in the regular course of business

5)  it is the regular practice of that business to make such a report and

6)  it is shown by the testimony of the custodian or other qualified witness. Sterling v. Gil Soucy Trucking, 146 N.C.App. 173,177,178 (2001)

None of the six prerequisites were shown. The documents were inadmissible.

Even if the documents were somehow admissible under the business records exceptions, the statements of the minor children within the documents was still hearsay. While most of the juveniles’ statements were made, it is claimed, for medical diagnosis, the statements were not shown to have fallen under  an exception to the hearsay rule:

Our courts have held that statements of a victim to a social worker, even if ultimately used for the purpose of medical diagnosis, are inadmissible hearsay if the record fails to show that the victim had a treatment motive, or that there was some other indicia of reliability and truthfulness in the manner of obtaining the statement. In re: T.C.S., 148 N.C.App. 297,303 (2002)

No foundation was laid to show that any of the juvenile’s statements made in the lengthy exhibits were for medical diagnosis. Indeed, the proponent of admission of the two cumbersome documents did not even give a bare bones description of their contents. Without any foundation by the proponent, the trial court was in no position to evaluate the documents. The trial court erred by admitting the documents. 

VIII.  Larry C.’s trial counsel ineffectively represented Larry C. when she failed to object numerous times during the testimony of multiple witnesses for petitioner, when those witnesses were allowed to testify as to inadmissible hearsay.
IX.  Larry C.’s trial counsel ineffectively represented Larry C. when she failed to object to the introduction of petitioner’s exhibits 3, 4, 6, 7, 8, 12 and 13 when such documents were inadmissible hearsay.
Assignments of Error Eight and Nine Will Be Argued Simultaneously

A parent in a termination of parental rights proceeding has the right to effective assistance of counsel.  Oghenekevebe at 436. The representation of trial counsel fell far below this standard. Larry C.’s trial counsel let hearsay statements slip into evidence repeatedly.
First:
Hearsay is a statement, other than one made by the declarant while testifying at the trial or hearing, offered in evidence to prove the truth of the matter asserted. If a statement is offered for some purpose other than proving the truth of the matter asserted, it is not inadmissible hearsay. Sterling at 177.
Consider, first of all the hearsay statements admitted during testimony.
Gael McCarthy, , a child and family therapist for I. C. and a witness for petitioner, testified at length as to statements made by others. (2nd T., p. 6, lines 12-13). Examples of these statements include:

1.  I.C. made statements allegedly about her father beating her and aggravating her injury with Epsom salts. (2nd T., p. 10. Lines 18-25;

2.  An unnamed doctor made statements about I.C.’s medical condition after an alleged beating. (2nd T., p. 11, lines 2-7); and

3.  I.C. made statements about alleged domestic violence between Larry C. and his partner at an unspecified time and place. (2nd T., p. 11, lines 11-23). (2nd T., p. 21, lines 12-25).

Elizabeth Fortune, L. C. (II)’s case worker and a witness for petitioner testified as to much hearsay, including:

1.  Unidentified doctors reported that the child had disclosed being physically abused by his father. (3rd T., p. 76, lines 23-24)

2.  reports  made by L.C. (II) to Ms. Fortune about alleged physical abuse perpetrated on him by his father, Larry C. (2nd T., P. 78, lines 3-9)

3.  reports made by L.C.(II) to unidentified therapists about alleged domestic violence between Larry C. and L.C. (II)’s mother. (2nd T., p. 78, lines 16-19)

4.  reports made by L.C. (II) to unidentified persons about alleged domestic violence between Larry C. and Carmen, his girlfriend. (2nd T., p. 78, lines 23-25)

5.  reports made by L.C. (II) about alleged violence by Larry C. towards I. C. and L. C. (I). (2nd T.), p. 88, lines 12-16).

6.  vague reports from numerous people about alleged violence from Larry C. upon his three children. (2nd T., p.  90, lines 1-10). 

No foundation was laid for any of these statements. No objection was made.

More hearsay was put before the court through the following documents which were admitted into evidence from petitioner without objection:

1.  Petitioner’s exhibit #3, DSS records for L.C. (I). (R. p. 685-788)

2.  Petitioner’s Exhibit #4, DSS Records for L.C.(I) (R. p. 789-893).

3.  Petitioner’s Exhibit #6, Center for Child and Family Health Medical Records (R. p. 904-936)

4.  Petitioner’s Exhibit #7, L.C. (I) Medical Records for Durham Regional Hospital (R. p. 937-965)

5.  Petitioner’s Exhibit #8, Psychological Evaluation for L.C. (I) (R. p. 955-969

6.  Petitioner’s Exhibit #12, I.C.’s Records from Center for Child and Family Health (R. p. 1121-1141)

7.  Petitioner’s Exhibit #13, L.C. (II)’s Records from Center for Child and Family Health (R. p. 1142-1195) (4th T. p. 76-81)

Since those documents total almost three hundred pages, the dictates of space limitations prevent a detailed analysis of all of these documents. Suffice it to say that they contain numerous hearsay statements from all three children. The trial court summed up the documents as “various medical records and reports from the parties and the children.” (4th T. p. 80, lines 11-12)


In a bench trial it is presumed that the court considered only competent evidence. However, if only incompetent evidence, can support a finding of fact, the court must have relied upon it and that is error. Gunther v. Blue Cross/Blue Shield, 58 N.C.App. 344 (1982). The children did not testify at the hearing. The trial court relied upon the hearsay statements from the children. Findings of fact #6, 7, 8, and 14 all rely exclusively on hearsay statements from the children. (R. p. 1200-1202). No foundation was laid for the introduction of any of the documents under the business records exception to the hearsay rule. Sterling at 177, 178. No foundation was laid for either the  therapists’ testimony or the documents to show that the children’s statements were made for purposes of medical diagnosis. State v. Waddell, 351 N.C. 413, 417 (2000).


Trial counsel had a duty to object. The failure to object allowed highly prejudicial incompetent evidence to come before the court. Without the hearsay statements, the trial court could not have made findings of fact about the alleged harm suffered by the children at the hands of their father. Larry C. was not effectively represented by court appointed counsel.
 

CONCLUSION


 Based on the trial court’s errors the trial court’s decision to terminate the parental rights of Larry C. should be vacated and the case should be remanded back to the trial level with instructions to dismiss the motions to terminate parental rights. If a new hearing is ordered, the trial court should be instructed to appoint new trial counsel for Larry C.
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