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QUESTIONS PRESENTED

I.  DID THE TRIAL COURT COMMIT REVERSIBLE ERROR IN PLACING TEMPORARY CUSTODY OF THE JUVENILES WITH THE FATHER DUE TO THE COURT LACKING THE AUTHORITY AND JURISDICTION TO SO SAME WITHOUT PROPER NOTICE TO THE PARTIES AND WITHOUT A JUVENILE ABUSE/NEGLECT/DEPENDENCY PETITION BEING FILED?

II. DID THE COURT ABUSE ITS DISCRETION FINDING JULIA BRANNON, PH.D., TO BE AN EXPERT IN PSYCHOLOGY AND MENTAL DISORDERS DUE TO LACK OF EVIDENTIARY FOUNDATION? 

III. DID THE TRIAL COURT ABUSE ITS DISCRETION IN CONCLUDING AS A  MATTER OF LAW THAT THE REPORTS RECEIVED BY RCDSS, IF TRUE, WOULD CONSTITUTE NEGLECT OF THE JUVENILE K.C.G. DUE TO INSUFFICIENCY OF THE EVIDENCE?


STATEMENT OF THE CASE
On 13 February 2004 Rockingham County Department of Social Services (RCDSS) filed a Juvenile Petition alleging Obstruction of or Interference with Juvenile Investigation, and the court issued an Ex-Parte Order to Cease Obstruction of or Interference with Juvenile Investigation.  On 25 February 2004 the court heard the return on the ex-parte order and continued the order in effect.  On 26 February 2004 Respondent Mother filed written notice of appeal, filed a Motion to Stay Pending Appeal, and filed a Motion to Seal Results of the children’s medical examinations.  On 26 February 2004 the court awarded the Respondent Father temporary sole custody of the minor children and ordered Respondent Mother not to interfere with the Respondent Father’s custodial rights. On 26 February 2004 the court denied Respondent Mother’s Motion to Stay except as to the Respondent Mother, denied Respondent Mother’s motion to seal the results of the children’s Child Medical Examination, and ordered that Respondent Mother should not interfere with the ongoing investigation.  Respondent Mother filed written notice of appeal on 5 March 2004.

The appellate entries was filed on 22 March 2004; the appointment of appellate counsel was made on 29 March 2004; a motion to extend time to produce transcript and order was filed on 21 May 2004; and the transcript was delivered to parties on 26 May 2004.  The proposed record was served on opposing counsel on 4 June 2004.  The record on appeal was filed and docketed on 8 July 2004, and the printed record was mailed from the Clerk’s office on 16 July 2004.

STATEMENT OF GROUNDS FOR APPELLATE REVIEW
This Court has jurisdiction over this appeal by virtue of N.C. Gen. Stat. § 7B-1001 (2004) and N.C. Gen. Stat. § 7B-1002 (2004).  A timely notice of appeal was filed on 26 February 2004 and again on 5 March 2004 (R pp. 19-20 and 29-30).  This appeal is from a final order.  

STATEMENT OF THE FACTS
On 13 February 2004 RCDSS (Petitioner) filed a petition alleging Respondent Mother refused to allow Petitioner to arrange for medical and psychological evaluations for KCG (R p. 2).  The Petitioner alleged they had been working with the family since 16 October 2003, but the Respondent Mother and Respondent Father had since separated.  The Respondent Mother maintained custody, and she had become uncooperative and erratic (R pp. 2-4).  Petitioner alleged Respondent Mother may have Munchausen’s Syndrome by Proxy, thus was asserting illness in the minor children (R p. 4).  On 13 February 2004 the court ordered Petitioner to arrange for an evaluation of the children and to provide transportation for the children (R p. 5).  Respondent Mother was served on 19 February 2004 (R p. 7) with the notice of hearing for 23 February 2004 (R p. 6). On 23 February 2004 the court appointed counsel for Respondent Mother (R p. 12).  The court heard the matter on 25 February 2004 taking oral testimony.

Petitioner called Dr. Julia Brannon, Ph.D., who is a psychologist with a Ph.D. in counseling psychology from Duke University and a Master’s from Wake Forest in Education (T p. 6).  Dr. Brannon counsels families and children and has been working in that field since 1988 (T p. 6).  On 13 October 2003, Respondent Mother brought KCG to Dr. Brannon for treatment of school phobia, social phobia, phobia disorder, panic disorder, and possible seizures due to school anxiety (T p. 7).  

Dr. Brannon first interviewed Respondent Mother who indicated KCG needed to be removed from school when KCG became anxious or had an anxiety attack (T p. 8).  When questioned about why she felt KCG had these conditions, Respondent Mother, who had no formal medical or therapy training, indicated that KCG had anoxia at birth and lack of oxygen because the umbilical cord may have been wrapped around her neck and that a kindergarten teacher had forced KCG to sit in a chair and had become abrupt with KCG (T pp. 9-10).  Respondent Mother wanted Dr. Brannon to evaluate KCG to back-up Respondent Mother’s desire to take KCG out of school when necessary (T p. 8).  Respondent Mother brought a treatment plan with her to Dr. Brannon’s office and literature she had read concerning the medications (T pp. 8 and 23).  Respondent Mother stated she had been to see Dr. King, a psychiatrist, to have KCG prescribed Benzodiazipines and Valium, and was very upset that Dr. King did not prescribe KCG these medications (T pp. 8-9). KCG was, however, on Zoloft prescribed by Dr. King (T p. 22).  Respondent Mother knew Dr. Brannon could not prescribe medication but wanted her to refer KCG to a doctor who could prescribe these medications(T p. 9).

Dr. Brannon told Respondent Mother that children were not usually treated with that type of medication and that it was a very serious issue (T pp. 16-17), however, Benzodiazepines are effective ways of treating anxiety disorders in adults (T p. 23).  Respondent Mother did not agree with Dr. Brannon, which Dr. Brannon found unusual for a parent to want a child to take a more sedating type of medication, a more serious, potentially addictive type of medication (T p. 17).  Dr. Brannon deferred to Dr. King’s advice, and Respondent Mother did not agree with Dr. Brannon and continued to argue that she thought that was the optimal type of treatment for anxiety because she had read that or she herself had been involved in that type of treatment (T p. 17).  Respondent Mother continued to say she would look for a doctor who would provide that type of treatment (T p. 18).    

Dr. Brannon next met with KCG who came into Dr. Brannon’s office without apparent hesitation.  She was an open and spontaneous child who told Dr. Brannon her mother had told her  did not have to go to school because the doctor said so (T pp. 11-12).  KCG stated she liked school, and sometimes did get a little bit anxious, but in general enjoyed going to school (T p. 12).  Dr. Brannon did not find any evidence of school or social phobia or panic disorder (T p. 12), and Respondent Mother objected to Dr. Brannon’s testimony (T pp. 12-13).

Dr. Brannon met with Respondent Mother and KCG on 23 October 2003 and again on 20 November 2003 (T p. 14).  On 23 October 2003 Respondent Mother told Dr. Brannon she had a problem with the school giving KCG a book to read to try to encourage KCG to go to school.  On 20 November 2003 Respondent Mother told Dr. Brannon she was upset because the school had reported her to DSS and that the school was interfering with her approach to KCG’s treatment (T p. 15).  Dr. Brannon told Respondent Mother that she was mishandling the school situation and that the situation was a parent/child relational problem (T p. 16).  Dr. Brannon did not agree with Respondent Mother keeping KCG out of school when KCG became anxious or with Respondent Mother setting up her own plan of treatment because it would not be helpful (T p. 16).  Because she did not want to meet with Dr. Brannon any further, Respondent Mother left (T p. 15).

Dr. Brannon further testified that parent/child relational problem is a situation in which the symptoms and the interactions between the parent and the child are causing or contributing to the problem that the child is having (T p. 18).  Dr. Brannon in observing the mother, the relational pattern, and the history as presented by the mother, stated the problem was indicative of Munchausen by Proxy disorder, which is an interactional or relational pattern in which a caretaker of a child may manufacture or exaggerate either physical or emotional symptoms for the purpose of obtaining either attention, sympathy or being in a somewhat perverse relationship with authority figures (T p. 19).  Currently, this disorder is not accepted by the DSM IV, the diagnostical statistical manual of mental disorders used by professionals for diagnosing mental disorders (T p. 20). 

Social Worker Beretta Clayton testified as the child protective services investigator (T p. 26).  Ms. Clayton received a referral alleging KCG was neglect based on the following:  Respondent Mother had diagnosed KCG with school phobia, anxiety disorders, and possible seizures; she indicated that KCG was able to leave school whenever KCG wanted; she was upset that the school would not place the child in a 504 Plan; and Respondent Mother had gone to several doctors trying to get KCG on Valium (T p. 26).  If the report were true, Respondent Mother’s actions would constitute neglect under DSS’s criteria (T p. 27).  

Ms. Clayton first met with JG, KCG’s older sibling, and then KCG at school who was accompanied by her mother (T p. 27).  Respondent Mother first stated Ms. Clayton had no right to question the children and wanted copies of the report.  She then agreed to answer questions indicating KCG had been to see Dr. King and that she did not diagnose the phobias, anxieties or seizures (T p. 28).  She had asked Dr. King and Dr. Dawson, the children’s pediatrician, for Valium, but both refused to prescribe the medication (T p. 28).  KCG did not appear afraid or withdrawn from Ms. Clayton and indicated that she liked school (T p. 29).  Respondent Mother asked if Ms. Clayton 

could speak with the children without interfering with the children at school (T p. 42).  

Ms. Clayton later spoke with Respondent Father who was aware of the mother’s actions (T pp. 29-30), and he felt that KCG was not sick (T p. 30).  The parents had been separated since the last week in January 2004, and the children were living with Respondent Mother (T pp. 35 and 48).  Ms. Clayton contacted the doctors who have had contact with KCG and JG.  Ms. Clayton had concerns about Munchausen by Proxy (T p. 31).  

In December 2003, Ms. Clayton advised the parents she would be making appointments to get evaluations to determine if a diagnoses of Munchausen by Proxy was correct (T pp. 32-33 and 44).  Respondent Mother did not want her children to be tested because the evaluations would be biased (T p. 33).  Respondent Father signed the consents (T p. 33).  Later, Respondent Mother stated that she was not attending the appointment and that her husband had signed the consent under duress (T p. 33).  

Respondent Father was willing to transport KCG to the appointment on 12 February 2004, but Respondent Mother would not allow him to take KCG (T p. 34).  Respondent Mother later expressed that Ms. Clayton could not speak to the children until her attorney was present (T pp. 36 and 42).  Respondent Father stated he was not allowed to see the children unless it was in a public place because the mother would allege domestic violence (T p. 37).  Respondent Mother was now home schooling KCG (T pp. 45-46).  

RCDSS asked for a Child Medical Examination on KCG (T p. 38).  RCDSS made an appointment was made with Dr. Sara Sinal for 27 February 2004 because Dr. Sinal had experience with Munchausen by Proxy (T p. 39).       

Respondent Father testified the parties were separated and had conflicts (T p. 48).  He had concerns about KCG’s problems with her stomach and grinding her teeth (T p. 49).  When KCG started school there was an adjustment period called “gradual exposure” where KCG had a staggered schedule to introduce her to the other children (T pp. 50 and 54).  He understood that KCG had a panic attack during the first week or two of school (T p. 52). He indicated he would cooperate with DSS and the CME (T pp. 49 and 53).

Respondent Mother testified she met Ms. Clayton at school when JG ran to her about to cry (T pp. 54-55).  In the principal’s office, Respondent Mother heard the allegations, felt as if she was guilty of something she had not done, did not like Ms. Clayton’s attitude, and did not think Ms. Clayton should have taken JG out of class without being notified (T p. 55).  She later apologized after Ms. Clayton changed her attitude and offered to give Ms. Clayton whatever she needed (T p. 55).  Respondent Mother had complaints she had filed about the school to give Ms. Clayton, too (T p. 55).  Ms. Clayton visited the house two times, and both times Respondent Mother let her in.  KCG was there.  After the first visit, Ms. Clayton told Respondent Mother she had completed her investigation, would do her summary, and said, “Whatever is going on with you and school, that’s between you and the school” (T pp 56, lines 14-15).   She then received a phone call from Ms. Clayton saying an evaluation had to be completed on KCG (T p. 56), but she was not comfortable about the examination and wanted to talk to her husband (T p. 57).  At that point, she asked Ms. Clayton to speak to KCG at the house and not to take JG out of class due to harassment issues that were pending at school with the school staff and students (T p. 58).

Respondent Mother stated school harassment had been going on since JG was in Kindergarten, and JG was now in fifth grade (T pp. 68-69).  Respondent Mother had also filed for a Section 504 to develop accommodations for KCG so that she could get into the school environment without being pushed in all day (T pp. 72-73).  She felt KCG’s day could be modified from starting with an hour a day and gradually increasing until KCG attended full time (T p. 73).  She asked the superintendent of the Rockingham County Schools to intervene due to conflicts she had with school personnel (T pp. 73-74).  After KCG’s teacher told Respondent Father that nothing was going on with KCG, Respondent Mother tape-recorded things that KCG was saying and what was going on with KCG (T pp. 74-75).  

Respondent Mother began researching anxiety issues in children to be prepared before she met with Dr. King (T p. 63), and initially was opposed to Zoloft but agreed to it after consulting with Dr. King (T pp. 63-64).  KCG was prescribed Zoloft for four to eight weeks but was no longer taking it (T p. 60).  Initially she stated that the medicine worked, but KCG would get worse, then better, then worse (T p. 61).  Zoloft did stop the stomach spasms and severe embarrassment KCG was exhibiting, but KCG’s grinding and morning resistant was getting worse (T p. 61).  

KCG had a panic attack at school where KCG swung her arms and was out of control, kicking Respondent Mother to the point she fell on the floor, eventually KCG was taken to the principal’s office (T p. 62).  The school staff asked Respondent Mother to let them handle the situation, and she 

left to call Dr. King (T p. 63).  Dr. King increased the medication and recommended therapy (T pp. 62-63).

After the panic attack, KCG got worse by hiding in closets, grinding teeth, and by exhibiting a lot of frustration (T p. 64).  Dr. King did not use Benzodiazipines and Valium in his practice, so Respondent Mother went to KCG’s pediatrician, Dr. Dawson (T p. 64).  She returned to Dr. King who steadily increased KCG’s Zoloft.  

Respondent Mother called Duke University to see about a psychiatry appointment, and she received a lot of information about therapy options (T pp. 65-66).  She obtained the information on the medication from a United States Government Surgeon General’s report about how to treat severe anxiety or acute anxiety (T p. 67).  She did not understand why KCG was being prescribed an anti-depressant when KCG had not been diagnosed with depression, and she wanted something better than what KCG was taking but did not want to go to a narcotic (T p. 68).

Respondent Mother did not want the DSS evaluation to take place because it was based on false allegations (T p. 66).  She stated she had every right to request a second opinion and to question medications or treatment that a doctor prescribes for her child (T p. 66).  She stated she was not perpetrating something on her child, and she was satisfied with Dr. King at that time (T p. 66).

Respondent Mother called the police on Ms. Clayton after the JC told her Ms. Clayton said, “The law says you have to talk to me, and if you don’t you’ll be my child” (T p. 77, lines 11-12).

Respondent Mother has been diagnosed with bi-polar depression and was seeing a psychologist or psychiatrist (T p. 77).  She indicated she receives disability payments for multiple diagnoses to include tardive dyskinesia with her hands, irritable bowel syndrome, migraines, and headaches (T p. 78).  

Upon hearing the evidence, the court ordered the parents not to obstruct or interfere with the Petitioner’s investigation.  From this, the mother appealed, and she filed several new motions.

On 26 February 2004 the court heard Respondent Mother’s motion to stay the evaluation set for KCG on 27 February 2004 based on Respondent Mother’s appeal of the 25 February 2004 order (T p. 87).  The court called Respondent Father to testify (T p. 88).  Respondent Father testified that he was the children’s father, he gets along well with the children, had one incident of domestic violence with Respondent Mother five years ago where both parents slapped one another, and was in the position to care for the children (T pp. 89-90).  He stated he would stay with his mother, and he worked in Greensboro from seven a.m. until three or three-thirty p.m. as a fleet supervisor (T pp. 90-91).  He stated he had other children that reside in Eden who were grown and married, and he was not an alcoholic or drug addict (T p. 91).  

The court notified counsel it was considering a temporary order (T p. 91).  Upon cross-examination, Respondent Father indicated when he left the marital home, he left the children with Respondent Mother (T p. 92).  He was now living in Virginia with a friend but could live with his mother (T p. 92).  He last saw the children in good health yesterday, and he talks with his wife and/or the children every day (T p. 92).  His brother lives with his mother too and would assist with the children (T p. 94).  He would be able to work out a visitation schedule with his wife (T p. 95).

Upon hearing the evidence, the court stayed Respondent Mother’s cooperation or participation in the evaluation, and it placed temporary custody of the children with their father.  From this, the mother appealed.


ARGUMENT
I.  THE TRIAL COURT COMMITTED REVERSIBLE ERROR IN PLACING TEMPORARY CUSTODY OF THE JUVENILE WITH THE FATHER DUE TO THE COURT LACKING THE AUTHORITY AND JURISDICTION TO SO SAME WITHOUT PROPER NOTICE TO THE PARTIES AND WITHOUT A JUVENILE ABUSE/NEGLECT/DEPENDENCY PETITION BEING FILED.

ASSIGNMENT OF ERROR NO. 4; R p. 51.

Respondent Mother argues that the court lacked jurisdiction to enter a temporary custody order when there was no action pending before the court that would authorize the court to determine temporary child custody.

The purposes and policies of the Juvenile Code are:

(1) To provide procedures for the hearing of juvenile cases that assure fairness and equity and that protect the constitutional rights of juveniles and parents;

(2) To develop a disposition in each juvenile case that reflects consideration of the facts, the needs and limitations of the juvenile, and the strengths and weaknesses of the family.

(3) To provide for services for the protection of the juveniles by means that respect both the right to family autonomy and the juveniles’ needs for safety, continuity, and permanence; and

(4) To provide standards for the removal, when necessary, of juveniles from their homes and for the return of juveniles to their homes consistent with preventing the unnecessary or inappropriate separation of juveniles from their parents.

N.C. Gen. Stat. § 7B-100 (2004).

Pursuant to N.C. Gen. Stat. § 7B-200(a)(6)(2004), the court has exclusive original jurisdiction over “[p]roceedings in which a person is alleged to have obstructed or interfered with an investigation.  

Pursuant to N.C. Gen. Stat. § 7B-201(2004), “[w]hen the court obtains jurisdiction over a juvenile, jurisdiction shall continue until terminated by order of the court or until the juvenile reaches the age of 18 years or is otherwise emancipated, whichever occurs first.”

Pursuant to N.C. Gen. Stat. § 7B-302(2004), (in pertinent 

parts): 

(a) When a report of abuse, neglect, or dependency is received, the director of the department of social services shall make a prompt and thorough investigation in order to ascertain the facts of the case, the extent of the abuse or neglect, and the risk of harm to the juvenile, in order to determine whether protective services should be provided or the complaint filed as a petition.

(d) If immediate removal seems necessary for the protection of the juvenile or other juveniles in the home, the director shall sign a complaint which alleges the applicable facts to invoke the jurisdiction of the court.  Where the investigation shows that it is warranted, a protective service worker may assume temporary custody of the juvenile for the juvenile’s protection pursuant to Article 5 of this Chapter.

Pursuant to N.C. Gen. Stat. § 7B-503(b)(2004):

Whenever a petition is filed under G.S. 7B-302(d1),[Whenever a juvenile is removed from the home of a parent, guardian, custodian, stepparent, or adult relative entrusted with the juvenile’s care due to physical abuse], the court shall rule on the petition prior to returning the child to a home where the alleged abuser or abusers are to have been present.

Pursuant to N.C. Gen. Stat. § 7B-303(2004) (in pertinent parts): 

(a) If any person obstructs or interferes with an investigation required by G.S. 7B-302, the director may file a petition naming said person as respondent and requesting an order directing the respondent to cease such obstruction or interference.

(d) If the director has reason to believe that the juvenile is in need of immediate protection or assistance, the director shall so allege in the petition and may seek an ex parte order from the court.  If the court, from the verified petition and any inquiry the court makes of the director, finds probable cause to believe both that the juvenile is at risk of immediate harm and that the respondent is obstructing or interfering with the director’s ability to investigate to determine the juvenile’s condition, the court may enter an ex parte order directing the respondent to cease such obstruction or interference.  The order shall be limited to provisions necessary to enable the director to conduct an investigation sufficient to determine whether the juvenile is in need of immediate protection or assistance.  Within 10 days after the entry of an ex parte order under this subsection, a hearing shall be held to determine whether there is good cause for the continuation of the order or the entry of a different order.  An order entered under this subsection shall be served on the respondent along with a copy of the petition, summons, and notice of hearing.  

(f) An order entered pursuant to this section is enforceable by civil or criminal contempt as provided in Chapter 5A of the General Statutes.

“A proceeding in which a juvenile is allege to be abused, neglected, or dependent may be commenced in the district which the juvenile resides or is present.”  N.C. Gen. Stat. § 7B-400(2004).  “The pleading in an abuse, neglect, or dependency action is the petition.”   N.C. Gen. Stat. § 7B-401(2004).  “An action is commenced by the filing of a petition in the clerk’s office. . . . .”   N.C. Gen. Stat. § 7B-405(2004).  “In the case of any juvenile alleged to be within the jurisdiction of the court, the court may order that the juvenile be placed in non-secure custody pursuant to criteria set out in G.S. 7B-503 when custody of the juvenile is necessary.”   N.C. Gen. Stat. § 7B-502(2004). This statute is a narrow exception to the requirement that a petition must be filed prior to the issuance of a court order for non-secure custody. In re Ivey, 156 N.C. App. 398, 576 S.E.2d 386(2003).  “When a request is made for nonsecure custody, the court shall first consider release of the juvenile to the juvenile’s parent. . . .” pursuant to N.C. Gen. Stat. § 7B-503(2004), emphasis added.

The court on 26 February 2004 heard an emergency motion and entered a temporary custody order removing custody from the mother and placing custody with the father.  In the preamble to the order, it states (emphasis added):

This the 26th day of February, 2004, came the parties in person pursuant to an informal emergency hearing following the appeal by the mother of a 7B-303 non-interference order entered yesterday by the court requiring the mother to not interfere with a professional examination of the child as part of an investigation as to alleged child neglect.  No juvenile petition has been filed and the only pending matter was the petition concerning non-interference.  As a result of the 7B-303 hearing the court heard testimony from several witnesses and testimony from both parents.  Based on that testimony, and further testimony presented today, the court makes the following temporary findings of fact: 

The court then listed facts regarding the mother’s mental health concerns, her failure to take a child to the CME, her arguing with school personnel, and the father’s fear of the mother making false domestic violence allegations, among other things.
The trial court made the following Conclusions of Law:

1.  The court has emergency jurisdiction over the parties and subject matter of this action, and has elected to exercise and retain jurisdiction of the same pursuant to the provisions of the Uniform Child Custody Jurisdiction Act and Chapters 50 and 7B of the North Carolina General Statutes.

2.  When confronted with an emergency situation involving the physical and emotional safety of children, the court has authority to enter a temporary custody order providing that one parent have custody and control.

During the hearing, the court called the father to the stand to testify.  The court questioned the father as to his relationship to the children, whether he had ever been accused of neglect with the children, his concerns about false allegations of domestic violence, and his ability to care for the children.  At the close of the testimony as directed by the court, the court then stated:

“THE COURT: Then, Mr. Berger, I will tell you that I am considering a temporary order in this case with regard to custody.  Do you have any questions?”  (T p. 91, lines 14-17).

Mr. Berger and Ms. Walker, then cross-examined the father, and the court re-directed the father.  The court asked if Ms. Walker or Mr. Berger had any evidence to present.  Because the court determined emergency conditions were present, it placed temporary custody with the father.  Mr. Berger then requested to be heard (T p. 97, lines 8-24):

MR. BERGER: Judge, may I be heard at the appropriate time?

THE COURT: Yes.

MR. BERGER: Judge, just for the record, there has not been a complaint for custody or a petition for custody of any form, and we would note an exception that an order removing custodial privileges from my client be entered at this point.

THE COURT: I’m going to go ahead and put a come-back date in this order too.  It would certainly be appropriate if somebody is interested in some kind of ongoing temporary custody or ongoing permanent order that some other action be filed.  But I’d like to go ahead and put a date in this order so this order has some kind of midnight provision to it.  Can you give me a court date?

RCDSS’ attorney requested that the mother not interfere with KCG’s public schooling, and the mother’s attorney excepted indicating that it would be counterproductive to remove the child from home schooling.  The court allowed the father to make the school decision because he had temporary custody.

RCDSS’ director did not file a petition alleging abuse, neglect, or dependency pursuant to N.C. Gen. Stat. § 7B-203 seeking a non-secure.  RCDSS only filed a petition for Obstruction or Interference with Juvenile Investigation.  N.C. Gen. Stat. § 7B-303 does not permit a court to assign custody to any person, because this statute is enforceable by civil or criminal contempt as provided in Chapter 5A of the General Statutes and not by removal of one’s children.  

In Ivey, 156 N.C. App. 398, 576 S.E.2d 386(2003), three children had been adjudicated neglected for living in an environment injurious.  The Ivey parents had instability in housing, domestic and substance abuse, homelessness, periods of incarceration, and lack of employment.  A new child was born, and the trial court ordered DSS to obtain non-secure custody of the newest child, who was still residing with the parents.  This Court found that since DSS had never filed a petition alleging the newest child to be abused, neglected, or dependent, the trial court lacked jurisdiction to order DSS to assume nonsecure custody of the child.

In the present case, the court also lacked jurisdiction to order custody to either parent because, as the court duly noted, there was no action filed that gave it jurisdiction to do so.  Thus, the court should not have given custody of the children to the father when the only matter before the court were issues dealing with obstructing an investigation.  

If the father or RCDSS had filed a petition for a non-secure order, the court would have the authority under N.C. Gen. Stat. § 7B-502 to assign custody to RCDSS and then make placement with the father.  Neither Respondent was put on notice that custody was going to be determined, and the court did not have statutory authority to remove custody from the mother.

II.  THE COURT ABUSED ITS DISCRETION FINDING JULIA BRANNON, PH.D., TO BE AN EXPERT IN PSYCHOLOGY AND MENTAL DISORDERS DUE TO LACK OF EVIDENTIARY FOUNDATION. 

ASSIGNMENT OF ERROR NO. 6; R p. 52.

Respondent Mother alleges Dr. Brannon should not have qualified as an expert witness.

An expert witness is one qualified “by knowledge, skill, experience, training, or education” to opine when “scientific, technical, or other specialized knowledge will assist the trier of fact to understand the evidence to determine a fact in issue.  

N.C.R. Evid. 702 (2004).

Whether a witness qualifies as an expert is chiefly a question of fact and is ordinarily within the exclusive province of a trial judge.  State v. Combs, 200 N.C. 671, 158 S.E.252 (1931).  A finding by the judge that the witness is qualified will not be reversed unless there was no competent evidence to support it or the judge abused his discretion.  State v. Woods, 286 N.C. 612, 213 S.E.2d 214 (1975), death sentence vacated, 428 U.S. 903 (1976).


At this hearing, the court relied heavily upon the testimony of Dr. Julia Brannon, Ph.D., who is a psychologist with a Ph.D. in counseling psychology from Duke University and a master’s from Wake Forest in education.  Dr. Brannon counsels families and children and has been working in that field since 1988.  On 13 October 2003, Respondent Mother brought KCG to Dr. Brannon for treatment of school phobia, social phobia, phobia disorder, panic disorder, and possible seizures due to school anxiety.  

Respondent Mother objected to Dr. Brannon’s testifying as an expert.  RCDSS questioned Dr. Brannon (T pp. 12-13):

Q.  When were you licensed to practice as a therapist?

A.  I was licensed in 1988 as a psychologist.

Q.  And so you’re a Ph.D. psychologist?

A.  Correct.

Q.  And do you have training in dealing with phobias and other mental disorders?

A.  Yes, I do.

THE COURT: I’ll find the witness to be an expert in psychology and mental disorders.

MR. BERGER: Judge, for the record, we would object.

THE COURT: Overruled for the record.

Other than knowing that Dr. Julia Brannon, Ph.D., was a psychologist with a Ph.D. in counseling psychology from Duke University and a Master’s from Wake Forest in Education, that she counsels families and children, and that she has been working in that field since 1988, no factual basis was provided to the court to indicate the exact extent and area of her practice, what she specializes in, if anything, or if she had ever been admitted as an expert before a court.  The court had insufficient facts to find that Dr. Brannon was an expert in psychology and mental disorders.  Thus, the court abused its discretion when it permitted her to testify.

III. THE TRIAL COURT ABUSED ITS DISCRETION IN CONCLUDING AS A  MATTER OF LAW THAT THE REPORTS RECEIVED BY RCDSS, IF TRUE, WOULD CONSTITUTE NEGLECT OF THE JUVENILE K.C.G. DUE TO INSUFFICIENCY OF THE EVIDENCE.

ASSIGNMENT OF ERROR NO. 5; R p. 51.

The Respondent Mother argues that there was insufficient evidence to indicate that the reports received by RCDSS, if 

true, would constitute neglect.

N.C. Gen. Stat. § 7B-302(2004), (in pertinent parts)states as follows: 

(a) When a report of abuse, neglect, or dependency is received, the director of the department of social services shall make a prompt and thorough investigation in order to ascertain the facts of the case, the extent of the abuse or neglect, and the risk of harm to the juvenile, in order to determine whether protective services should be provided or the complaint filed as a petition.

(b) For the purposes of this section, obstruction of or interference with an investigation means refusing to . . . allow the director to arrange for an evaluation of the juvenile by a physician or other expert, or other conduct that makes it impossible for the director to carry out the duty to investigate.

(c). . .If at the hearing on the petition the court finds by clear, cogent and convincing evidence that the respondent, without lawful excuse, has obstructed or interfered with an investigation required by G.S. 7B-302, the court may order the respondent to cease such obstruction or interference.  The burden of proof shall be on the petitioner.

Neglect is defined in N.C. Gen Stat. 7B-101(15)(2004) as follows:

(15)Neglected Juvenile: A juvenile who does not receive proper care, supervision, or discipline from the juvenile’s parent, guardian, custodian, or caretaker; or who is not provided necessary medical care; or is not provided necessary remedial care; or who lives in an environment injurious to the juvenile’s welfare.

At this hearing, the court relied heavily upon the testimony of Dr. Julia Brannon, Ph.D., who is a psychologist with a Ph.D. in counseling psychology from Duke University and a Master’s from Wake Forest in Education.  Dr. Brannon counsels families and children and has been working in that field since 1988.  On 13 October 2003, Respondent Mother brought KCG to Dr. Brannon for treatment of school phobia, social phobia, phobia disorder, panic disorder, and possible seizures due to school anxiety.  


Dr. Brannon first interviewed Respondent Mother who indicated KCG needed to be removed from school when KCG became anxious or had an anxiety attack.  When questioned about why she felt KCG had these conditions, Respondent Mother, who had no formal medical or therapy training, indicated that KCG had anoxia at birth and lack of oxygen because the umbilical cord may have been wrapped around her neck and that a kindergarten teacher had forced KCG to sit in a chair and had become abrupt with KCG.  Respondent Mother wanted Dr. Brannon to evaluate KCG to back-up Respondent Mother’s desire to take KCG out of school when necessary.  Respondent Mother brought a treatment plan with her to Dr. Brannon’s office, and literature she had read concerning the medications.  Respondent Mother stated she had been to see Dr. King, a psychiatrist, to have KCG prescribed Benzodiazipines and Valium, and was very upset that Dr. King did not prescribe KCG these medications. KCG was, however, on Zoloft prescribed by Dr. King.  Respondent Mother knew Dr. Brannon could not prescribe medication and wanted her to refer KCG to a doctor who could prescribe these medications.

Dr. Brannon told Respondent Mother that children were not usually treated with that type of medication and that it was a very serious issue, however, Benzodiazepines are effective ways of treating anxiety disorders in adults.  Respondent Mother did not agree with Dr. Brannon, which Dr. Brannon found unusual for a parent to want a child to take a more sedating type of medication, a more serious, potentially addictive type of medication.  Dr. Brannon deferred to Dr. King’s advice, and Respondent Mother did not agree with Dr. Brannon and continued to argue that she thought that was the optimal type of treatment for anxiety because she had read that or she herself had been involved in that type of treatment.  Respondent Mother continued to say she would look for a doctor who would provide that type of treatment.    

Dr. Brannon next met with KCG who came into Dr. Brannon’s office without apparent hesitation.  She was an open and spontaneous child who told Dr. Brannon her mother had told her she did not have to go to school because the doctor said so.  KCG stated she liked school, and sometimes did get a little bit anxious, but in general enjoyed going to school.  Dr. Brannon did not find any evidence of school or social phobia or panic disorder. 

Dr. Brannon met with Respondent Mother and KCG on 23 October 2003 and again on 20 November 2003.  On 23 October 2003 Respondent Mother told Dr. Brannon she had a problem with the school giving KCG a book to read to encouage KCG to go to school.  On 20 November 2003 Respondent Mother told Dr. Brannon she was upset because the school had reported her to DSS and that the school was interfering with her approach to the treatment of KCG.  Dr. Brannon told Respondent Mother that she was mishandling the school situation and that the situation was a parent/child relational problem.  Dr. Brannon did not agree with Respondent Mother keeping KCG out of school when she became anxious nor with Respondent Mother setting up her own plan of treatment because it would not be helpful.   Respondent Mother left because she did not want to meet with Dr. Brannon any further.

Dr. Brannon further testified that parent/child relational problem which is a situation in which the symptoms and the interactions between the parent and the child are causing or contributing to the problem that the child is having.  Dr. Brannon in observing the mother, relational pattern, and history as presented by the mother, stated it was indicative of Munchausen by Proxy disorder, which is an interactional or relational pattern in which a caretaker of a child may manufacture or exaggerate either physical or emotional symptoms for the purpose of obtaining either attention, sympathy or being in a somewhat perverse relationship with authority figures.  Currently, this disorder is not accepted by the DSM IV, the diagnostical statistical manual of mental disorders used by professionals for diagnosing mental disorders.

The Juvenile Code provides procedures for the hearing of juvenile cases that assure fairness and equity and that protect the constitutional rights of juveniles and parents, and provides for services for the protection of the juveniles by means that respect both the right to family autonomy and the juveniles’ needs for safety, continuity, and permanence.

Respondent Mother had been involved with RCDSS for four months, and she allowed RCDSS access to the children and her home.  The purpose of having the CME was to establish Munchausen Syndrome by Proxy which is not a recognized illness under the DSM-IV.  KCG was under a doctor’s care who Respondent Mother had taken KCG to see prior to the agency’s involvement.  When Respondent Mother took it upon herself to research other medicines available to her for her child, this was perceived as her believing she was more knowledgeable than medically trained people.  There is no law that a parent cannot research medical alternatives nor take their children for second or even third opinions.

KCG was receiving appropriate medical care under a psychiatrist’s careful watch.  KCG apparently had issues with school because she had a panic attack that required the school call her mother to come to the school.  There was no evidence presented by clear, cogent, and convincing evidence that indicated KCG was not receiving proper care, supervision, or discipline nor that she was living in an environment injurious.  Therefore, there was insufficient evidence to indicate that the reports received by RCDSS, if true, would constitute neglect.

CONCLUSION
The Respondent Mother prays that this Court reverse the trial court.  
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