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QUESTIONS PRESENTED FOR REVIEW

I.
Did the trial court abuse its discretion, violate Respondent-Mother’s substantial rights, and commit reversible error when it ceased reunification efforts between Respondent-Mother and her child?

II.
Did the trial court commit reversible error and violate Respondent-Mother’s substantial rights with its order on visitation?

STATEMENT OF THE CASE

Mecklenburg County Department of Social Services (hereinafter “DSS”) filed a juvenile petition on 17 June 2005 alleging neglect and dependency of the juvenile K.S. (R 3-4).  The trial court ordered K.S. into nonsecure custody that same day (R 9) and maintained K.S. in nonsecure custody after a hearing on 24 June 2005 (R 10-17).

The trial court adjudicated K.S. neglected and dependent at a hearing it conducted on 12 July 2005 (R 45-48).  On disposition the trial court ordered K.S. into the legal and physical custody of DSS and it ordered Respondent-Mother to comply with specific requirements in order to effect reunification with K.S. (R 47-48).  The trial court reviewed the matter on 29 September 2005 (R 65-70), 8 December 2005 (R 85-90), 8 March 2006 (R 118-19), and 8 June 2006 (R 128-31) each time maintaining K.S. in the legal and physical custody of DSS but ordering the parties to continue with the plan of reunification with Respondent-Mother.

The trial court conducted the permanency planning hearing that is the subject of this appeal on 21 September 2006 (R 151-57).  On that date the trial court ceased reunification efforts between Respondent-Mother and K.S. and ordered DSS to pursue a permanent plan of termination of parental rights/adoption (R 156).  The trial court reduced its order to writing on 16 October 2006 (R 157).

Respondent-Mother filed notice of appeal on 14 November 2006 (R 159).  The trial judge signed the Appellate Entries form on 15 November 2006 finding Respondent-Mother to be indigent and qualified for court-appointed appellate counsel (R 161-62).  The Appellate Defender’s Office appointed appellate counsel to represent Respondent-Mother on 17 November 2006 (R 163).  The court reporter served the transcript of trial on the Court and the parties on 28 November 2006 (R 164).

Appellant served a Proposed Record on Appeal (PROA) on all parties on 5 December 2006 (R 174).  Appellee-GAL served objections and proposed amendments to the PROA on 7 December 2006 (R 175).  Pursuant to a telephone conversation between counsel for Appellant and counsel for Appellee-GAL on 11 December 2006, and there being no objections or proposed amendments from any other party, the parties settled the record by agreement (R 178).  Jason S. Thomas made an appearance on behalf of Appellee-GAL on 13 December 2006 (R 176).  Appellant filed the Record on Appeal with the Court of Appeals on 21 December 2006 (R 179).  Appellee-DSS filed a motion to dismiss the appeal on 8 January 2007.  The Court of Appeals docketed the Record on Appeal on 10 January 2007.  Appellant filed a response to Appellee-DSS’s motion to dismiss appeal on 11 January 2007.  The Court denied Appellee-DSS’s motion to dismiss appeal on 12 January 2007.

JURISDICTION

Respondent-Mother asserts she is authorized to appeal under N.C. Gen. Stat. §§ 7A-27, 7B-1001, and 7B-1002 (2006).  Respondent-Mother gave written notice of appeal on 14 November 2006 (R 159).

STATEMENT OF THE FACTS

K.S. was born in June 2004 to her mother, Bonita S. and an unknown father (R 45).  Bonita S. had a history of using illegal substances (R 45).  Previously she had her parental rights terminated to K.S.’s older sibling in Orange County and another of K.S.’s older siblings had been placed with relatives in South Carolina (R 46).  Bonita placed K.S. with K.S.’s maternal grandmother in Catawba County in February 2005 (R 45).  Bonita subsequently removed K.S. from the grandmother’s home, left Catawba County, and went to Mecklenburg County (R 45).

DSS became involved with K.S. after receiving a report (R 45).  DSS social workers spoke to Bonita at the Women’s Shelter and learned that she intended to enter Hope Haven to address her substance abuse issues (R 45).  Bonita was unable to enter Hope Haven immediately but she began participating in a substance abuse treatment program called Cascade Treatment Program (Cascade) (R 46).  Bonita was not fully compliant with Cascade (R 46).  She relapsed and began living with a recovering substance abuser; she then left that home along with K.S. (R 46).

In addition to all of this, Bonita was five months pregnant at the time and on medication for depression and narcolepsy (R 46).  Bonita spoke with the putative father of the child she was carrying and he and his sister subsequently took physical custody of K.S. (R 46).  They then returned K.S. to her maternal grandmother in Catawba County (R 46).  DSS subsequently determined that the grandmother was not a proper placement for K.S. and filed a juvenile petition on 17 June 2005 alleging neglect and dependency of K.S. (R 3-4, 46).

At a nonsecure custody hearing the trial court ordered a home study of the maternal grandmother’s home in Catawba County (R 16).  Catawba County Department of Social Services did that home study and submitted a report on 11 July 2005 (R 36-43).  The 50-year old maternal grandmother, Joan Blake, lived with her 45-year old husband (R 36).  Despite a history of substance abuse and Child Protective Services involvement, Mr. and Mrs. Blake were in a committed relationship, successfully dealing with their substance abuse problems, and maintaining productive lives free of criminal activity (R 43).  They were committed to providing care for K.S. (R 43).

The trial court adjudicated K.S. neglected and dependent on 12 July 2005 (R 45-48).  It found that the issues leading to K.S.’s removal included Bonita’s substance abuse, her inability to care for K.S., her unstable housing and employment, and her lack of parenting skills (R 46).  On disposition the trial court ordered a plan of reunification that had Bonita doing the following to effect reunification:  participating in a “Families in Recovery Stay Together” (FIRST) Program assessment, complying with recommendations from that assessment, participating in random drug screens, and remaining drug and alcohol free (R 48).  The trial court was silent on the issue of placing K.S. with the Blakes; it left placement authority with DSS (R 47-48).  DSS subsequently left K.S. in a foster home (R 57).

By the time of the disposition hearing on 12 July 2005 Bonita had already submitted to a FIRST assessment (R 46, 34-35).  FIRST recommended that she comply with substance abuse treatment through Cascade which she was already doing, get a mental health screening, and get domestic violence counseling through the Women’s Commission (R 34).

Thereafter Bonita visited K.S. regularly, was appropriate during visits, and managed to bond with K.S. (R 57).  Bonita was participating in her drug treatment program (R 58).  When the trial court reviewed the matter on 29 September 2005 the FIRST Program case coordinator reported that Bonita was participating in the program, that she had been drug-free for 77 consecutive days, that she was doing very well, that she was working with a sponsor and attending meetings, and that she had future appointments for other services (R 64).  The trial court maintained the status quo of the case at the 29 September 2005 review hearing (R 65-70).

Bonita gave birth to C.S. in October 2005 (R 74).  Bonita and C.S. tested negative for drugs at C.S.’s birth and DSS allowed C.S. to reside with Bonita at Cascade’s residential facility (R 74).  Bonita’s case with K.S. continued to progress well between 29 September 2005 and 8 December 2005, the next court date (R 74, 77).  The trial court maintained the status quo of the case at the review hearing on 8 December 2005 (R 85-90).

The treatment team allowed Bonita to have two unsupervised visits in the community with K.S. after the 8 December 2005 hearing (R 94).  Since she did not comply strictly with the treatment team’s instructions for these visits the treatment team changed her unsupervised visits to weekend visits at Cascade instead of allowing unsupervised visits in the community (R 94).

The trial court had previously ordered Bonita to receive a parenting capacity evaluation (R 54-55) and Bonita had signed the paperwork to make that happen (R 58) but DSS had still not gotten it done by March 2006 due to logistical problems (R 91).  At the 8 March 2006 review hearing the FIRST Program case coordinator reported that Bonita continued to do well in the program, that she had been drug-free for 236 consecutive days having no positive urinalysis tests, that she had engaged in mental health treatment, and that she would be starting the Women’s Commission domestic violence program soon (R 117).  At the 8 March 2006 review hearing the trial court maintained the status quo of the case (R 118-19).

On 21 March 2006 DSS reported that it should have Bonita’s parenting capacity assessment done by 28 June 2006 (R 120).  Over the ensuing months visitation between K.S. and Bonita increased (R 122).  The foster mother reported that K.S. became very excited at the sight of her mother (R 122).  Bonita continued to participate in the Cascade program during this period (R 123).  Bonita had a job through a temporary agency but lost it when she could not find daycare for C.S. after C.S.’s regular day care center closed (R 123).  The Women’s Commission assessed Bonita on 27 March 2006 and thereafter she missed a few sessions but was able to make up the time and eventually she completed the eight-week group session program (R 123, 143).  According to the group session coordinator Bonita actively participated in group (R 143).

Bonita miscarried with another pregnancy on 7 April 2006; she reported that she had been approximately six weeks pregnant at the time (R 123).  On 30 May 2006 Bonita reported that she was seven weeks pregnant with the twin of the baby she lost on 7 April 2006 (R 123).  DSS was concerned with her apparent untruthfulness and the fact that she gave conflicting information on the father’s identify (R 123-24).

On 8 June 2006 the FIRST Program case coordinator reported that Bonita continued to do well in the program, that she now had 343 days of sobriety, that she had maintained employment, and that she would be moving into Hope Haven in a few days (R 127).  At the 8 June 2006 review hearing the trial court found that Bonita had maintained 11 months of sobriety but that she had completed neither the domestic violence component nor the therapy component of her case plan (R 128-31).  The trial court maintained the status quo of the case (R 130-31).

Sometime thereafter on an unknown date Bonita received a parenting capacity evaluation (R 132-39).  The evaluator concluded that Bonita presented with the basic abilities to meet her daughter’s developmental, emotional, and safety needs (R 137).  The evaluator also concluded that Bonita was emotionally affectionate with K.S. and that K.S. and Bonita appeared to be emotionally connected (R 137).  Bonita’s current mental health was found not to have a significant impact on her ability to parent K.S. so long as she continued her outpatient treatment (R 138).

On 16 July 2006 DSS received a report that K.S. may have been sexually abused by the foster mother (R 143).  DSS immediately placed K.S. in another foster home (R 143).  Shortly after that the new foster mother resigned and K.S.’s placement disrupted yet again (R 143).  Meanwhile, Bonita continued to make progress in her case plan (R 143).  She acknowledged to the treatment team members that she had been dishonest with them about her pregnancy and she apologized for this (R 143).

Bonita graduated from the Cascade Program on 13 June 2006 and was admitted to Hope Haven that same day (R 144).  The Hope Haven case manager reported that Bonita did a good job of actively participating in their program (R 144).  However, Bonita was discharged from Hope Haven on 8 August 2006 due to her inability to maintain a job because of her high risk pregnancy; the lack of a job resulted in her inability to pay rent at Hope Haven (R 143-44).  That same day Bonita moved to the Salvation Army Shelter (R 143-44).  She remained at the Salvation Army Shelter with her daughter, C.S., for two weeks when she was transferred to the Battered Women’s Shelter after a domestic violence incident with her ex-boyfriend (R 143).  She then went to Victim’s Assistance and took out a 50B restraining order on him (R 143).

Bonita and C.S. remained at the Battered Women’s Shelter until 5 September 2006 (R 143).  They then moved in with a local community advocate (R 143).  The DSS social worker made a referral for Bonita to go to the Florence Crittendon home for unwed mothers until she delivered her new baby (R 143).  With the social worker’s approval Bonita made plans for her mother, Joan Blake, to care for C.S. while she was at Florence Crittendon (R 143).

Bonita continued to participate in the FIRST Program’s Level III drug court program and she appeared to be doing well in that program (R 143).  She had missed but one meeting and that was excused (R 143).  On 21 September 2006 the FIRST Program case coordinator reported that Bonita had completed treatment, that she had 434 consecutive days of sobriety, and that she was in transition with housing but that she should be placed soon (R 150).  Bonita had been participating in individual therapy but stopped going (R 143).  When her social worker emphasized the importance of her attending therapy she resumed on 15 September 2006 (R 143).

The trial court conducted the permanency planning hearing that is the subject of this appeal on 21 September 2006 (R 151-57).  The hearing consisted entirely of the trial court’s review of written reports followed by oral arguments from counsel for the parties (T 1-35).  Orally, the trial court judge expressed exasperation with the number of pregnancies Bonita had experienced in the last few years (T 31).  The trial judge went on to state that Bonita had not exhibited common sense with respect to her sexual activity and how that put her children in jeopardy, although he did not articulate what exactly was the jeopardy to which they were exposed (T 31-32).  The trial judge then changed the permanent plan to adoption based on “the mother’s inability to refrain from having unprotected sexual intercourse that continually gets her pregnant....” (T 32, lines 6-8)

In its written order the trial court noted that it was not possible to return K.S. to her mother’s care within the next six months because “The mother exhibits an inability to refrain from inappropriate sexual activity.  She has had at least 3 pregnancies in 3 years.” (R 152, #4)  The trial court also noted that Bonita’s parental rights to another child had been previously terminated and that she had not reasonably complied with her case plan (R 152, #4).  The trial court ceased reunification efforts between Bonita and K.S., ordered DSS to pursue a permanent plan of termination of parental rights/adoption, and reduced its order to writing on 16 October 2006 (R 156-57).  Bonita S. timely appealed from this order (R 159).  Further facts will be set forth as needed in the arguments below.

ARGUMENT

I.
THE TRIAL COURT ABUSED ITS DISCRETION, VIOLATED RESPONDENT-MOTHER’S SUBSTANTIAL RIGHTS, AND COMMITTED REVERSIBLE ERROR WHEN IT CEASED REUNIFICATION EFFORTS BETWEEN RESPONDENT-MOTHER AND HER CHILD.

ASSIGNMENTS OF ERROR NOS. 3-34, R 165-72

Appellant will argue the above 

Assignments of Error simultaneously

Standard of Review
This is an appeal of a trial court’s permanency planning order.  As such, the trial court’s order must comply with the statutory provisions of N.C. Gen. Stat. § 7B-907 (2006) and all other statutory sections referenced by this section.  All dispositional orders of the trial court after abuse, neglect and dependency hearings must contain findings of fact based upon the credible evidence presented at the hearing.  In re Helms, 127 N.C. App. 505, 510, 491 S.E.2d 672, 676 (1997).  If the trial court's findings of fact are supported by competent evidence, they are conclusive on appeal.  In re Isenhour, 101 N.C. App. 550, 553, 400 S.E.2d 71, 73 (1991).  However, this Court can review a trial court’s conclusions of law de novo.  In re Pope, 144 N.C. App. 32, 40, 547 S.E.2d 153, 158 (2001), citing, Starco, Inc. v. AMG Bonding and Ins. Services, Inc., 124 N.C. App. 332, 335, 477 S.E.2d 211, 214 (1996), aff'd, 354 N.C. 359, 554 S.E.2d 644 (2001).

In addition, all findings, conclusions, and orders of the trial court must ultimately be in the best interests of the juvenile.  In re Shue, 311 N.C. 586, 597, 319 S.E.2d 567, 574 (1984).  “Whenever the trial court is determining the best interest of a child, any evidence which is competent and relevant to a showing of the best interest of that child must be heard and considered by the trial court, subject to the discretionary powers of the trial court to exclude cumulative testimony.”  Id.  

____________________

The essential intent and aim of the Juvenile Code, and more specifically a permanency planning hearing, "is to reunite the parent(s) and the child, after the child has been taken from the custody of the parent(s)."  Shue, 311 N.C. at 596, 319 S.E.2d at 573.  N.C. Gen. Stat. § 7B-100 sets forth the purposes of the Juvenile Code: 

(1) To provide procedures for the hearing of juvenile cases that assure fairness and equity and that protect the constitutional rights of juveniles and parents;

(2) To develop a disposition in each juvenile case that reflects consideration of the facts, the needs and limitations of the juvenile, and the strengths and weaknesses of the family;

(3) To provide for services for the protection of juveniles by means that respect both the right to family autonomy and the juveniles' needs for safety, continuity, and permanence;

(4) To provide standards for the removal, when necessary, of juveniles from their homes and for the return of juveniles to their homes consistent with preventing the unnecessary or inappropriate separation of juveniles from their parents; and

(5) To provide standards, consistent with the Adoption and Safe Families Act of 1997, P.L. 105-89, for ensuring that the best interests of the juvenile are of paramount consideration by the court and that when it is not in the juvenile’s best interests to be returned home, the juvenile will be placed in a safe, permanent home within a reasonable amount of time.

N.C. Gen. Stat. § 7B-100 (2006).  The Juvenile Code, including N.C. Gen. Stat. § 7B-907, applicable to permanency planning hearings, must be interpreted and construed so as to implement these goals and policies.  N.C. Gen. Stat. § 7B-100 (2006).

Although a trial court may cease reunification efforts at any hearing, it must do so within the context of four statutorily enumerated reasons.  N.C. Gen. Stat. § 7B-507(b) (2006).  These reasons include the following: 1) these efforts would clearly be futile and inconsistent with the child’s need for a safe, permanent home within a reasonable period of time; 2) the child has been subjected to “aggravated circumstances” as defined by G.S. 7B-101; 3) the parent’s rights have been previously involuntarily terminated with respect to another child; and 4) the parent has committed murder, involuntary manslaughter, or serious-injury felony assault of another child.  Id.  In the case sub judice Respondent-Mother believes the trial court erred in ceasing reunification efforts for numerous reasons she addresses below.

Insufficient/Erroneous Findings
In findings two and three the trial court broadly incorporates by reference the facts listed in the DSS court report without specifically listing in the order what each of those facts are (R 151-52).  In addition, the trial court found that DSS’s report and reasonable efforts summary and the FIRST Program’s report were evidence sufficient to determine the best interests of the child (R 153, #15).  This is error as a matter of law.  While the trial court may consider written reports and materials in connection with juvenile proceedings, it may not broadly incorporate these reports as findings of fact in its written order.  In re J.S., 165 N.C. App. 509, 511, 598 S.E.2d 658, 660 (2004).  The written order in this case is a “boilerplate, check the block, fill in the blank”-type order (R 151-57).  Additionally, the trial court entertained no witness testimony at this hearing (T 1-35).  A broad reference to facts contained in outside reports coupled with conclusory statements in the order and no witness testimony whatsoever fails to sufficiently address the factors enumerated in N.C. Gen. Stat. § 7B-907.

The trial court’s findings that concerns persist about Respondent-Mother not being able to make the required number of NA/AA meetings and her not appropriately engaging with her sponsor are erroneous (R 151, #2).  There was no evidence as to why these concerns existed.  Someone’s fear that something might not happen in the future is insufficient standing alone to support a cessation of reunification efforts.  Ceasing reunification efforts is usually done in the context of moving towards a termination of parental rights action as was done here (R 152).  While DSS may obtain temporary custody of a child when there is a risk of neglect in the future, a trial court may not terminate parental rights for threatened future harm.  In re Evans, 81 N.C. App. 449, 452, 344 S.E.2d 325, 327 (1986) (emphasis added).

The trial court’s finding that Respondent-Mother ceased participation in individual therapy is also erroneous because it is taken out of context (R 152, #3).  While it is true that she stopped individual therapy at some point, she had resumed individual therapy before the permanency planning hearing (R 143).  This finding absent language in the order that the trial court believed she would again stop therapy in the future is insufficient to support ceasing reunification efforts.  The trial court made no finding that it believed Respondent-Mother would again stop therapy in the future.

The trial court’s finding that Respondent-Mother was involved in a domestic violence incident since the last court date is also erroneous (R 152, #3).  The reasoning for this is two-fold:  1) Respondent-Mother was the victim in this domestic violence incident and not the perpetrator and we cannot pick and choose when we are going to be victims of crime, and 2) Respondent-Mother acted appropriately after she became a victim of domestic violence (R 143).  While it is true that Respondent-Mother was involved in a domestic violence incident between the two referenced hearings, there is nothing in the record to indicate that this was anything other than an isolated incident since K.S. was taken into custody in June 2005.  It is the only reported incident of domestic violence that occurred involving Respondent-Mother since K.S. was taken into custody some 15 months earlier.  There was no evidence that Respondent-Mother repeatedly exposed herself or her other child, C.S., to domestic violence.

Additionally, Respondent-Mother moved to a battered women’s shelter and took out a 50B restraining order on the perpetrator after the incident occurred.  DSS did not remove C.S. from Respondent-Mother’s care after it happened.  These facts show that Respondent-Mother had learned from the services that she received in the preceding months, including the domestic violence counseling at the Women’s Commission.  The trial court’s finding that Respondent-Mother was involved in a domestic violence incident is taken out of context and misleads one as to what actually took place.  As such, the finding is erroneous.  If being the victim of a crime precludes one from being a parent, we are all in danger of losing our children.

Another erroneous finding is the one indicating that Respondent-Mother does not have housing or income (R 152, #3).  Again, while this is true, it is taken out of context and it misleads the reader.  Neither homelessness nor joblessness may support a finding of abuse or neglect.  In re Ivey, 156 N.C. App. 398, 404, 576 S.E.2d 386, 390 (2003).  By analogous extension, why should such findings be allowed to support a conclusion that reunification efforts between a parent and child should cease?  The trial court did not go on to find that Respondent-Mother’s homelessness and joblessness were not the result of poverty.  Perhaps they were the result of poverty.  Poverty cannot be used as a reason to terminate parental rights in the context of a parent’s failure to make reasonable progress to remove a child from foster care.  N.C. Gen. Stat. § 7B-1111(a)(2) (2006).  Thus, in the context of ceasing reunification efforts it should be incumbent that a trial court inquire as to whether a parent’s homelessness and joblessness is within the parent’s control.

Further, Respondent-Mother was residing in places that met DSS’s approval (R 143).  She had several other requirements from the trial court to accomplish and she was staying in places that allowed her to fulfill those court-ordered requirements (Cascade’s residential facility, Hope Haven, the Salvation Army Shelter, the Battered Women’s shelter, and with a local community advocate).  These places allowed her to maintain physical custody of her other child, C.S.  While it is true that she lost her job due to a high-risk pregnancy and had to move out of Hope Haven, she ultimately found temporary residence with a community advocate before the court hearing and this allowed her to keep C.S.

Additionally, she did not keep any of this from DSS’s social workers; she even worked with them to make a plan for future residence.  In other words, she was not running away from the problem; she was doing what she could about the situation based on what she capable of achieving.  Recall the purposes and the policies of the juvenile code:  “To develop a disposition in each juvenile case that reflects consideration of the facts, the needs and limitations of the juvenile, and the strengths and weaknesses of the family.”  N.C. Gen. Stat. § 7B-100 (2006) (emphasis added).  Not all of us are dealt the same luxurious hand in life that allows some of us to obtain a Park Avenue apartment after DSS comes a calling.

Perhaps the most perplexing finding in the trial court’s order is finding #4 that K.S.’s return to her mother’s care within the next six months is unlikely because her mother exhibits an inability to refrain from “inappropriate sexual activity” and because she has had three pregnancies in the last three years (R 152, #4, T 31-32).  In the context of the case law, this Court has used the term “inappropriate sexual activity” sparingly and only in the criminal context.  See e.g., State v. Johnson, 165 N.C. App. 854, 599 S.E.2d 599 (2004).  Thus, there is little, if any, precedent in the civil law (juvenile or otherwise) to guide the Court in this instance.

While a trial court should not be precluded from ceasing reunification efforts where a parent’s sexual activity might portend an inability to care for a child, trial court’s should proceed carefully and be supported by appropriate evidence and findings.  For example, a finding that a mother is a prostitute and that she continues to prostitute herself to the detriment of her children’s welfare might allow a trial court to cease reunification efforts because of “inappropriate sexual activity.”  A parent’s continued committing of sexual acts, deviant or otherwise, in front of his or her minor children might support a conclusion that ceasing reunification efforts are warranted because of “inappropriate sexual activity.”  A finding that a parent has sexually abused a child might warrant ceasing reunification efforts for “inappropriate sexual activity.”

Consider the evidence here however.  Of the three pregnancies that Respondent-Mother experienced in the three-year period that caused the trial court so much concern, only one of the children had actually been removed from her care and that was K.S.  If she had kept getting pregnant, giving birth, and DSS kept removing the children from her care, that would be a different story, but that did not occur here.  Respondent-Mother retained physical custody of C.S. after C.S.’s birth and C.S. was born after K.S. came into foster care.  Further, there was no evidence in the record that Respondent-Mother was prostituting herself.  There was not even any evidence that the men with whom she was having sexual intercourse were casual acquaintances.

Respondent-Mother hopes that it was not the facts that she was an unwed mother and that she could not name with certainty who were the fathers of her children that troubled the trial court.
  While the trial court is free to harbor whatever political motivations it so desires regarding how individuals live their lives, it is entirely inappropriate for a trial court to allow those political motivations to manifest themselves in the context of an individual court decision.  Thus, if the trial court does not like fornication, unwed mothers, and illegitimate children, that is well and good but until it can articulate how such actions and results place children “in jeopardy”, it has fallen short of its duty as an unbiased trier of fact.  

Let us give the trial court the benefit of the doubt and let us assume that what the trial court really meant by “inappropriate sexual activity” is “unplanned pregnancy” or “lack of pregnancy planning.”  While a mother’s continued pregnancies without proper pregnancy planning might lead to a cessation of reunification efforts between that mother and her live children, such a conclusion needs support that the mother was on notice that this was a concern of the court’s and we do not have such support in this case.

The scenario in these cases usually plays out as follows.  A parent commits some act or inaction that leads to the removal of her child from her custody.  The court recognizes the problem that led to removal and orders the parent to do something or refrain from doing something so as to make it safe to return the child to the parent’s custody.  The court simultaneously orders other parties (a social worker and a GAL) to then observe the parent over a given period to see if she does what the court ordered.  At the end of that period the parent has either done what the court ordered or she has not and the court is left to decide whether to reunify parent and child or cease reunification efforts.

In the case sub judice there is no prior trial court order that Respondent-Mother refrain from having unprotected sex that leads to pregnancy or to refrain from entering romantic relationships with men.  There is no prior trial court order for Respondent-Mother to get planned pregnancy counseling.  The trial court does not even raise this as a concern in any of its prior orders.  Lack of pregnancy planning by Respondent-Mother is not even listed as a reason that K.S. came into foster care (R 46).  There is no evidence in the record that DSS’s social workers counseled Respondent-Mother about her sexual activity or her relationships with men.  The only evidence of any relationship counseling is the domestic violence counseling Respondent-Mother received from the Women’s Commission in the spring-summer of 2006 but there is no evidence as to what that counseling entailed.  It may or may not have included counseling about planned pregnancy.  We simply do not know and neither did the trial court.

“An abuse of discretion occurs when the trial court’s ruling ‘is so arbitrary that it could not have been the result of a reasoned decision.’”  Chicora Country Club, Inc. v. Town of Erwin, 128 N.C. App. 101, 109, 493 S.E.2d 797, 802 (1997), disc. rev. denied, 347 N.C. 670, 500 S.E.2d 84 (1998) (quoting White v. White, 312 N.C. 770, 777, 324 S.E.2d 829, 833 (1985)).  When a trial court ceases reunification efforts due to a parent’s particular act, the trial court has not previously ordered the parent to refrain from that act, and the act is not one prohibited by law or otherwise malum in se, the trial court has made an arbitrary, unreasoned decision.  This is true regardless of what you call the act (“inappropriate sexual activity” or “unplanned pregnancy”) and regardless of whether it was politically motivated.  As such, a trial court abuses its discretion under such circumstances.  That is what took place here.  Thus, the trial court in this case abused its discretion when it ceased reunification efforts because of Respondent-Mother’s alleged “inappropriate sexual activity.”

Further, there is no fundamental fairness in ceasing reunification efforts under such circumstances.  Respondent-Mother had a “borderline range of functioning” IQ of 76 (R 135).  She was raised by a mother who had a history with Child Protective Services in Catawba County (R 134).  She was sexually abused herself as a child (R 134).  It was not reasonable for the trial court to assume that Respondent-Mother should have known to refrain from unprotected sexual activity after K.S. came into foster care.  It was not reasonable for the trial court to have found that Respondent-Mother failed to exercise common sense in this situation (T 31).  Recall that the 21 September 2006 permanency planning hearing was the first time the trial court saw the parenting capacity evaluation (R 132-39, 151).  The trial court made no inquiry into whether Respondent-Mother’s cognitive limitations would have precluded her from forming the “common sense” necessary to avoid unprotected sexual activity (R 151-57; T 1-35).

If “inappropriate sexual activity” was a concern for the trial court from the beginning of the case, the trial court should have so stated in one of its previous orders and it should have ordered Respondent-Mother not to engage in unprotected sexual activity.  Since the trial court did not do this, the trial court must have become concerned about it for the first time at the permanency planning hearing on 21 September 2006.  The trial court’s findings concerning her sexual activity and her pregnancies fall short of proving what is statutorily necessary to determine that reunification efforts between her and K.S. should cease.

As to Respondent-Mother exhibiting poor decision making (R 152, #4), what is it that shows she exhibits poor decision making?  This harkens back to the “inappropriate sexual activity” finding.  Respondent-Mother was substantially complying with her case plan (see below).  When she was confronted with setbacks she acted appropriately.  For example, when she lost her job due to a high-risk pregnancy and had to move out of her residence at Hope Haven, she made plans with her social worker on how to proceed.  When she became the victim in a domestic violence incident, she moved to another location and got a restraining order against the perpetrator.  What evidence was there that she was exhibiting poor decision making?

The finding that Respondent-Mother’s parental rights to another child have been previously terminated is also erroneous as a matter of law (R 152, #4).  This is because that was true when K.S. first came into foster care in June 2005, some 15 months earlier.  If this was truly a concern of the trial court’s, why did the trial court wait 15 months to cease reunification efforts for this reason?  Where is the fundamental fairness in ceasing reunification efforts based on a fact that existed at six prior court hearings at which the trial could have ceased reunification efforts but did not?

Just because a trial court has the authority to cease reunification efforts at a particular hearing does not mean that it may do so without justification.  The lack of justification in this circumstance is Respondent-Mother’s substantial compliance with her case plan despite the prior termination of parental rights order (see below).  If Respondent-Mother had exhibited a lack of effort or desire in complying with her case plan, the trial court may have been justified in ceasing reunification efforts.  However, this was not the case.  As argued above, Respondent-Mother was doing quite well given her abilities to do so.

Further, if the prior termination of parental rights order was such a concern to the trial court, why did it not put Respondent-Mother on notice of this fact at a prior hearing?  Respondent-Mother submits, as she did above, that the trial court’s ceasing reunification efforts for this particular reason without prior notice to her is a ruling that was arbitrary and unreasoned.  This is especially true in light of the fact that the trial court had this cease reunification efforts tool at its disposal for the previous six hearings and did not use it then.  It seems to be a tool that the trial court pulled out at the last second to justify a decision that was otherwise unjustified.

Also, the section of the statute that allows for termination of parental rights due to a previous termination of parental rights requires a showing that Respondent-Mother was unwilling or unable to establish a safe home.  N.C. Gen. Stat. § 7B-1111(a)(9) (2006).  While there is no similar requirement under the similarly-worded cease reunification efforts statute (N.C. Gen. Stat. § 7B-507(b)), to ignore this component at the cease reunification efforts stage is incongruent.  That is, it is incongruent for a trial court to cease reunification efforts due to a prior termination order without intending to later terminate parental rights for that same reason.  Thus, the trial court here should have considered whether Respondent-Mother was unwilling or unable to establish a safe home for K.S.  There is no such finding in the trial court’s permanency planning order ceasing reunification efforts.

The evidence would not have supported such a finding even if it existed.  Throughout most of K.S.’s case Respondent-Mother had K.S.’s sibling, C.S., in her physical custody and neither DSS nor the trial court had any problem with this.  Respondent-Mother was court-ordered to complete a host of services that basically precluded her from finding a good paying job that would have allowed her to find a home of her own.  Thus, she and C.S. lived in residences that allowed them to stay together and allowed Respondent-Mother to comply with her court-ordered case plan.  The trial court even allowed Respondent-Mother to have unsupervised visits with K.S. at these residences (R 131).  The evidence did not support a conclusion that Respondent-Mother was unwilling or unable to establish a safe home.

Substantial compliance with case plan
This Court has previously opined in an unpublished decision that under N.C. Gen. Stat. § 7B-507, “DSS has a responsibility to reasonably promulgate plans which could support reunification efforts.  When there is substantial compliance with these plans by the parents, reunification should take place.”  In re J.K.H., No. COA01-753, 2002 N.C. App. LEXIS 1718 (March 5, 2002) (emphasis added) (See Appendix B of this brief).

Here, the trial court’s finding that Respondent-Mother was not reasonably in compliance with her case plan (R 152, #4) was unsupported by the evidence.  On disposition the trial court found that the issues that led to K.S.’s removal included Respondent-Mother’s substance abuse, her inability to care for K.S., her unstable housing and employment, and her lack of parenting skills (R 46).  The trial court ordered Respondent-Mother to participate in a FIRST Program assessment, comply with recommendations from that assessment, participate in random drug screens, and remain drug and alcohol free (R 48).  Throughout the entire case at each review hearing, including the appealed permanency planning hearing, the FIRST Program case coordinator reported to the court that Respondent-Mother was in substantial compliance with the program (R 34-35, 64, 117, 127, 150).

Even the social worker, in her court report, was singing Respondent-Mother’s praises right up to the appealed permanency planning hearing (143-44).  The social worker recommended continuing reunification efforts with Respondent-Mother (R 145).  Even the parenting capacity evaluation showed that Respondent-Mother was capable of parenting K.S. (R 132-39).  It showed that Respondent-Mother and K.S. were appropriately attached and that they were able to engage in developmentally appropriate and emotionally intimate activities (R 136).  The parenting capacity evaluation’s ultimate conclusion was that Respondent-Mother “presents with the basic abilities to meet her daughter’s developmental, emotional, and safety needs.” (R 137).  It is not the trial court’s place to decide who would be the better parent when it has a biological parent that meets the minimum standard for parenting.

The only party that was against continuing reunification efforts in this case was the child’s GAL.  The GAL was not in court for the permanency planning hearing and she did not submit a written report for that hearing
 (R 151).  It was the GAL Attorney Advocate, Jeanie Brown, who orally argued for the trial court to cease reunification efforts.  One can only assume that Ms. Brown was representing the position of the GAL as Ms. Brown did not state that she, herself, had investigated the case and there is no written evidence in the record of the GAL’s position or any investigation conducted by Ms. Brown or the GAL.

Further, Ms. Brown made a reference to evidence that was not contained in the record to support her argument.  Ms. Brown noted that K.S. is being set up to become a “RAD child” (T 13, lines 1-4).  The trial court seems to have relied on this information because it noted it in its written order, only it refers to it as “R.A.D.S.” (R 153, #15).  There is no evidence in the record of what either of these terms means.  The trial court did not state at any point that it was taking judicial notice of what these terms meant.

Regardless of what they mean, there is no evidence in the record to support such a concern.  It comes entirely from the mouth of the GAL Attorney Advocate who was not recognized by the trial court as an expert in anything.  Oral argument is not evidence.  When an attorney says something in oral argument that is not supported by the evidence and a trial court subsequently relies on it in its written order, the trial court has failed to properly carry out its duty as an unbiased trier of fact.

Perhaps the real party in interest for whom Ms. Brown was advocating was the besieged foster mother, Cynthia Morris
, the original foster mother who lost custody of K.S. due to a sexual abuse allegation (R 143).  Ms. Brown argues that she’s known Ms. Morris (Moore) for quite some time and that the GAL’s office feels sure that the matter will be [favorably] resolved [in Ms. Morris’s (Moore’s) favor] (T 12, lines 12-14).  At least that is the natural inference one makes when reading that section of the transcript.

Ms. Brown is talking about K.S.’s numerous placement changes late in the case, by the way (T 12).  Respondent-Mother notes for the record that she had nothing to do with K.S.’s placement changes.  If K.S. was developing “RAD” or “R.A.D.S.” or any other problem due to her numerous placement changes, that was DSS’s fault and it should not be held against Respondent-Mother.  If DSS brought that on the child such that Respondent-Mother needed to learn how to deal with such a child, a change in case plan is required, not a cessation of reunification efforts.

In light of the essential aim of the Juvenile Code toward reunification of children with their parents, findings that were made without reasoning or were made out of context, and the paucity of evidence to show a failure to comply with a case plan, Respondent-Mother submits that the trial court erred and committed an abuse of discretion here.  Accordingly, she asks this Court to reverse the trial court's order ceasing reunification efforts and remand for further proceedings aimed towards reuniting her with K.S., consistent with K.S.’s best interests.

II.
THE TRIAL COURT COMMITTED REVERSIBLE ERROR AND VIOLATED RESPONDENT-MOTHER’S SUBSTANTIAL RIGHTS WITH ITS ORDER ON VISITATION.

ASSIGNMENTS OF ERROR NOS. 32-33, R 172

Appellant will argue the above 

Assignments of Error simultaneously

Respondent-Mother incorporates by reference the arguments and citations made above as if fully set out herein.

Standard of Review
In an action involving custody of a child, the awarding of visitation rights is a judicial function.  In re Custody of Stancil, 10 N.C. App. 545, 552, 179 S.E.2d 844, 849 (1971).  The exercise of this particular judicial function should not be delegated by the court to the custodian of the child.  Id.  When the parent’s right to visitation arises, the court should consider whether the parent has by conduct forfeited the right or whether the parent’s exercise of the right would be contrary to the child’s best interests.  Id.  If the court finds that the parent has by conduct forfeited the right or that the parent’s exercise of the right would be contrary to the child’s best interests, the court may, in its discretion, deny a parent the right of visitation.  Id.  However, the court may not delegate this authority to the custodian.  Id.  This Court has upheld the Stancil visitation ruling in a recent abuse, neglect, and dependency case.  In re E.C., 174 N.C. App. 517, 522-23, 621 S.E.2d 647, 651-52 (2005).

____________________

Here, the trial court made conflicting orders regarding visitation.  At trial it ordered that Respondent-Mother’s visitation cease (T 34, line 9).  However, in its written order it ordered that visitation be “according to the visitation schedule” (R 156, #7).  There are no findings in the written order that Respondent-Mother had, by conduct, abrogated her right to visitation with K.S.  There are no findings in the order that Respondent-Mother’s visitation with K.S. would be contrary to K.S.’s best interests.  The trial court did not specify in its order the circumstances under which Respondent-Mother could visit with K.S. because there is no visitation schedule attached to the order and the DSS report simply recommends that Respondent-Mother continue weekly visitation as deemed appropriate by the treatment team (R 145).  Thus, the trial court’s order concerning visitation is in contravention to well-established and undisturbed North Carolina case law.  The facts in this case are not distinguishable from the facts in those cases giving rise to the ruling on visitation between a non-custodial parent and her child.

For the reasons stated above, Respondent-Mother respectfully urges this Court to rule that the trial court’s order concerning visitation between her and K.S. is vague and in contravention to North Carolina law.  Respondent-Mother urges this Court to remand this case to the trial court so that it may enter a visitation order that comports with North Carolina law.

CONCLUSION
Based on the arguments and authorities cited herein Respondent-Mother urges the Court to rule that the trial court committed reversible error and violated her substantial rights.  Respondent-Mother requests that this case be reversed and remanded for the reasons stated herein.
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In re J.K.H., No. COA01-753, 

2002 N.C. App. LEXIS 1718 (March 5, 2002)
� It is important to note that she did not refrain entirely from naming individuals.  In K.S.’s case she did not know the father’s last name (R 142).  In her unborn child’s case she named two gentlemen but there is no evidence in the record of the efforts DSS undertook to find these gentlemen and try to establish paternity (R 123).


� In fact, the Record reflects that the GAL never submitted a written report for any hearing in this case.


� Referred to as “Ms. Moore” in the transcript (T 12).





