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QUESTIONS PRESENTED FOR REVIEW : 

1. Whether the trial court erred in relieving respondent-appellant’s attorney 

when the case was called for trial, and then in conducting the trial when it 

had just discharged respondent’s attorney. 

2. Whether the trial court erred in conducting the hearing on termination of 

parental rights when respondent had not been properly noticed. 

3. Whether the judgment is void for lack of jurisdiction. 

PROCEDURAL HISTORY OF THE CASE 

This appeal is from a Judgment terminating parental rights signed and by the Honorable 

Judge Gary S. Cash, in session of the Buncombe County District Court on June 23, 2006, 

following a trial held beginning and concluding May 26, 2006. Respondent mother 

appeals from that Judgment to the North Carolina Court of Appeals by and through a 

Notice of Appeal entered and filed July 26, 2006. 

 STATEMENT OF GROUNDS FOR APPELLATE REVIEW 

This Court has jurisdiction over this appeal by virtue of NCGS 7A-27 c and NCGS 7b-

1002 and 7B-1113, and as result of the timely entry of notices of appeal after entry of the 

judgment of the trial court on June 23, 2006. 

STATEMENT OF THE FACTS 

This matter arises following the filing of a petition on October 5, 2005, and the issuance 

of various summonses for the termination of the parental rights of appellant Felicia 

Sorenson, a putative father, and unknown fathers. The petition lists respondent’s last 

known address as Post Office Box 1292, Leicester, North Carolina. The petition alleges 

as the only ground for termination that the petitioner neglected the minor child K.N. 

before and after the filing of a petition for custody by petitioner Buncombe County DSS. 

R.p. 35-38. A summons to respondent appellant at the box number was not served. R.p. 

44. A subsequent summons to appellant at 9760 Big Laurel Road, Marshall, NC shows 

no service or attempted service on its face. R.p. 51. An Affidavit of Service shows 

service by certified mail at the 9760 address on November 1, 2005. R.p. 106. However, 

the certified receipt shows the signature of one Hershel Jenkins, whose name apparently 

appears no where else in the record and whose relationship to the appellant, for purposes 

of services or otherwise, is never explained. No answer was filed for or by appellant. No 

attorney was appointed for the appellant. Transcript at p. 24. A notice of hearing filed 

February 17, 2006, for a trial on February 27, 2006, lists appellant’s address as 9760 

Laurel Road, but certifies that the notice was served upon her attorney. R.p. 117. A 

continuance order filed March 13, 2006, shows a continuance from March 3, 2006 until 

May 22, 2006, and no certificate of service is attached thereto. A Notice of Hearing filed 

April 24, 2006, for “the trial term of May 22, 2006”, reflects the 9760 address for 

appellant but certifies that the notice was served upon her nonexistent attorney on April 

24, 2006. 

The case came on for trial on May 26, 2006. Respondent initially did not appear. The 

Judgment improperly describes Virginia Thompson as being appellant’s attorney (R.p. 

137); however, the court acknowledged on the record after trial that Ms. Thompson had 

in fact never been appointed. Transcript at p. 24, 26. At the call of the case for trial, Ms. 

Thompson mistakenly (because she had never been appointed) moved to be released as 

counsel. This motion was granted, R.p. 137, and she left the courtroom. At trial, the only 

witness, Lisa Melton of Buncombe County DSS, testified without objection: that she 

works in the Foster care and Adoptions division; that respondent is the mother of the 

child; that respondent had a substance abuse problem; that respondent had a substance 

abuse assessment; that a drug screen “was found to be negative even though there were 

trace amounts of cocaine” (Transcript at p. 8); and that she “has no idea” what that means 

(Transcript at p. 13). The following exchange occurred: 

Q. And currently, do you know the whereabouts of the respondent mother? 

A. The last time I heard from Felicia was in March of 2006. 

Q.Okay. And what was the nature of that contact? 

A. She called and actually had left me a message, a voice mail, wanting to know 

when Court was scheduled, when the initial TPR was scheduled? 

Q. Did you tell her? 

A. I called her back and spoke to her brother and left a message letting her know 

when it was scheduled for. 

Q. Okay. 

A. And according to her voice mail message that she left me, she was living in the 

Marshall area with her boyfriend. 

 Transcript at p. 9. 

As to best interests, Ms. Melton testified: that the child was in a therapeutic foster home; 

regarding the child’s bonding and stability, “yes and no”; (Transcript at p. 18); that the 

child has Reactive Attachment Disorder; that the foster parents are not willing to adopt; 

and that a potential adoptive family was taking MAP classes. Transcript at .p. 16-19. 

Immediately at the conclusion of the trial, which lasted twenty minutes (Transcript at p. 

22), and at 10:10 AM, respondent walked into the courtroom. Transcript at p. 21. She 

was informed that a judgment was entered against her, that she had appeal rights, and that 

Ms. Thompson was “reappointed” to represent her. Transcript at p. 22. Sometime later 

that morning, respondent reappeared with Ms. Thompson. The court noted that Ms. 

Thompson had never been initially appointed. The Court further stated : “I do see Ms. 

Sorenson was noticed, actually she was served by certified mail on the TPR matter 

November 1st, 2005, and was actually given a notice of hearing that the matter, that is the 

TPR matter was going to be on the trial term, May 22nd of 06.” Transcript at p. 25. He 

then asked respondent, “because Ms. Thompson was never appointed to represent you in 

the TPR, I do need a valid address so the Clerk can mail you a copy of this Judgment”, 

(transcript at p. 26), and was told that respondent lived at 129 Rass Grooms Road, 

Marshall, NC 28753, an address which appears in no other document in the record. 

Respondent appeals from a judgment entered 23 June, 2006, and served by mail, the 

notice of appeal therefrom being entered July 26, 2006. 

ARGUMENT 

Standard of Review 

 "On appeal, our standard of review for the termination of parental rights is whether the 

trial court's findings of fact are based upon clear, cogent and convincing evidence and 

whether the findings support the conclusions of law." In re Baker, 158 N.C.App. 491, 

493, 581 S.E.2d 144, 146 (2003) (citations and internal quotations omitted). The trial 

court's "conclusions of law are reviewable de novo on appeal." Starco, Inc.v.AMG 

Bonding and Ins.Servs., 124 N.C. App. 332, 336, 477 S.E.2d 211, 215 (1996). 

This Court has previously recognized that a parent's interest in his or her child is "more 

precious than any property right." In re Murphy, 105 N.C. App. 651, 654, 414 S.E.2d 

396, 398, aff'd, 332 N.C. 663, 422 S.E.2d 577 (1992). Thus, "[a] parent's interest in the 

accuracy and justice of the decision to terminate his or her parental status is a 

commanding one." In re Bishop, 92 N.C. App. 662, 664, 375 S.E.2d 676, 678 (1989) 

(citing Lassiter v. Department of Social Services, 452 U.S. 18, 27, 68 L.Ed 2d 640, 650 

(1981). 

 A termination of parental rights proceeding involves two separate analytical phases: (1) 

an adjudication stage and (2) a dispositional stage. In re Blackburn, 142 N.C. App. 607, 

610, 543 S.E.2d 906, 908 (2001). A different standard of review applies to each phase. 

"At the adjudication stage, the party petitioning for the termination must show by clear, 

cogent, and convincing evidence that grounds authorizing the termination of parental 

rights exist." In re Young, 346 N.C. 244, 247, 485 S.E.2d 612, 614 (1997). The standard 

for appellate review is whether the trial court's findings of fact are supported by clear, 

cogent, and convincing evidence and whether those findings of fact support its 

conclusions of law. In re Huff, 140 N.C. App. 288, 291, 536 S.E.2d 838, 840 (2000), 

disc. rev. denied, 353 N.C. 374, 547 S.E.2d 9 (2001). "Clear, cogent, and convincing 

describes an evidentiary standard stricter than a preponderance of the evidence, but less 

stringent than proof beyond a reasonable doubt." N.C. State Bar v.Sheffield, 73 N.C. 

App. 349, 354, 326 S.E.2d 320, 323, cert. denied, 314 N.C. 117, 332 S.E.2d 482 (1985). 

4. The trial court erred in relieving respondent-appellant’s attorney when the 

case was called for trial, and then in conducting the trial when it had just 

discharged respondent’s attorney. Assignments of error ## 1, 3; Transcript at p. 

2. 

NCGS 7b-1101.1 provides that “The parent has the right to counsel, and to appointed 

counsel in cases of indigency, unless the parent waives the right.“ N.C. Gen. Stat. §§ 7B-

1101 and 7B-1109(b) guarantee a parent’s right to counsel, including appointed counsel 

in cases of indigency, in all proceedings related to the termination of parental rights. See 

In re Oghenekevebe, 123 N.C. App. 434, 436, 473 S.E.2d 393, 396 (1996) (recognizing 

these rights under former N.C. Gen. Stat. § 7A-289(23)). Because “’persons faced with 

forced dissolution of their parental rights have a more critical need for procedural 

protections than do those resisting state intervention into ongoing family affairs[,]’” this 

Court has previously held that “’[w]hen the State moves to destroy weakened familial 

bonds, it must provide the parents with fundamentally fair procedures,’ which meet the 

rigors of the due process clause.” In re Murphy, 105 N.C. App. 651, 653, 414 S.E.2d 

396, 397 (quoting Santosky v. Kramer, 455 U.S. 745, 753, 71 L. Ed. 2d 599, 606 

(1982)), aff’d per curiam, 332 N.C. 663, 422 S.E.2d 577 (1992). 

 “[T]he nature of process due in parental rights termination proceedings 

turns on a balancing of the ‘three distinct factors’ specified in Mathews v. 

Eldridge, 424 US 319, 335, 47 L Ed 2d 18, 96 S Ct 893 (1976): the 

private interests affected by the proceeding; the risk of error created by the 

State’s chosen procedure; and the countervailing governmental interest 

supporting use of the challenged procedure.” 

Murphy, 105 N.C. App. At 653, 414 S.E.2d at 397-98 (quoting Santosky, 455 U.S. at 754, 

71 L. Ed. 2d at 607 (citations omitted)) (alteration in original). 

It is apparent from the transcript that the Court, at the beginning of the trial, was under 

the misapprehension that Ms. Thompson had been appointed to represent the respondent 

mother. In fact, she was not, as the Court realized after the trial. (However, the judgment 

rendered a month later still described Ms. Thompson as “the respondent mother’s 

attorney.”) The problem was compounded when the court “released” Ms. Thompson 

immediately pretrial. This twenty-minute trial then proceeded with the only testimony 

coming from one witness; it appears from the record that the lone statement from the case 

worker on the stand which devolves from firsthand knowledge is her testimony that she 

had heard a message from the respondent left on her voice mail some months before. The 

remainder of the oral evidence adduced at trial and admitted, without anyone to object, 

appears to have been secondhand and third-hand testimony, gleaned from her review of 

the record. At the conclusion of the trial, this paradigm shifted dramatically in that the 

respondent appeared, and the court realized the mistake which had been made concerning 

the appointment of counsel. It then had several choices which would have cost only 

twenty minutes of judicial economy: it could have stricken all testimony and made 

arrangements to re-hear the matter on the spot; it could have appointed counsel and re-

tried or continued the matter. It did neither of those things, instead advising respondent as 

to her rights to appeal in order to repair the damage, and entering an order which 

contradicts the court’s own oral statement and the record. 

2. The trial court erred in conducting the hearing on termination of parental 

rights when respondent had not been properly noticed. Assignments or error ## 4, 

5; R.p. 130A; 137; Transcript at p. 26. 

As noted above, respondent was never appointed counsel. The purported service of 

process of the petition was by certified mail, and the receipt tendered shows the signature 

of a person who appears nowhere else in the record, to the knowledge of the undersigned. 

The matter was initially noticed for hearing; the certificate of service states that 

respondent’s attorney was served with the notice, when in fact respondent had no 

attorney. R.P. 105. That hearing was never held, and the matter continued.R.p. 125. The 

order of continuance has no attachment showing service. A second Notice of Hearing was 

issued, and again the stamped certificate of service states that respondent’s attorney was 

served with a notice of a trial to be held during the “trial term of May 22”. R.p. 130A. 

There is no indication in the record that “the trial was set for 9:30 A.M on May 26, 

2006”, as the judgment states, although subpoenas filed at least ten days beforehand for 

other parties reflect petitioner’s counsel’s awareness of that specific date and time. After 

the trial, respondent informed the Court that her address was totally different from that 

which appears at any place in the record. While the trial court appears to have 

questioned counsel regarding service and notice and to have relied upon those answers, 

the record lay before it, and even more apparent was respondent’s recitation of a different 

address given upon request of the court. It appears that respondent was never given 

proper legal or actual notice that a trial against her was proceeding on a date and time 

certain. 

3. The judgment is void for lack of jurisdiction. 

Standard of Review 

The Court conducts a de novo examination in matters of subject matter jurisdiction, 

which may be raised at any time. Raleigh Rescue Mission v. Board of Adjustment of 

City of Raleigh, 153 N.C. 737, 740, 571 S.E. 2d 588, 590 ( 2002); Beauchesne v. UNC, 

125 N.C. App. 457, 468, 481 S.E. 2d 685, 692 (1997). 

The judgment in this case states as follows: “A summons in the proceeding for 

termination of parental rights was issued by the Deputy Clerk of Court on October 18, 

2005, addressed to the respondent mother and was properly served on November 1, 2005, 

as evidenced by the Affidavit of Service contained in the juvenile court file. R.p. 137. 

This appears to be absolutely incorrect; the summons in the record, issued on that date 

and addressed to a PO box (R.p. 44), appears to have no proof of service whatsoever. A 

subsequent summons, which contains yet another address, similarly shows on its face or 

back no service or attempt at service. The only affidavit of service in this case shows 

service by certified mail to the address shown on the second summons and reflects 

acceptance of service by an unidentified person. 

Rule 4 (j) (1) c of the Rules of Civil Procedure authorizes service by registered or 

certified mail; Rule 4(j2) (2) requires the filing of an “affidavit together with the return 

or delivery receipt or copy of the proof of delivery provided by the United States Postal 

Service signed by the person who received the mail or delivery if not the addressee 

[which] raises a presumption that the person who received the mail or delivery and signed 

the receipt was an agent of the addressee authorized by appointment or by law to be 

, 663, 503 S.E.2d 707, 710 (1998), disc. review denied, 

served or to accept service of process or was a person of suitable age and discretion 

residing in the addressee's dwelling house or usual place of abode “. Such an affidavit, 

filed along with a return receipt signed by the individual who received the mail, "raises a 

presumption that the person who received the mail or delivery and signed the receipt was 

an agent of the addressee authorized by appointment or by law to be served or to accept 

service of process[.]" N.C. Gen. Stat. § 1A-1, Rule 4(j2)(2); see also Granville Med. Ctr. 

v. Tipton, 160 N.C. App. 484, 490-91, 586 S.E.2d 791, 796 (2003); Fender v. Deaton, 

130 N.C. App. 657350 N.C. 94, 

527 S.E.2d 666 (1999); Steffey v. MazzaConstruction Group, 113 N.C. App. 538, 540-41, 

439 S.E.2d 241, 243 (1994), disc. review improvidently allowed, 339 N.C. 734, 455 

S.E.2d 155 (1995). That presumption has been rebutted here, by: the Court’s 

discovery, upon its own investigation, of a different address for the respondent; the 

failure of the TPR or juvenile record, otherwise replete with the living circumstances of 

the respondent, to give any clue as to the identity of the signor of the certified receipt; and 

the lack of any responsive pleading or general appearance at any relevant time, either by 

the respondent or any attorney appointed herein. 

CONCLUSION 

If a termination of parental rights is the equivalent of “the death penalty for parents”, 

those parents should be entitled to basic due process: the right to representation, and the 

right to notice. Upon and even after the discovery of several such errors in its 

proceedings, the trial court chose to merely advise respondent of her appeal rights. 

Respondent now relies upon that relief to afford her an opportunity to respond, and asks 

that the judgment be reversed. 
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