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QUESTIONS PRESENTED FOR REVIEW
I.
DID THE TRIAL COURT ERR IN FINDING AS FACT AND CONCLUDING AS A MATTER OF LAW THAT THE JUVENILE’S BEST INTEREST WAS SERVED BY TRANSFERRING HIS LEGAL AND PHYSICAL CUSTODY TO HIS GREAT GRANDMOTHER, WITH RESPONDENT-APPELLANT BEING GRANTED ONLY VISITATION RIGHTS WITH THE JUVENILE?
II. 
DID THE TRIAL COURT ERR IN ORDERING THAT LEGAL AND PHYSICAL CUSTODY OF THE JUVENILE BE VESTED WITH THE JUVENILE’S GREAT GRANDMOTHER, WITH RESPONDENT-APPELLANT BEING AWARDED ONLY VISITATION RIGHTS WITH THE JUVENILE?
No.COA06-1462
   

TWENTY-THIRD JUDICIAL DISTRICT

NORTH CAROLINA COURT OF APPEALS







)

IN RE:




)

      J.Z.S

        
)  From Wilkes County


  


    


)  File No. 06 JA 24
 







)
STATEMENT OF THE CASE

On February 15, 2006 the Wilkes County Department of Social Services (WCDSS) filed a juvenile petition alleging that J.Z.S was a dependent juvenile. (R.pp. 2-3) The summons and a copy of the juvenile petition were served on Respondent-Appellant on March 27, 2006. (R.pp. 6-7)

On April 3, 2006 the trial court conducted an adjudicatory hearing. J.Z.S. was found to be a dependent juvenile as defined in N.C. Gen. Stat. §7B-101. The matter was set for a subsequent review on July 10, 2006. (R.pp. 19-21)

On July 10, 2006 the trial court conducted a review hearing pursuant to N.C. Gen. Stat. §7B-906. An order was subsequently entered on July 26, 2006 by the Honorable Edgar B. Gregory, District Court Judge, which is the subject matter of this appeal. Said order placed the legal and physical custody of J.Z.S. with his maternal great grandmother, Martha Perkins, and established a set visitation schedule for the Respondent-Appellant. (R.pp. 51-55) The record on appeal is void of any indication that the order entered on July 26, 2006 was ever served upon the Respondent-Appellant pursuant to the requirements of N.C. Gen. Stat. §1A-1, Rule 58.

The Respondent-Appellant, by and through trial counsel, filed a Notice of Appeal on September 7, 2006 appealing the order entered July 26, 2006. The trial court entered the Appellate Entries on September 8, 2006 finding Respondent-Appellant to be indigent and qualified for appointed appellate counsel. (R.pp. 56-57) Amended Appellate Entries were entered by the trial court on September 11, 2006. (R.pp. 58-59)


On September 25, 2006, Ms. Tracie M. Jordan filed a Motion for Appointment of Appellate Counsel. On the same date, the trial court entered an order appointing Ms. Jordan as the Guardian ad Litem Appellate Counsel. (R.pp. 60-62)

The transcriptionist served the trial transcript on the parties on October 3, 2006. (T. Certificate of Service) The proposed record on appeal was served on the parties by Respondent-Appellant, who inadvertently served trial counsel for the Guardian ad Litem, rather than Ms. Jordan, who served as appellate counsel for the Guardian ad Litem. (R.p. 67) No party other than the Guardian ad Litem-Appellee served upon the Respondent-Appellant any amendments or objections to the proposed record on appeal or a proposed alternative record on appeal. Respondent-Appellant did not object to the amendments or objections or proposed alternative record on appeal served by the Guardian ad Litem-Appellee and, accordingly, the record on appeal was settled pursuant to N.C.R. App. P. 11.


Respondent-Appellant mailed the record on appeal for filing in the North Carolina Court of Appeals on November 3, 2006. (R.p. 68) The record on appeal was filed in the North Carolina Court of Appeals on November 6, 2006 and was docketed on November 14, 2006.

STATEMENT OF GROUNDS FOR APPELLATE REVIEW

The Respondent-Appellant gave written Notice of Appeal from a final order in the matter involving J.Z.S. entered by the Honorable Edgar B. Gregory on July 26, 2006. Respondent-Appellant asserts he is authorized to appeal said order pursuant to the provisions of N.C. Gen. Stat. §§7B-1001 and 7B-1002.
STATEMENT OF THE FACTS

J.Z.S. is the biological child of Crystal Marie Stokes and Sylvester Leroy Roseboro, the Respondent-Appellant. (R.p. 2) J.Z.S. was approximately 22 months old at the time he was placed in the custody of WCDSS on February 15, 2006. (R.pp. 2-3, 10-12) On February 15, 2006, WCDSS filed a juvenile petition alleging that Crystal Marie Stokes, the mother of J.Z.S. had left the minor child with Martha Perkins, his maternal great grandmother, in order to attend court in Charlotte on January 3, 2006. Ms. Stokes thereafter, the petition alleged, did not return for the minor child. Ms. Stokes had pending warrants in regard to criminal charges when she failed to return and retrieve the minor child from Ms. Perkins. The juvenile petition filed on February 15, 2006 contained no direct allegations whatsoever regarding Respondent-Appellant. (R.pp. 2-3)

J.Z.S. spent approximately 13 of his first 15 months of life in the care of Martha Perkins. (T.p. 13) In June of 2005 J.Z.S. went to stay with the Respondent-Appellant and Crystal Marie Stokes in Charlotte. (T.p. 13) In approximately August 2005, Respondent-Appellant began to provide sole care for the juvenile, which lasted until October 2005 when Crystal Marie Stokes retrieved the juvenile. Respondent-Appellant allowed Ms. Stokes to retrieve J.Z.S. because she had custody of the juvenile, Respondent-Appellant believed. (T.pp. 13-14) After the juvenile was returned to the home of Ms. Perkins, Respondent-Appellant continued to maintain contact with the juvenile by exercising weekend visitation with J.Z.S. (T.pp. 17, 25-26) Respondent-Appellant continued to visit with the juvenile on weekends after WCDSS obtained custody of the juvenile. Said visitation would occur on Saturdays and last approximately half of the day. No problems had occurred during the visitation of Respondent-Appellant and J.Z.S. as of the time of the review hearing on July 10, 2006. (T.pp. 11, 15) During his visitation with J.Z.S on weekends after WCDSS obtained custody of the juvenile, Respondent-Appellant would engage in such activities as playing ball in the yard and holding the juvenile on his lap and talking to him. (T.p. 16) In addition to weekend visitation with J.Z.S., Respondent-Appellant was also calling and speaking with the juvenile by telephone. (T.p. 6) 

As of the time of the July 10, 2006 review hearing, Respondent-Appellant was paying child support for J.Z.S., in the amount of approximately $50 to $55 per month. (T.p. 6) Respondent-Appellant owned his own home, a three bedroom home in which J.Z.S. would have had his own bedroom. (T.p. 23) Respondent-Appellant, prior to WCDSS assuming custody of J.Z.S., had never had prior involvement with a department of social services. (T.p. 29) As of July 10, 2006, Respondent-Appellant was approximately 60 years of age; Martha Perkins, the maternal great grandmother, was approximately 66 years of age. (T.pp. 16, 33) Respondent-Appellant, as of July 10, 2006, did not abuse alcohol or drugs. Respondent-Appellant, as of that date, had no health problems, while Martha Perkins suffered from a long-standing diabetic condition and suffered from issues involving cancer located in her chest. (T.pp. 16, 27)

Respondent-Appellant was willing and able to protect the juvenile from any inappropriate contact with the mother of the juvenile, as of July 10, 2006, should the mother thereafter have appeared while under the influence of any substances and requested contact with J.Z.S. (T.p. 32) Respondent-Appellant was willing to follow any directives or recommendations of either the trial court or WCDSS as to the mother’s future contact with J.Z.S. (T.p. 33)

Mecklenburg County Department of Social Services conducted a home study on the Respondent-Appellant, as to possible placement of J.Z.S. with him. The home study was completed in April 2006, and placement of J.Z.S. with Respondent-Appellant was approved. Mecklenburg County Department of Social Services identified no risks to the juvenile by placement being granted to Respondent-Appellant, including any risks from possible substance abuse, domestic violence, mental health issues, supervision issues or disciplinary issues. (R.pp. 32-41)

The social worker assigned to the case of J.Z.S., Tameika Hayes, testified on July 10, 2006 that both Respondent-Appellant and Martha Perkins appeared to be appropriate caretakers for the juvenile, and that neither would be a better caretaker than the other. Ms. Hayes testified that her recommendation was that Respondent-Appellant’s visitation be gradually increased in the hope of transitioning J.Z.S. out of Ms. Perkins’ home. (T.pp. 7, 12)   
ARGUMENT
I.
THE TRIAL COURT ERRED IN FINDING AS FACT AND CONCLUDING AS A MATTER OF LAW THAT THE JUVENILE’S BEST INTEREST WAS SERVED BY TRANSFERRING HIS LEGAL AND PHYSICAL CUSTODY TO HIS GREAT GRANDMOTHER, WITH RESPONDENT-APPELLANT BEING GRANTED ONLY VISITATION RIGHTS WITH THE JUVENILE.
ASSIGNMENT OF ERROR NOS. 1, 2 R.p. 66

A. STANDARD OF REVIEW
This is an appeal of an order entered following a review hearing conducted pursuant to N.C. Gen. Stat. §7B-906. As such, the trial court’s order must comply with the statutory provisions of N.C. Gen. Stat. §7B-906 and the other statutory sections referenced by N.C. Gen. Stat. §7B-906. All dispositional orders of the trial court entered after an adjudication of abuse, neglect or dependency must contain findings of fact based upon credible evidence presented at the hearing. In re Helms, 127 N.C. App. 505, 491 S.E. 2d 672 (1997). If the trial court’s findings of fact are supported by competent evidence, they are conclusive on appeal. In re Isenhour, 101 N.C. App. 550, 400 S.E. 2d 71 (1991). The appellate court may review the trial court’s conclusions of law de novo. In re Pope, 144 N.C. App. 32, 547 S.E. 2d 153 (2001) citing Starco, Inc. v. AMG Bonding and Ins. Services, Inc., 124 N.C. App. 332, 477 S.E. 2d 211 (1996), aff’d 354 N.C. 359, 554 S.E. 2d 644 (2001) N.C. Gen. Stat. §1A-1, Rule 52 (a)(1) mandates that conclusions of law be supported by, and based upon, the facts found by the trial court. See Appalachian Poster Advertising Co. Inc. v. Harrington, 89 N.C. App. 476, 366 S. E. 2d 705 (1988). All findings, conclusions and orders of the trial court must ultimately be in the best interests of the juvenile. In re Shue, 311 N.C. 586, 319 S.E. 2d 567 (1984).

B. ARGUMENT
In the case at bar, the trial court, in finding of fact number 12, found it was in the best interest of J.Z.S. to transfer his custody to the maternal great grandmother, Martha Perkins, and to reserve reasonable visitation for Respondent-Appellant with the juvenile. (R.P. 52) The trial court thereafter concluded as a matter of law in conclusions of law numbers 2 and 3 that is was in the best interest of J.Z.S. that his legal and physical custody be vested with Ms. Perkins, and that Respondent-Appellant be offered reasonable visitation with the juvenile. Respondent-Appellant asserts that the trial court erred in its finding of fact number 12, and that its conclusions of law numbers 2 and 3 are not supported by proper findings of fact.

N.C. Gen. Stat. §7B-100 (4) provides that one purpose of subchapter one of the Juvenile Code is
[t]o provide standards for the removal, when necessary, of juveniles from their homes and for the return of juveniles to their homes consistent with preventing the unnecessary or inappropriate separation of juveniles from their parents.
N.C. Gen. Stat. §7B-100(4)

J.Z.S. clearly could not be returned to the care of his mother as of July 10, 2006, as the mother was incarcerated in the Department of Corrections. (R.p. 51) However, just as clearly, Respondent-Appellant was in a completely different set of circumstances from those of the mother, with placement of J.Z.S. with Respondent-Appellant as of July 10, 2006 having been quite feasible and appropriate.

The juvenile petition filed in the case involving J.Z.S. was filed on February 15, 2006 and alleged only dependency of the juvenile. No allegations of the petition ran directly to Respondent-Appellant. (R.pp. 2-3) Respondent-Appellant had developed and maintained a substantial relationship with the juvenile, both before and after WCDSS assumed custody of the minor child. The minor child had begun to reside with Respondent-Appellant and the minor child’s mother in June 2005, and Respondent-Appellant, beginning in August 2005, began to provide sole care for J.Z.S. Respondent-Appellant continued to provide sole care for the juvenile until October 2005, when the juvenile’s mother retrieved the juvenile, thereafter returning the juvenile to the home of his maternal great grandmother, Martha Perkins. (T.pp. 13-14, 25, 29-30) Upon the juvenile being returned to the home of Ms. Perkins, Respondent-Appellant continued to maintain contact with his son by exercising visitation with him on weekends. (T.pp. 17, 25-26) This weekend visitation continued even after WCDSS assumed custody of the juvenile. Respondent-Appellant’s visitation with J.Z.S. had gone very well through the time of the hearing on July 10, 2006 (T.pp. 11, 15) Respondent-Appellant also maintained telephone contact with J.Z.S. (T.p. 6) Respondent-Appellant, as of the July 10, 2006 hearing, was paying child support for the juvenile. (T.P. 6) Respondent-Appellant owned his own three bedroom home in which the juvenile would have had his own bedroom. (T.p. 23) Respondent-Appellant had no prior involvement with a department of social services prior to WCDSS having assumed custody of J.Z.S. (T.p. 24) As of the July 10, 2006 hearing, Respondent-Appellant expressed a willingness and an ability to protect the juvenile from any unwarranted contact with the juvenile’s mother which WCDSS or the trial court did not authorize. (T.pp. 32-33)
Quite striking in this case is the fact that Mecklenburg County Department of Social Services, in April 2006, had conducted a home study on Respondent-Appellant and found him to be an appropriate placement for J.Z.S. No risks whatsoever to J.Z.S. were identified by Mecklenburg County Department of Social Services in their comprehensive assessment of Respondent-Appellant and his home. (R.pp. 32-41) The testimony of Social Worker, Tameika Hayes at the July 10, 2006 hearing was also most telling; Ms. Hayes testified that both the Respondent-Appellant and Ms. Perkins appeared to be appropriate caretakers for the juvenile, and that neither person would appear to have been a better caretaker for J.Z.S. than the other. Ms. Hayes further testified that her recommendation was that Respondent-Appellant’s visitation be gradually increased with the goal of transitioning the juvenile out of the home of Ms. Perkins. (T.pp. 7, 12)

There can be no true denial of the significant relationship that existed between the juvenile and Ms. Perkins as of July 10, 2006. Ms. Perkins was the juvenile’s maternal great grandmother. The juvenile had spent the great majority of the first 15 months of his life with Ms. Perkins, and the juvenile was placed with Ms. Perkins from the commencement of the juvenile action in February 2006 through the review hearing on July 10, 2006. However, Ms. Perkins was older than Respondent-Appellant by approximately six years, and she had significant health problems as of July 10, 2006, while Respondent-Appellant had none. (T.pp. 16, 27, 33)
The trial court was required to consider two possible custodians on July 10, 2006, both being arguably suitable, one a parent and one a great grandparent. N.C. Gen. Stat. §7B-100(4) indicates the spirit and intent of the Juvenile Code: to provide procedures for removing and returning juveniles to their homes “consistent with preventing the unnecessary or inappropriate separation of juveniles from their parents.” In the instant case, this is exactly what happened: the “unnecessary,” if not “inappropriate,” separation of J.Z.S. from the care and custody of his biological father. Respondent-Appellant was a suitable custodian to provide for the care of J.Z.S., and he was a natural parent in addition to this. As our Supreme Court recognized in Petersen v. Rogers, 337 N.C. 397, 445 S.E. 2d 901 (1994), biological parents do have a “constitutionally-protected paramount right” to the care, custody and control of their children. Respondent-Appellant would not argue that the holding of Petersen or of such cases as Price v. Howard, 346 N.C. 68, 484 S.E. 2d 528 (1997) or Cantrell v. Wishon, 141 N.C. App. 340, 540 S.E. 2d 804 (2000) are substantively controlling in the instant matter, as those cases involved Chapter 50 civil custody actions and the instant case involves a juvenile action under Chapter 7B. However, the vital principle in Petersen and other similar cases, that of the “paramount right” of parents to the custody of their children, is quite consistent with one of the stated purposes of the Juvenile Code being the prevention of the unnecessary separation of children from their parents. The best interest of J.Z.S. was quite consistent with placement or custody of the child being granted to Respondent-Appellant. The court action was quite young, with J.Z.S. only having been in the custody of WCDSS less than five months at the time custody was placed with the maternal great grandmother; the matter had only been adjudicated on April 3, 2006, with the July 10, 2006 hearing having been the first review hearing after adjudication. (R.p. 21) The trial court acted much too hastily in granting custody of a minor child to a non-parent, in light of a suitable parent being available. A trial court should not lightly or hurriedly decide to grant permanent custody of a child to a non-parent, particularly when a parent is ready, willing and appropriate to assume custody of that child.

Respondent-Appellant would argue that the trial court, based upon the credible, competent evidence of record, erred in finding that the best interest of J.Z.S. would be served by transferring his custody to the maternal great grandmother, with only visitation being afforded the Respondent-Appellant. Respondent-Appellant further argues that the trial court’s conclusions of law to the same effect are unsupported by proper findings of fact, and are thus erroneous. Accordingly, this Court should reverse the trial court’s order entered July 26, 2006.      
II. THE TRIAL COURT ERRED IN ORDERING THAT LEGAL AND PHYSICAL CUSTODY OF THE JUVENILE BE VESTED WITH THE JUVENILE’S GREAT GRANDMOTHER, WITH RESPONDENT-APPELLANT BEING AWARDED ONLY VISITATION RIGHTS WITH THE JUVENILE. 

ASSIGNMENTS OF ERROR NO. 3 R.p. 66
A. STANDARD OF REVIEW

Respondent-Appellant references and incorporates the prior Standard of Review as if fully set forth herein. In addition, Respondent-Appellant asserts that the appellate court must determine if the trial court’s orders in the instant case are supported by its conclusions of law. A decision by a trial court should be affirmed only if the trial court’s conclusions of law are supported by proper finding of fact, and proper conclusions of law support the order of the trial court. See In re Everette, 133 N.C. App. 84, 514 S.E. 2d 523 (1999); Frieson v. North Carolina Real Estate Licensing Bd., 72 N.C. App. 665, 325 S.E. 2d 293 (1985).

B. ARGUMENT
The trial court ordered that the legal and physical custody of J.Z.S. be placed with his maternal great grandmother. The trial court further ordered that Respondent-Appellant be granted specific visitation with J.Z.S. as set forth in the court’s order. (R.p. 53)

As argued previously, the trial court’s finding that the best interest of J.Z.S. was promoted by his custody being placed with the maternal great grandmother, rather than the Respondent-Appellant, is not supported by the competent evidence. In an evaluation of which custodian would have promoted the best interest of the juvenile, with both custodians appearing appropriate, the biological parent, in and by his strongest of natural relationships to the child, should have been chosen over the more distant relation of great grandmother. In the same manner, the trial court’s conclusions of law concluding that the best interest of J.Z.S. would be served by placing his custody with his maternal great grandmother, as opposed to his father, and that his father should only be afforded visitation, are unsupported by proper findings or competent evidence. The trial court thus erred in ordering that custody of J.Z.S. be granted to the great grandmother and that Respondent-Appellant be awarded only visitation, as such orders are not supported by proper conclusions of law. The trial court’s order entered July 26, 2006, accordingly, should be reversed.  
CONCLUSION


For the reasons stated herein, the review order entered July 26, 2006 should be reversed.  

Respectfully submitted this the ______ day of December, 2006.




     
__________________________________





DAVID A. PEREZ





Attorney for Respondent-Appellant





32-C Trade Street






Thomasville, NC 27360






(336) 475-9101

State Bar No. 17560

No.COA06-1462
   

TWENTY-THIRD JUDICIAL DISTRICT

NORTH CAROLINA COURT OF APPEALS







)

IN RE:




)

      J.Z.S

        
)  From Wilkes County


 


    

)  File No. 06 JA 24
 







)

CERTIFICATE OF SERVICE

This is to certify that I have served the foregoing original RESPONDENT-APPELLANT’S BRIEF upon the Clerk of the North Carolina Court of Appeals and copies of said RESPONDENT-APPELLANT’S BRIEF upon the following attorneys of record by placing true and exact copies of the same in secure envelopes with sufficient postage thereon in the United States Postal Service at Thomasville, North Carolina and addressed as follows:

John H. Connell, Clerk


Tracie Jordan, Esq. 
North Carolina Court of Appeals
P.O. Box 744 
P.O. Box 1779




Jefferson, NC 28640 
Raleigh, NC 27602-1779


 
Paul Freeman, Esq. 



Randy Hincher, Esq.

P.O. Box 141




232 Oak Street    

Wilkesboro, NC 28697
     
Jonesville, NC 28025
This the ______ day of December, 2006.






_____________________________






DAVID A. PEREZ 





Attorney for Respondent-Appellant






32—C Trade Street






Thomasville, NC 27360






(336) 475-9101






State Bar No. 17560
PAGE  
19

