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*******************************************

IN RE:

)

J.W.B.

)  From Buncombe County
)  No. 04 J 339


QUESTIONS PRESENTED
I.  ARE THE TRIAL COURT’S FINDINGS OF FACT #4, 5, 6, AND 7 IN THE ADJUDICATION JUDGMENT SUPPORTED BY CLEAR AND CONVINCING EVIDENCE?

II.  ARE THE TRIAL COURT’S FINDINGS OF FACT #5, 6, 7, 8, 9, 12, AND 17 IN THE DISPOSITIONAL ORDER SUPPORTED BY THE EVIDENCE AND ARE THEY PROPER FINDINGS OF FACT?

III. IS THE TRIAL COURT’S CONCLUSION THAT THE MINOR CHILD IS NEGLECTED IN THAT THE CHILD LIVED IN AN ENVIRONMENT INJURIOUS TO HIS WELFARE SUPPORTED BY SUFFICIENT, COMPETENT EVIDENCE AND FINDINGS OF FACT?

IV.  DID THE TRIAL COURT ERR AND EXCEED ITS AUTHORITY UNDER N.C.G.S. CHAPTER 7B IN ENTERING AN ORDER WITH A CUSTODIAL ARRANGEMENT WHICH GAVE PHYSICAL CUSTODY OF THE CHILD EQUALLY TO EACH PARENT WHILE CONDITIONING CUSTODY ON THE PARENTS “COOPERATING WITH THE DEPARTMENT AND FOLLOWING THE ORDERS OF THIS COURT?”

V.  DID THE TRIAL COURT ABUSE ITS DISCRETION IN MODIFYING THE CUSTODIAL ARRANGEMENT, SO THAT EACH PARENT HAS PHYSICAL CUSTODY OF THE MINOR CHILD AN EQUAL AMOUNT OF TIME?  


STATEMENT OF THE CASE
On Dec. 13, 2004, Petitioner filed a neglect petition.  Upon Petitioner’s oral motion, on Jan. 5 2005, an ex parte order was entered ordering the mother to produce the child to Petitioner.  Upon Petitioner’s oral motion, on Jan. 13, 2005, an order was rendered allowing Petitioner to make a home visit.  The order was entered on April 22, 2005.  On Feb. 8, 2005 and March 7, 2005, orders were entered allowing the disclosure of medical records and providing for visitation between the father and child.  On June 3, 2005, an order was entered increasing the amount of visitation between father and child and providing for monitored exchanges of the child.

A hearing on the neglect petition was held on July 11, 12, 13, and 18, 2005.  On Aug. 11, 2005, an adjudication judgment and dispositional order was entered.  The order adjudicated the child neglected and gave joint legal and physical custody of the child to the parents.  Joint custody was contingent upon the parents cooperating with Petitioner and gave the parents other directives.

On Aug. 15, 2005, the mother filed her notice of appeal.  The transcript of the neglect hearing was delivered to the parties on Sept. 6, 2005.  The proposed record on appeal was served on Oct. 3, 2005.  No objections or amendments to the proposed record were filed.  The record on appeal was filed on Nov. 14, 2005, and docketed on Dec. 9, 2005.  The printed record on appeal was mailed on Dec. 19, 2005.    


STATEMENT OF THE GROUNDS FOR APPELLATE REVIEW
The Court of Appeals has jurisdiction over this appeal by virtue of N.C.G.S. 7A-27(c) and 7B-1001.  Respondent filed a timely notice of appeal on Aug. 15, 2005.  This appeal is from a final order.


STATEMENT OF THE FACTS
J.W.B. was born prematurely.  He was diagnosed with having water on his brain at 9 or 10 months of age and is mildly developmentally delayed.  Since about 15 months of age, J.W.B. has gone to physical, speech, and occupational therapy. (R p. 44, T p. 145-146, Exhibit pp. 32-74)

The parents never married.  They began to date in 2001 or 2002 and lived together for about a year prior to separating on April 27, 2004.  During that time, the father spent time in jail due to “community service issues.”  (R p. 45, T pp. 141-142, 191, 195-196, 274) 

On April 27, 2004, the mother and father argued over the child’s medical treatment.  The father did not agree with the pediatrician’s recommendations and wanted a second opinion.  The mother went to a neighbor’s, called the police, and she left the residence.  The mother separated from the father that evening, and the parents have not lived together since that incident.  On the previous day, April 26, 2004, the father threw a cup of coffee at the mother, which hit her and splattered coffee on the mother and child.  The mother and father gave directly conflicting accounts of the incidents in April of 2004.  (R p. 45-46, T pp. 100-101, 108, 147-152, 155-158, 213-217, 219-220, 240-241)

From April 27, 2004 to June of 2004, the mother and child lived with the mother’s parents.  From June of 2004 to August of 2004, the mother and child lived in a domestic violence shelter.   Thereafter, the mother and child lived with the mother’s parents. (R pp. 46-48, T pp. 128-130, 183) 

After the mother and father separated, DSS received two reports regarding the mother, some of which were extreme.  For instance, the caller claimed that the mother suffered from bipolar disorder and did not take medication for her condition and that she would not take the child to a medical appointment at Duke Hospital.  The caller claimed that the child’s condition had been caused by shaken baby syndrome.  (R p. 46, T pp. 76-77)

DSS talked with the mother and the father and various other parties and observed the child.  The accounts varied as to what had happened and when it had happened.  The mother and her parents were cooperative until June of 2004 when DSS began to ask for confirmation regarding the mother’s current mental health status and would not stop the investigation until that was provided. (R pp. 46-47, T pp. 78-97)

During July of 2004, DSS attempted to contact the mother but received no response.  The case worker located the mother at a domestic violence shelter and met with her on July 21, 2004.  The mother and the social worker agreed to a family services case plan.  The mother agreed to obtain a mental health evaluation; to obtain a domestic violence assessment; to continue to address the child’s medical and developmental needs; and to attend parenting classes.  (R p. 47, T pp. 11-28)

In July of 2004, DSS contacted the father.  They agreed to a plan in which the father would undergo substance abuse treatment; attend an anger management and domestic violence program; and attend parenting classes so as to learn about developmental stages, appropriate behavior, and age-appropriate discipline of the child.  The father was cooperative with DSS.  (R p. 47, T pp. 39-44, Exhibit pp. 8-12)

DSS was able to maintain contact with the mother and child while she was in the domestic violence shelter.  After the mother left the shelter in August of 2004 and returned to her parents’ home, neither the mother nor her parents would respond to DSS requests to make home visits or to see the child.  The relationship between DSS and the mother and maternal grandparents grew more hostile.  (R pp. 47-48, T pp. 28-32)

In October of 2004, the social worker went to one of the child’s therapy appointments and confronted the mother and maternal grandmother.  The mother and maternal grandmother refused to allow the social worker to visit the child.  (R pp. 47-48, T pp. 31, 34-35)

DSS filed its neglect petition on Dec. 13, 2004.  On Jan. 5, 2005, DSS obtained a court order allowing the social worker to visit with the child, and she visited him that same day.  Thereafter, an order was entered allowing DSS to make a home visit and visit with the minor child on Jan. 13, 2005.  (R pp. 6-9, 16-17, 24-25, T p. 36-37)

The father told DSS that, on five or six occasions, the mother had made some sort of suicide threat, which involved locking herself in the bathroom with the lights off up to an hour and a half.  In his own testimony, the father described these suicide threats as a constant occurrence.   (R p. 45, T pp. 99, 107, 109, 112-114, 198-205)

The father also described a home filled with constant arguing.  He said that the mother threw various things at him, such as die cast toy cars, forks, spoons, plates, and cups.  In the father’s account, he was not the protagonist but always the recipient of the mother’s anger.  The mother also described frequent arguments but denied that there was real domestic violence in the home.  The father broke the mother’s eyeglasses on two different occasions.   (R p. 45, T pp. 140-144, 186-187, 206-212, 243-245, 255-257, 264-265)       

DSS was also concerned in that the mother had not completed  a mental health treatment plan for another child, Amanda, in 1999.  As a result of a custody action initiated by Amanda’s father, Amanda’s custody was transferred to her father.  However, neither Amanda’s file with DSS or the custody action were admitted into evidence.  The details of that action were vague, and it was never clear what happened between Amanda and her mother.   The mother’s uncontroverted testimony was that she finished her therapy arising from her depression in 1999.  (R p. 45, T pp. 51-55, 119-120, 122-124, 135, 138-139, 185-186, 189, 263-264)

The father was a heavy drinker, although the testimony was conflicting on this point as well.  While the mother claimed that the father could drink two twelve packs of beer in one day, the father said that he drank a six pack of beer per week.  He has been convicted of a DWI.  He does not have a car or driver’s license.  (R p. 45-46, T pp. 152-154, 156, 187-188, 194-195, 212)

In connection with a DWI conviction, the father went through  drug and alcohol rehabilitation treatment.  The father says he no longer drinks.  As a result of an assault on a female conviction stemming from the April 27, 2004 incident with the mother, the father completed an anger management class.  The father also completed two parenting classes, namely: “the flu and children/infants” and “playing with your child/infant.”  (R pp. 46-47, T p. 194, 213, 217-219, Exhibit p. 13) 

Between April of 2004 and one month prior to the neglect hearing, the father did not pay any child support.  Child support had begun to be garnished from his wages about one month prior to the hearing in July of 2005.  (T p. 235)

The father did not consider it necessary to file an action for custody and visitation, as DSS and he were working together on the issues of custody and visitation.  Someone from DSS advised the father that DSS could help him get visitation with the child. (T pp. 58-59, 62, 236-237)

While at the domestic violence shelter in the summer of 2004, the mother attended three group meetings or classes regarding anger and domestic violence.  By the time of the hearing, the mother had attended two parenting classes.  The mother had begun seeing a psychologist.  (R p. 48, T pp. 132--134, 164-169, Exhibit p. 75)

By the time of the neglect hearing, DSS had received medical records concerning both mother and child and had seen the child on a regular basis. (R pp. 16-17, 24-25, 34-43, Exhibit pp. 27-74 DSS papers)

The neglect petition was heard on July 11, 12, 13, and 18, 2005.  On Aug. 11, 2005, an adjudication judgment and dispositional order was entered.  The judgment adjudicated the child neglected in that he lived in an environment injurious to his welfare.  The dispositional order gave the parents joint legal and physical custody of the child.  Physical custody of the child is to alternate on a weekly basis.  At the same time, the court ordered that joint custody “shall be contingent upon the respondent parents cooperating with the Department and following the Orders of this Court.”  The order prohibited alcohol in the father’s home.  Each parent is to allow unannounced home visits by the guardian ad litem and DSS.  The mother was ordered to receive a psychological evaluation and to follow any recommendations for therapy; to have an anger or domestic violence assessment; and to participate in parenting classes.  The court ordered the enrollment of the child in developmental daycare.  (R pp. 44-54)      


Standard of review
The Petitioner has the burden of proving that the child is  neglected by clear and convincing evidence.  N.C.G.S. 7B-805 (2003).  The standard of review in a nonjury trial is whether there is competent evidence to support the trial court’s findings of fact.  Shear v. Stevens Building Co., 107 N.C. App. 154, 418 S.E.2d 841 (1992).  In general, a proper review of a trial court’s finding of neglect entails a determination of (1) whether the findings of fact are supported by clear and convincing evidence, and (2) whether the legal conclusions are supported by the findings of fact.  In re Pittman, 149 N.C. App. 756, 561 S.E.2d 560 (2002).  Clear and convincing evidence is greater than the preponderance of the evidence standard required in most civil cases.  In re Smith, 146 N.C. App. 302, 552 S.E.2d 184 (2001).  It is defined as evidence which should fully convince.  Id. 

Once the trial court adjudicates a child as neglected, the court moves to the dispositional stage at which it considers solely the best interests of the child.  In re Pittman, 149 N.C. App. at 766, 561 S.E.2d at 567; See N.C.G.S. 7B-901 (2003) and N.C.G.S. 7B-903 (2003).  That determination is reviewed for abuse of discretion.  Id. 


ARGUMENT
I.  THE TRIAL COURT’S FINDINGS OF FACT #4, 5, 6, AND 7 IN THE ADJUDICATION JUDGMENT ARE NOT SUPPORTED BY CLEAR AND CONVINCING EVIDENCE.

ASSIGNMENT OF ERROR NO. 1  (R p. 44-48)

The facts supporting a conclusion of neglect must be supported by clear and convincing evidence.  See N.C.G.S. 7B-805 (1999).

In finding of fact #4 in the adjudication judgment, the trial court finds that both of the mother’s prior husbands committed domestic violence toward her.  However, the evidence regarding this subject was that only one of the mother’s prior husbands committed domestic violence. (R p. 45, T p. 133-138)

In finding of fact #5, the trial court has combined a number of statements which were not made together and are not supported by clear and convincing evidence.  Moreover, the trial court has combined the mother’s depression resulting from her second marriage with the problems she experienced with her daughter wanting to go live with her father. (R p. 45)

Finding of fact #5 is: “the respondent mother has a daughter, Amanda, born of the marriage between her and Michael Ellison.  Prior to the respondent’s admission at Copestone, Amanda attempted to kill herself because the respondent mother would not let her live with her father.  Amanda had threatened to call the Department of Social Services if the respondent mother did not let her live with her father and, as a result of a custody action, the respondent mother no longer sees her said daughter.”  (R p. 45)  

In fact, the evidence is less than clear as to what happened between the mother and her daughter.  The evidence is also less than clear as to what the mother’s mental health problems were in 1999.  There is no evidence to support a finding that the mother’s mental health was related to both events.  If the two were so clearly related, the DSS and custody files could have been and should have been admitted into evidence.  Instead, all the evidence was by inference and innuendo.  Most of the statements which were used to construct this finding of fact were made in an argumentative, offhand manner and went into absolutely no detail.  The evidence was not clear and convincing evidence.  The finding of fact is prejudicial, because it would support broader conclusions regarding the mother’s mental health and how it may relate to J.W.B.  (T pp. 51-55, 119-120, 135-140, 185-186, 189, 197)

In finding of fact #6, the court finds as fact much of the father’s testimony as to the mother throwing dishes on a regular basis.  In finding of fact #7, the court finds as fact much of the father’s testimony regarding the mother’s suicidal gestures.  The Appellant argues not just the father’s credibility but how it fails to meet the clear and convincing standard in the third argument of this brief and incorporates the argument herein.  (R p. 45)

II.  THE TRIAL COURT’S FINDINGS OF FACT #5, 6, 7, 8, 9, 12, AND 17 IN THE DISPOSITIONAL ORDER ARE NOT SUPPORTED BY THE EVIDENCE OR ARE NOT PROPER FINDINGS OF FACT.

ASSIGNMENT OF ERROR NO. 2 (R pp. 49-51) 

  The trial court’s factual findings must be specific ultimate facts, which are the final resulting effect reached by processes of logical reasoning from the evidentiary facts.  Appalachian Poster Advertising Co. v. Harrington, 89 N.C. App. 476,479, 366 S.E.2d 705,707 (1988).  Recitations of evidence or allegations are not ultimate facts.  Id.  See In re: Anderson, 151 N.C.App. 94, 564 S.E.2d 599 (2002); Moore v. Moore, 160 N.C. App. 569, - S.E.2d. - (2003).  The requirement for appropriate findings of fact and conclusions of law is not designed to encourage ritualistic recitations by the trial court.  Montgomery v. Montgomery, 32 N.C. App. 154, 231 S.E.2d 26 (1977).

Findings of Fact #5, #6, and #7 come from the child’s therapy records.  They recite almost verbatim certain portions of the record.  None of the recitations go past Dec. 12, 2004, which predates the petition and the hearing.  They are objectionable in that they do not really define the child’s developmental delays, and they fail to show the child’s progress to July of 2005 while in the mother’s care. (R pp. 49-50, Exhibit pp. 35-38, 46-47, 63-64)

In fact, according to the medical records, the child was not referred to therapy until Oct. or Nov. of 2004.  By July of 2005, according to the medical records, physical therapy had been discontinued, as the child achieved the goal of walking independently.  By March of 2005, the child was becoming more vocal.  He seemed to have more problems with fine motor skills.  However, the various therapies seemed to indicate that the goal for J.W.B. was normal development and that he had “recovery potential.”  It should be noted that the mother took the child to his therapies on a consistent basis.  (Exhibit p. 32, 37-38, 41, 49-51, 60, 63-64, 68-69)         

In finding of fact #8, the court finds: “[t]he minor child was born with developmental delays; however he has social delays due to the environment in which he has been made to live.  When the social worker first became acquainted with this child, at approximately 12 months of age, she observed that he did not smile or interact at all.  This lack of social smiling, interaction, or trust was noticeable.”  (R p. 50) 

This finding is taken from the social worker’s report, which is extremely critical of the mother.  The social worker was not impartial, and she was working towards getting the father visitation as opposed to curing any alleged neglect.  The social worker is not competent to diagnose the child’s developmental or “social” delays.  In fact, one of the problems of the case is that there was no impartial, professional witness to explain what the child’s problems were and how he was progressing.  The observations of the social worker are her personal opinions and not medical or psychological diagnoses.  The finding of fact should have made that distinction. (Exhibit pp. 21-23)     

In finding of fact #9, the trial court found that the father had been “consistently employed, and has paid child support.”  In fact, the father had been consistently employed and had not paid child support.  Prior to the hearing, the father had paid child support for one month, although the parties had been separated for  fourteen months.  Moreover, the child support was only paid after the father’s wages were garnished.  The finding also claims that the child has “a bond with his paternal aunt and her children as she kept him extensively in her home for the respondent mother.”  The evidence does not show that there is a bond between the child and her aunt.  The aunt kept the child when he was only months old.  Moreover, she kept the child while the mother and father were working.  The wording of this part of the finding really emphasizes the mother vs. DSS and father aspect of this case.  It also supports the mother’s trial attorney’s argument that this is a Chapter 50B custody case. (R p. 50, T pp. 234-235, 275-277) 

In finding of fact #17, the court recites part of a letter written by the mother’s psychologist.  Only a small portion of the letter is recited, and it is taken out of context.  In the portion of the letter which is recited by the court, the psychologist is explaining why testing is not necessary for the mother.  Ironically, the court orders psychological testing.  (R pp. 51,54, Exhibit p. 75)   

At any rate, the court finds that the respondent mother’s “primary symptoms are centered on an anxiety disorder with dependency features and panic attacks.  She has some developmental difficulties (these would require testing to nail down but I am not sure as to the value of such).  I am aware that she has acted out on occasion and has had what appear to be hysterical meltdowns in years past that have required temporary hospitalization.”  The court did not include the final sentence of that paragraph, which is: “such are not unusual for patients with substantial fears and insecurities, and those episodes are dated to a point that clinical relevancy to today is marginal.”  (R p. 51, Exhibit p. 75)

This finding is objectionable, because it is a mere recitation of some evidence, taken out of context, apparently to support some definitive finding regarding the mother’s alleged mental health problems.  Why was the part of the letter in which the psychologist describes mother and child as having an unorchestrated, loving relationship with no signs of emotional mistreatment not included as a finding of fact?  (Exhibit p. 75)     

In general, the dispositional findings of fact seem calculated to portray the mother as having numerous deficiencies while the father has none.  This is unfair and not supported by the evidence.  
For example, in finding of fact #12, the court finds that the father told the social worker that the child needs both his mother and father.  However, in her testimony, the mother said that she would like for the father to see the child, but that is not included as a finding of fact.  Without a doubt, the hostility and mistrust between the two parents is mutual and extends to family members.  The father’s sister was extremely critical in her testimony regarding the mother.  The evidence does not support a finding which suggests that the father wants to have a cooperative, working relationship with the mother.  (R p. 51, T pp. 265-266, 269-279)

Findings of fact #5, 6, 7, 8, 9, 12, and 17 of the dispositional order should be vacated, as they are either improper, or are not supported by competent evidence.  They are prejudicial in that they are calculated to portray the mother as deficient and to imply that the mother has contributed to the child’s developmental problems, while the father is problem free.          III.  THE TRIAL COURT’S CONCLUSION THAT THE MINOR CHILD IS NEGLECTED IN THAT THE CHILD LIVED IN AN ENVIRONMENT INJURIOUS TO HIS WELFARE IS NOT SUPPORTED BY SUFFICIENT, COMPETENT EVIDENCE OR FINDINGS OF FACT.

ASSIGNMENT OF ERROR NO. 3 (R pp. 44-54)

As noted previously, there must be competent evidence to support the trial court’s findings of fact.  See Shear v. Stevens Building Co., 107 N.C. App. at 154, 418 S.E.2d at 841.  The findings of fact must support the conclusions of law.  In re Harton, 156 N.C. App. 655, 577 S.E.2d 334 (2003).  The standard of proof is by clear and convincing evidence, and the burden of proof is on the Petitioner. N.C.G.S. 7B-805 (2003).

Pursuant to N.C.G.S. 7B-101(15), a neglected juvenile is “a juvenile ...who lives in an environment injurious to the juvenile’s welfare...”  N.C.G.S. 7B-101(15).  

Although there does not seem to be case law which determines when the neglect must occur, there is a determinative standard set forth in cases dealing with termination of parental rights.  Termination of parental rights cases use the very same definition of neglect that is used for an adjudication of neglect, i.e. N.C.G.S. 7B-101(15).  In determining neglect, the trial judge must find evidence of neglect at the time of the termination proceeding.  In re Blackburn, 142 N.C. App. 607, 543 S.E.2d 906 (2001).  Furthermore, the trial court must also consider any evidence of changed conditions in light of the evidence of prior neglect and the probability of a repetition of neglect.  In re Ballard, 311 N.C. 708, 319 S.E.2d 227 (1984).   


In this case, the parents lived together until April of 2004.  In its own judgment, DSS substantiated neglect due to alleged domestic violence, the father’s consumption of alcohol, and the mother’s mental health treatment in 1999 coupled with the father’s allegations of suicidal gestures on the part of the mother.  The petition alleging neglect was not filed until Dec. of 2004.  The hearing on the neglect petition was in July of 2005. (R pp. 6-9, 44, T pp. 45-55, 99, 119-124)

The uncontroverted evidence was that after the parties separated in April of 2004, there had been no reports of domestic violence.  Before the petition was heard, by his account, the father had undergone substance abuse treatment and does not drink anymore.  Before the petition was heard, the mother had begun seeing a psychologist.  There was no evidence to suggest that the mother had been making suicidal gestures since April of 2004.  In fact, although the evidence was presented in the disposition portion of the hearing, her therapist noted that the mother’s symptoms were related to anxiety as opposed to depression.  The therapist also had observed the minor child with both his mother and maternal grandfather.  He wrote, “[i]n observing Ms. Roberts with her son, he seems to feel relaxed and comfortable.  Her responses to him were natural, unorchestrated, and loving.  I would be surprised to learn that there are patterns of emotional mistreatment in this relationship. [J.W.B.] responds well to his mother, and for that matter, the grandfather as well.”  Both parties had taken some sort of parenting classes.  There was no evidence of current neglect on the part of either parent.  (T pp. 164-165, 194, 213, Exhibit p. 13, 75)

In its conclusions of law, the trial court concluded that the child was neglected, in part, because of “the mother’s prior mental health commitment and her behaviors of acting out her suicide and that after respondent mother left the residence of the respondent parents, she was not able to show that her mental health issues had been addressed.”  At the conclusion of the hearing, the court said, “there was certainly the opportunity to convince the Department that nothing was wrong.”  Even if the father’s testimony was credible, which Appellant disputes, the trial court unfairly placed the burden of proving the mother’s mental health on the mother. (R p. 49, T p. 291) 

As testified to by the DSS investigator, when the DSS initially received the reports about J.W.B., there were two reports, both received on April 28, 2004.  Both reports “had the exact same allegations.”  The reporter said that the mother had “attacked and twisted the reporter’s arm.  And the reporter had also alleged that [the mother] suffered from bipolar disorder, does not take medication for her condition, and that [the mother] had been involved with DSS before, and had attempted to kill her daughter Amanda by placing a pillow on the child’s face and suffocate her...It was also stated in the report that [the mother’s] ex-husband was awarded full custody of Amanda.  The reporter stated that she does not believe that [the mother] will take her son [J.W.B.] to his appointment that was going to be coming up at that time at Duke hospital because he had water on his brain at the time.  And the reporter felt that this may have been caused by shaken baby syndrome.”  (T pp. 78-77)

The allegations are shocking and alarming in their severity. However, the allegations were not substantiated.  Moreover, any truth found in the allegations was grossly exaggerated - just like the father’s testimony. 

In fact, the father, not the mother, questioned the child’s medical treatment.  He did not agree with the pediatrician’s recommendations and wanted a second opinion.  The father, not the mother, did not want to take the child to Duke.  The mother, not the father, took the child to the doctor and followed the doctor’s advice.  The mother took the child for his MRI.  The mother took the child to speech therapy, physical therapy, and occupational therapy.  The father acted as if he knew nothing about the child’s treatment and somehow the mother kept him in the dark about the child’s medical treatment.  However, he talked and argued with the pediatrician.  He could have just as easily followed up with the child’s therapists.  (T pp. 116-151, 210-211, 232-233, Exhibit pp. 32-74) 

The father is the only witness to claim that the mother had  bipolar disorder.  He said that she would start shaking uncontrollably until she lost her temper and started throwing things.  He said that the mother would do this two or three times a month.  If the mother was not shaking, then she was threatening to kill herself.  In general, the father said that the mother threw things at him “every day, at least every other day.”  According to the father, and contrary to the court’s findings, he never committed domestic violence, he was only the victim.  No one saw  any of the shaking or throwing on the part of the mother except the father. (T pp. 84-85, 196-200, 202-210, 240-241, 245, 277) 

There was no evidence to show that the mother had bipolar disorder. 

There was no evidence to show that the child had water on his brain as a result of shaken baby syndrome.

The evidence regarding the mother’s relationship with her daughter, Amanda, was sketchy.  The evidence indicated that Amanda did go to live with her father, and the mother and Amanda did have a troubled relationship at that point.  There was no evidence of a pillow or of suffocation, as had been alleged in the report to DSS.  (T pp. 52, 185-186, 189)

There was evidence presented that the father pled guilty to assault on a female in regards to one incident in which the father described the mother as being the protagonist.  There was evidence that the father’s “past” could have convinced a judge to send him back to jail in regards to the domestic violence incident.  There was evidence that the father had been convicted of DWIs to the point he had lost his license.  Yet, the father testified that, before he quit drinking, he drank a six pack of beer a week.  There was evidence that the father had been incarcerated during the parent’s relationship because of “community service issues.”  There was evidence that the father had paid one month of child support during the fourteen months the parties had been separated, after his wages were garnished.  Yet, the father testified that he had “provided” child support.  (T pp. 84, 194-195, 217-219, 234-235, 274)

Although Appellant is aware that the trial court is in the position of assessing the credibility of a witness, the father’s testimony does not meet the clear and convincing standard. 

Just as the court did, DSS required the mother to disprove the father’s allegations.  DSS demanded that the mother prove that her mental health was acceptable.  The case worker admitted that after the parents separated and the child was in the mother’s custody, there were no further incidents of domestic violence.  The child had not been exposed to substance abuse.  The child had received proper medical care.  All of the neglectful acts in the petition had occurred prior to July of 2004.  However, DSS considered it the responsibility of the mother to “comply with mental health concerns” dating to 1999.  More objectionable than that, DSS seemed to believe that, even with no evidence of neglect, a child would be at risk or neglected, simply because DSS was not given access to the child.  Clearly, there is no legal basis for this position.  See In re Stumbo, 357 N.C. 279, 582 S.E.2d 255 (2003) (T pp. 45-55)

DSS also seemed to continue with the case, in order to assure that the father received visitation with the child.  Since the father was cooperating with his case plan, the caseworker felt that the father should visit the child.  Neither DSS nor the father considered it necessary to file a civil action for custody or visitation, because visitation would be part of “the plan.”    (T pp. 58-59, 62, 236-237, Exhibit pp. 15-23)      

The mother does not trust DSS.  She may not trust others.  However, she took the child to the doctor.  She followed the doctor’s suggestions.  She took the child to therapy.  As did the father, the mother went to two parenting classes.  The mother began therapy.  Her therapist noted that the mother and child had an unorchestrated and loving relationship.  By the time of the hearing, DSS had all of the records concerning mother and child.  At that point, DSS could not prove that the child was injured or had a risk of injury.  All DSS was able to prove was that the child should be able to visit with his father.

As the mother’s attorney noted, this is a Chapter 50 case of custody and visitation.   It involves two families who are distrustful and do not communicate well.  It would seem that everyone, including the child, would benefit from specific provisions regarding custody and visitation.  However, it is not a case of neglect.  (T pp. 282-284)

There was not clear and convincing evidence of neglect in the past, and, certainly, not at the time of the hearing, and it was error for the court to conclude that there was. 

IV.  THE TRIAL COURT ERRED AND EXCEEDED ITS AUTHORITY UNDER N.C.G.S. CHAPTER 7B IN ENTERING AN ORDER WITH A CUSTODIAL ARRANGEMENT WHICH GAVE PHYSICAL CUSTODY OF THE CHILD EQUALLY TO EACH PARENT WHILE CONDITIONING CUSTODY ON THE PARENTS “COOPERATING WITH THE DEPARTMENT AND FOLLOWING THE ORDERS OF THIS COURT.”

ASSIGNMENT OF ERROR NO. 4 (R p. 44-54)

N.C.G.S. 7B-903 offers a court alternatives for disposition.  N.C.G.S. 7B-903(a)(2a) provides: “in the case of any juvenile who needs more adequate care or supervision or who needs placement, the court may require that the juvenile be supervised in the juvenile’s own home by the department of social services in the juvenile’s county, or by other personnel as may be available to the court, subject to conditions applicable to the parent, guardian, custodian, or caretaker as the court may specify...”  

In its order, the trial court gave the parents joint legal and physical custody of the child.  DSS did not assume custody of the child.  The court also ordered: “that this joint custody and placement shall be contingent upon the respondent parents cooperating with the Department and following the Orders of this Court.  If the respondent mother does not cooperate with the Department of Social Services and the Guardian ad Litem, the Court shall consider removal of the minor child from the respondent mother’s home.”  (R p. 53) 

It is not entirely clear what the trial court meant by this order.  If the trial court meant that DSS was supervising the custodial arrangement, then that should have been stated with specificity.  With supervision comes authority, even if it is managerial, that is lacking in cooperation.  In a case such as this one, cooperation has a different meaning for DSS and for the mother and father.  It is prejudicial, because the mother may lose physical custody if she does not cooperate with DSS, and she should know exactly what that means.

The court also ordered that the parents were to allow unannounced home visits by the guardian ad litem or DSS.  Again, if this provision is what the court meant by “cooperation”, the court should have stated that with specificity. (R p. 54)

Legal standards are set for modifying custody.  The best interests standard may be the same standard that is used in a dispositional order and a review order.  However, the best interests of the child must be evaluated at the time of the hearing.  It is not possible to set forth in the dispositional order what the best interests of the child will be at the time of a future review order.  Thus, it is not proper to fashion an order in July of 2005 which provides that if the mother does not cooperate with DSS, then she will lose custody of her son in 90 or more days.  

It is not proper and it is not fair.  The mother does not have to trust DSS, and if there is no sign of neglect or other malfeasance, she does not have to give DSS access to the child.  If the mother must allow DSS to supervise the care of the child for a while or to show that there are no mental health concerns, then the court should make that explicit order.

The court erred in exceeding the alternatives offered at disposition by N.C.G.S. 7B-903.

V.  THE TRIAL COURT ABUSED ITS DISCRETION IN MODIFYING THE CUSTODIAL ARRANGEMENT, SO THAT EACH PARENT HAS PHYSICAL CUSTODY OF THE MINOR CHILD AN EQUAL AMOUNT OF TIME.  

ASSIGNMENT OF ERROR NO. 5   (R pp. 44-54)

In the disposition phase of an abuse and neglect hearing, the court’s decision is based on the best interests of the child, and it is a discretionary one.  See N.C.G.S. 7B-901 and 7B-903.

Based on very little impartial, objective evidence, the trial court modified custody, so that a very young child went from  staying with his mother the majority of the time to staying an equal amount of time with each parent.     

At the very least, the mother was caring for the child’s developmental and physical needs.  The child knew her as his primary caretaker.  At the dispositional hearing, there was professional confirmation that the mother was not depressed and had a loving relationship with her son. 

In contrast, the father works between 40-60 hours a week.  He does not have a car or a driver’s license.  This means that the father is completely dependent on a third party to take or pick up the child from day care or doctor’s appointments or any place the child needs to go or should go.  The father shops for his groceries at the corner convenience store.  The father has been in jail in the recent past for “community service issues.”  The father did not pay child support until his wages were garnished.  The father did not seem to understand or agree with the medical diagnosis of the child.  (T pp. 156, 193, 212, 227-230, 232-235, 274) 

However, the father did cooperate with DSS.  Even then, he finished substance abuse treatment that had been ordered by a criminal court.  The anger management course that the father completed had also been ordered by criminal court.  The father did take two parenting classes, on “the flu and children/infants” and “playing with your child/infant.”    These do not seem related to the service plan which called for parenting classes, so the father could learn about developmental stages, appropriate behavior, and age-appropriate discipline of the child.  The father’s cooperation with DSS outweighed many of the more practical, problematic facts with the father assuming custody of the child on alternate weeks.  (T pp. 212-213, 219, Exhibit p. 8-13)  

Under the circumstances, the trial court’s drastic change in the child’s custodial schedule was an abuse of discretion.    


CONCLUSION

Based on the foregoing, Respondent/Appellant, Angela Roberts, respectfully requests that the trial court’s adjudication judgment and dispositional order be reversed.
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