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BRIEF FOR RESPONDENT-APPELLANT ARTEMISIA W.
QUESTIONS PRESENTED FOR REVIEW
1.  Did the trial court commit prejudicial error when it sustained the objection of the Guardian Ad Litem during the cross examination by Artemisia W’s trial attorney of Sara Messer and Artemisia W. was prevented from effectively cross examining that witness?

2.  Did the trial court err when it admitted many documents from prior hearings into evidence over the objection of appellant when those documents were inadmissible?

3.  Did the trial court err when it found findings of fact # 25,26,28,30,34,35,36,39,41,42,43,44,45 46,47,48,49,50,51,52,53,55,56, and 57 when those findings of fact were not supported by the evidence or other findings of fact?

4.  Did the trial court err when it found in conclusion of law # five that grounds existed to terminate the parental rights of Appellant when such a conclusion was not supported by the evidence or the other findings of fact?


JURISDICTION
Pursuant to Appellate Rule of Procedure 28(b)(4), jurisdiction for this appeal is granted from N.C.G.S. 7B-1113 and 7A-27. The order of termination was signed on March 12, 2004 and mailed to all parties on March 16, 2004. (R. p. 88-89) Appellant’s written notice of appeal was filed on March 29, 2004, within ten business days from the entry of the order of termination. (R. p. 90) 

PROCEDURAL HISTORY OF CASE
Motions to terminate the parental rights of Artimesia W.  to  K. W. and J. W. were filed on October 2, 2003 in Harnett County District Court by petitioner, The Harnett County Department of Social Services (hereafter “DSS”). (R. p. 2-4, 19-21). A hearing on the motions was held before the Honorable Addie Rawls on February 13, 2004 and February 19. 2004. The parental rights of Appellant to both children were terminated on February 19, 2004. (R. p. 87). The order of termination was signed on March 12, 2004 and mailed to all parties on March 16, 2004. (R. p. 88-89). Appellant’s written notice of appeal was filed on March 29, 2004, within ten business days from the entry of the order of termination. (R. p. 90).

Peter Wood was appointed as appellate counsel on April 13, 2004. (R. p. 99).The Honorable Addie Rawls extended the time to prepare the transcript by thirty days on May 26, 2004. (R. p. 102). On July 7, 2004 the time to prepare the transcript was extended by the Court of Appeals until August 5, 2004. (R. p. 104).

A proposed record on appeal was served on all parties on August 20, 2004. (R. p. 111). The final record on appeal was settled on September 24, 2004. (R. p. 108).              STATEMENT OF THE FACTS

J.W. is the child of Artemisia W. and Jason. W. and was born on May 5, 2000 in Santa Rosa, California. (R. p. 39). K. W. is the child of Artemisia W. and Robert W. and  was born June 13, 1997 in Santa Rosa, California. (R. p. 40).


DSS investigated a report of alleged child abuse or neglect at Womach Army Hospital in Fayetteville, North Carolina on December 4, 2000. (T .p. 25, lines 1-7, p. 44, lines 10-12).). DSS investigators found Artemisia W., Jason W., K.W. and J.W present. (T. p. 26, lines 17-18). J.W. was being treated for heartburn, reflux, and poor weight gain. (T. p. 27, lines 20-25). After inspecting appellant’s home the next day DSS had strong concerns about the home’s cleanness, hygiene, and safety. (T. p. 37,38). The children were removed from the home by DSS and a juvenile petition was filed on December 6, 2000. (T. p. 39, lines 1-3, 22-24, p. 70, lines 3-5). The home had been cleaned by December 5, 2000. (T. p. 38, lines 22-25).

K.W. was returned to his parent’s custody in May, 2001. (T. p. 70, lines 20-25) J.W. was returned home to his mother’s custody on August 10, 2001. (T. p. 72, lines 3-5). Appellant acted appropriately with her children at visitation before those dates. (T. p. 73, lines 1-13). Appellant had completed all required parenting classes by May, 2001. (T. p. 76, lines 3-6). Appellant completed a court ordered psychological evaluation and followed all recommendations by May, 2001. (T. p. 78, lines 8-24). 

With both children home DSS workers visited frequently, about once every two weeks. (T. p. 58, lines 1-2). The housekeeping was inconsistent. (T. p. 58, lines 6-18). A home visit on January 7, 2002 showed many housekeeping shortcomings.(T. p. 58, lines 22-23, p. 59, lines 1-24). On January 9, 2002, DSS workers visited the house again and it was immaculate with no need for improvement. (T. p. 61, lines 6-13). Both children were removed from the home by court order and placed in DSS custody on January 25, 2002. (T. p. 62, lines 22-25).

Jason W. was married to Appellant when the children were first taken into custody. However, he lost his job, abandoned his family and moved to Mississippi in June, 2003. (T. p. 220, lines 11-19, T. p. 219, lines 11-15). Appellant had to move a couple of times after the case began, because of financial difficulties caused by Jason. W. After Jason  W. abandoned her, she has had no contact with either father. (T. p. 219, lines 19-20)


At a review hearing on February 8, 2002 an elaborate family services case plan was incorporated into the order.  (R. p. 11). Specifically the mother was ordered to:

1.  attend parenting classes;

2.  participate in DSS Homemaker services;

3.  participate in household budgeting classes with Extension Services;

4.  obtain counseling and treatment as recommended by Dr. Aello;

5.  pay child support;

6.  obtain and maintain employment with a schedule compatible with the needs of the children;

7.  obtain a telephone;

8.  attend all medical and dental appointments with the children or conference with care provider to maintain familiarity with the children’s conditions;

9.  keep and maintain a clean and appropriate home environment;

10.  provide evidence of compliance to DSS or GAL on a weekly basis;

11.  maintain a stable residence and not have boarders or house guests for extended periods of time; and

12.  sign releases for DSS and GAL to allow communication by DSS and GAL with all service providers above. (R. p. 14)

At the next court hearing on July 12, 2002, reunification efforts with the parents were found to be futile and visitation with the parents were ceased. (R. p. 61). Child placement was changed to relative placement, because DSS asserted the parents had not complied with the recommendations of the February, 2002 order. (T. p. 103, lines 13-24).


As of July, 2002, before visitation was ceased, Artemisia W.’s interaction with her chlordane at visits had always been appropriate. (T. p. 110, lines 12-16). She only missed one visit, due to car trouble, and it was rescheduled immediately. (T. p. 206, lines 9-17)


DSS only pursued one relative as a possible placement. Through an interstate compact a home study of Appellant’s mother’s  Florida home was completed. (T. p. 108, lines 7-15). This home was found to be inappropriate, because Appellant’s brother, who had a criminal record, resided there. (T. p. 108, lines 18-25, p. 109, lines 1-7)). Ms. Gibson, appellant’s mother, worked full time in Florida for Wal-Mart and also owned her own dry cleaning business. (T. p. 161, liens 12-13). She owned her own home and lived there with her husband and her son. (T. p. 161, lines 14-18). The home study found no fault with the home or appellant’s parents.


After reunification efforts were ceased Appellant kept in frequent contact with DSS. She brought clothes and gifts for the children. (T. p. 114, lines 1-25). She brought six or seven new outfits for each children on July 10, 2003, along with a child support payment of one hundred and ten dollars. (T. p. 124, lines 1-8, p. 135, lines 7-9). In August, 2003 she brought underwear to DSS for the children. (T. p. 125, lines 20-21). In August, 2003 she brought an educational game for the children as well as a child support payment of one hundred and fifty dollars. (T. p. 135, lines 21-24). Artemisia W. also made a child support payment directly to child support enforcement of twelve hundred and fifty dollars. (T. p. 142, line 25, p. 143, lines 1-3). 

From July, 2003 to January, 2004 Appellant called DSS at least weekly. (T. p. 124, lines 16-21). She would ask about her children and try to find out how they were doing in general and in school. (T. p. 137, lines 13-21).  

After the July, 2002 court date DSS stopped contacting Appellant and stopped checking on her progress with the case plan, because, in DSS’s eyes, their responsibility had shifted to relative placement and they were no longer obligated to help Appellant (T. p. 115, lines 6-21). DSS also, after the July, 2002 court date, stopped providing Appellant with any information about the medical conditions or medical appointments of her children. (T. p. 119, lines 13-23). Appellant had attended all medical appointments of which she knew. (T. p. 204, lines 2-5). DSS admitted in court that it would not be possible for Appellant to attend her children’s medical appointments without DSS cooperation. (T. p. 145, lines 14-24).

Appellant completed five of six parenting classes in 2003 and received a certificate of completion. (T. p. 143, lines 14-21, p. 199, lines 7-12). Appellant completed the intake interview with homemaker services. (T. p. 144, lines 17-21). However, when reunification efforts were ceased, the homemaker classes were no longer available to her and she was not allowed to take them. (T. p. 199, lines 15-18 p. 200, lines 1-12).  She completed a psychological evaluation with Dr. Aelllo. (T. p. 144, lines 22-25, p. 145, lines 1-2). However, she was told that she did not need any further treatment. (T. p. 202, lines 8-14). Artemisia W. got a telephone and gave the telephone number to DSS in the Spring of 2002. (T. p. 67, line 3 p. 203, lines 12-18). She still had a telephone at the time of the TPR hearing. (T. p. 209, lines 20-21). Artemisia W. signed all required medical releases for DSS. (T. p. 67, lines 8-9 p. 203, lines 23-24, p. 204, line 1). She never had any boarders at her residence. (T. p. 67, line 8)

After reunification efforts were ceased, DSS stopped visiting her home. (T. p. 204, lines 15-19). However, at the time of the TPR hearing, Artemisia W.’s home was clean, organized, and appropriate for children to live there. (T. p. 164, lines 1-20). Her home was also clean, well organized and appropriate in 2003. (T. p. 175). Appellant also kept  the house for her live-in boyfriend, Michael Slonecker, beginning in 2003. Mr. Slonecker described his house, after she cleaned it, as immaculate. (T. p. 176, lines 20-25). In August, 2002, Appellant began renting a two bedroom, one and one half bath duplex on her own. (T. p. 194, lines 16-22). She still rented the duplex at the time of the TPR hearing. (T. p. 208, lines 8-9). 

Appellant moved in with Mr. Slonecker in January, 2004, a year after they began dating. (T. p. 177, lines 1-2, 11-16). Mr. Slonecker’s house had three bedrooms and two bathrooms, with two unoccupied bedrooms. (T. p. 178, lines 2-7). By the TPR hearing Mr. Sloncecker  had worked full time as a carpenter for over a year, making approximately three thousand dollars per month. (T. p. 173, lines 9-14, p. 174, lines 6-7). Although childless, he had extensive experience frequently caring for his thirteen nieces and nephews. (T. p. 180, lines 17-25, p. 181, lines 1-8).

By the TPR hearing, Appellant had worked for four years as a cocktail waitress at Mickey’s. (T. p. 196, lines 14-19). She had unsuccessfully tried to find other employment, filling out applications at numerous locations. (T. p. 197, lines 13-18). She worked four nights for a total of twenty eight to thirty two house weekly, but her employer was flexible and would allow her time off on short notice to take care of children. (T. p. 211, lines 1-4, p. 213, lines 21-24).

There will be further facts in the Argument portion.

ARGUMENT

I. The trial court committed prejudicial error when it sustained the objection of the guardian ad litem during the cross examination by Appellant’s trial counsel of Sara Messer and Appellant was prevented from effectively cross examining that witness.

(Assignment of Error Number 1)


The first witness called by petitioner during the grounds phase was Sara Messer of DSS, the initial investigator of alleged abuse and neglect of the two minor children. She testified extensively about the conditions which led to the children’s removal. Noteworthy in her testimony was her description of the home of Artemisa W. and her children:

the home was in disarray. There was an ax laying in the middle of the living room, grocery bags filled with groceries, clothes strewn throughout the first room—I would assume was the living room just from her comments. That you couldn’t really see any of the furniture because there were so many clothes.

There were no children’s toys or clothing or anything to show that a child was even living in the home. The kitchen table was piled with trash, dirty dishes with old food on them, and there was a steak knife lying on the end corner of a table. The kitchen sink and counter was piled full of dirty dishes with old food.

She asked to see the rest of the home, and …she could not walk in the hallway from the kitchen to the bedrooms without stepping on clothes and/or other small items such as dog food. There was dog food litter on the floor. When the social worker entered the bedroom, she observed two guns which appeared to be loaded next to the door on the ironing board that was sitting on top of bullets and other things on the ironing board.

In the parent’s room-this was all in the parent’s room-…they had piles and piles of clothes strewn about. There was no clear walkways.

In the children’s room there was a toolbox and other items stacked up. Had an armoire and a crib in one of the rooms.  I would assume that would be J.W’s room. There was a desk chair that was covered with clothes. The armoire was filled with dishes and other supplies. There were no clothes in  it- a very limited amount of clothing.

She went into the bathroom. There were two pairs of dirty underwear lying in the bathroom floor where they appeared to be trying to potty train. There was a board over the bathroom window so that if---In K.W.’s room his bed was piled full of clothing and blankets and stuffed animals. There was one cardboard box in the room that had approximately twenty to thirty small toys in it. (T. p. 36, line 1- p. 38, line 15.)

As a result home’s condition the children were taken into custody. (T. p. 39, lines 1-3). In the order of adjudication of February 9, 2001 the court found that both juveniles were neglected under N.C.G.S. 7B-101(15) as a conclusion of law and a finding of fact. (R. p. 6). There were findings of fact about the  home’s cleanliness. The trial court did incorporate the DSS court report into its order, but no report was introduced into evidence at the TPR hearing. (R. p. 5).


During cross examination of Sara Messer, Appellant questioned her at length about the house’s conditions which led to the children being removed. (T. p. 45-46). However, trial counsel was not allowed to delve into efforts Artemesia W. made to correct the situation:

Q: And then she came back again the next day, which would have been December 5th correct?

A: Yes, sir.

Q: And at that time the kitchen was cleaned up?

A: Yes.

Q: K.W.’s bed was cleaned up?

MR WINSTEAD: Objection.

MR. KEY: Based on what?

MR. WINSTEAD: Whether or not this court could find today whether this Court could find today whether or not this was a sufficient basis to substantiate a claim of abuse and neglect back in December of 2000 has nothing to do with what we are doing here today……….

None of this information is pled. We’re here simply on the issues of whether or not there is sufficient grounds for the Court to enter an order terminating parental rights based upon what’s put forth in the petition. We’re not here to relitigate whether or not- way back when this whole thing started what the conditions of the house were. That’s not what’s relevant here. It has absolutely nothing to do with it. We can hear this evidence from now till the cows come home, and it has absolutely nothing to do with the Court’s ultimate decision of what takes place in this case.

MR. KEY: I’m not sure that Mr. Winstead read the statute, especially 7B-1111(a). Neglect at the time and the probability of neglect is the standard. And so any information that I elicit from the witness regarding her cleaning up the house is relevant-very relevant with regard to whether there’s, in fact, a probability of neglect in the future……….

MR. WINSTEAD: I’ve read it and what it says is, we’re determining that there has been an adjudication of neglect. The question for this Court is- since that neglect has been determined and adjudicated-is whether or not it’s likely to continue. So if you want to go to the date the adjudication order was entered and ask all kinds of questions about what’s gone on in that household since then, that’s appropriate.

Going back to square one is not because we’re not adjudicating what the circumstances in that house were when the case was initiated. That was substantiated and adjudicated in the adjudication order. It’s what’s taken place since that time that has any relevancy as to what the house looks like or what the parents did or didn’t do because that order is the starting point for this case, not what took place before it. That’s what the statute says.

MR. KEY: Well, I’m not quite sure Mr. Winstead has either read the statute or read the order. I would ask the Court to read the order. I would ask the Court to read the order because within the order there are no findings of fact to even support…the conclusions of law as well as the adjudication or the decree. There’s no finding of fact- not a single finding of fact in this order- not one.

And so do I have the right to cross-examine her on that? Of course, I do. Not only because it doesn’t say there’s not a finding of fact in the order, but because the statute indicates that I can cross examine her on the probability of neglect in the future. And her actions the next day are directly relevant to that.

THE COURT: Okay. Her actions the next day?

MR. KEY: Right With regard to cleaning up the problem that existed- and if you look at the juvenile petition, the basis of the petition is what occurred on the 4th, not what occurred on the 5th
THE COURT: All right. I’m going to sustain the objection, and counsel, let’s move forward from that point.

MR.KEY: I’m sorry?

THE COURT: Let’s move forward from the date of the adjudication. (T. p. 46, line 23 to p. 50, line 7)

With his right to cross examination so severely curtained, trial counsel declined to ask Ms. Messer any further questions. (T. p. 51, lines 8-12).


In finding #26 The court relied on Ms. Messer’s testimony in finding neglect:

Upon a home visit on December 4, 2000 with the parents and Juvenile K.W. present, petitioner’s social worker observed weapons in the residence to include loaded guns, found in unsecured places within the home occupied by the children  whereby they could have gained possession of said weapons. The parents did not perceive the danger posed by the weapons. At the time of the home visit, the house was in disarray with an ax lying in the living room, clothes strewn through out the house, trash and dirty dishes piled on the table and a steak knife on a corner of the table. (R. p. 79).(emphasis added)

This finding’s language was taken directly from Ms. Messer’s testimony, not from any prior order (see T. p. 36, line 25 to p. 37, line 3).

Finding # 49 noted the mother “failed to perceive the danger, unsafe and unsanitary conditions of her home in December, 2000”. (R. p. 84).  These finding were used to support the conclusion of law that the children were neglected and there was a probability that the neglect would reoccur. (R. p. 86).


“A witness may be cross-examined on any matter relevant to any issue in the case.” N.C.G.S. 8C, Rule 611(b). On cross-examination a party may ask questions about any matter, relevant to the case, not just matters discussed on direct. Smith v. Atlanta and Charlotte Air Line Railway Co., 147 N.C. 603,607 (1908). “On cross examination much latitude is given counsel in testing for consistency and plausibility matters related to a witness on direct examination”. Maddox v. Brown, 233 N.C. 519,524 (1951). North Carolina’s Supreme Court has held:

Our courts have traditionally been liberal in allowing extensive questioning during cross examination of witnesses……One of the primary purposes of allowing cross examination in this manner is to elicit further details of the story related on direct, in the hope of presenting a complete picture less unfavorable to the cross-examiner’s case. State v. Burgin,313 NC 404,406,407 (1985)

Artemisia W. was prevented from presenting a complete picture of home’s condition in December, 2004.


Even if the petitioner was correct that the only relevant issue was whether or not Artemisa W. had neglected her children by keeping an unclean house (and appellant does not concede this), the trial court still had a duty to independently determine if the neglect had occurred:

Although a prior order of neglect is admissible in subsequent proceedings, the prior order alone is not determinative on the issue of neglect, and the trial court must make an independent determination of whether neglect authorizing the termination of parental rights existed at the time of the hearing. In Re: Byrd, 72 N.C.App. 277,280 (1985).

The trial court must consider evidence of changed circumstances and efforts to remedy the conditions that led to the neglect and the probability of future neglect. In Re: Pierce, 146 N.C.App. 641 (2001). In In Re: Young, 346 N.C. 244,249 (1997), for example, a mother’s parental rights were terminated due to the uncleanness of her house, almost a year before the TPR hearing. The Court of Appeals held that the trial court had not properly considered evidence of the likelihood of that reoccurring. 


Appellant should have been allowed to cross examine the witness on two theories. First, the cross examination related to matters brought up on direct examination. It is fundamentally unfair to allow a witness to tell only one side of a story on direct and then prevent the other side of the story from being told. If a matter is relevant on direct, it is relevant on cross examination. Plain and simple.


Second, remedial measures to clean up the house were relevant to the issue of neglect. Even if the home’s condition had not been discussed at all on direct examination, appellant still could have delved into that issue, because it was relevant to the case in chief. The court noted that the parents did not perceive the problems of an unclean and unsafe house. Efforts to clean that house certainly would be relevant to show both an awareness of the problem and the likelihood that the problem would happen again.

II. The trial court committed prejudicial error when it admitted many documents from prior hearings into evidence over the objection of Appellant when those documents were inadmissible.
(Assignment of Error Number 2.)

Much of the underlying file was admitted piecemeal as evidence by petitioner in its case in chief. The admitted documents included:

1.  Exhibit # 3. 5/11/01 Review Order (T. p. 51, lines 21-25, p. 52, lines 1-4., 22-23) Objection. (T. p. 52, lines 15-20). Objection overruled. (T. p. 62, line 21).

2.  Exhibit  #4. 8/10/01 Review Order. (T. p. 52, lines 5-14, 22-23). Objection. (T. p. 52, lines 15-20). Objection overruled. (T. p. 52, line 21).

3.  Exhibit #5. 11/9/01 Permanency Planning Order. (T. p. 53, lines 1-8, 12-14). Objection. (T. p. 53, lines 9-10). Objection overruled. (T. p. 53, lines 11-12).

4.  Exhibit #8. 2/8/02 Permanency Planning Order. (T. p. 65, lines 19-23, p. 66, lines 1-8).

5.  Exhibit #9.  7/12/02 Permanency Planning Order. (T. p. 102, lines 16-24, p. 103, lines 3-4). Objection. (p. 102,, line 25, p. 103, line 1). Objection overruled. (T. p. 103, line 2).

6.  Exhibit #15. Order of Adjudication. T. p. 157, lines 9-10, 16-17, p. 158, lines 13-14). Objection. (p. 157, lines 21-25, p. 158, lines 1-2, 9-10) Objection overruled. (T. p. 158, lines 11-12).

7.  Exhibit # 16. 1/10/03 Permanency Planning Order. (T. p. 157, lines 11-18, p. 158, lines 13-14). Objection. (p. 157, lines 21-25, p. 158, lines 1-2, 9-10). Objection overruled. (T. p. 158, lines 11-12).

8.  Exhibit # 18. 8/8/03 Permanency Planning Order. (T. p. 158, lines 22-24,, p. 159, lines 1-7).

All objections were made by appellant and were based on the same argument:

With regard to a review hearing, evidence- the evidentiary rules don’t apply, and therefore I would object to any order where the evidentiary rules don’t apply. (T. p. 52, lines 17-20)

I’m going to object to those based on the same reason I gave last time, that that’s a review hearing. At a review hearing hearsay evidence is admitted and that any order where hearsay was admitted cannot now be used in a termination of parental rights case. (T. p. 157, lines 21-25, p. 158, lines 1-2).

The trial court did not say on what basis it was overruling the objections, except as to the 1/10/03 Permanency Planning Order and the 8/8 Permanency Planning Order. Those were admitted for the limited purpose “to show what happened in the courtroom and who attended and what the order of the Court was.”. (T. . 158, lines 3-6, 11-12). It logically follows then that there were no such limitations on the use of the other orders admitted into evidence.


It is error for the court to consider as evidence prior orders in a case that were not properly admitted into evidence. If the trial court takes judicial notice of items in the underlying juvenile file, it must be clear from the record that judicial notice has been taken or the items will not be competent evidence. In re: Brim, 135 N.C.App. 733,740 (2000). ). While a court may take judicial notice of earlier proceedings in a TPR case, it is unclear to what extent the court may rely on those materials. In re: Byrd, 72 N.C.App. 277,279 (1985). All North Carolina appellate decisions concerning a trial court considered prior orders during a TPR hearing deal with adjudication orders, not review orders.


“The burden in (a termination of parental rights) proceeding shall be upon the petition or movant and all findings of fact shall be based on clear, cogent, and convincing evidence.”. N.C.G.S. 7B-1109(f). Clear, cogent and convincing evidence requires more proof than the preponderance of the evidence standard of most civil cases, but is less than the standard of a criminal case. Bost v. Van Nortwick, 117 N.C.App. 1 (1994)


A review of the orders admitted into evidence shows the following:

1.  The review order of May 11, 2001 did not state its evidentiary standard. It did state in finding of fact #5 “the court received into evidence the reports of the Social Worker and the Guardian Ad Litem. The court had earlier received into evidence the psychological evaluation of the parents performed by Dr. Aiello”. (R. p. 41-44)

2.  The review order of August 10, 2001 did not state its evidentiary standard. However in finding of fact #5 the court stated “the court received into evidence the reports of the Social Worker and the Guardian Ad Litem. The court had earlier received into evidence the psychological evaluations of the parents performed by Dr. Aiello.” (R. p. 45-48)

3.  The permanency planning order of November 9, 2001 did not state an evidentiary standard. It did say in finding of fact #5 “The court received into evidence the reports of the Social Worker and the Guardian Ad Litem”. (R. 49-52).

4.  The order of February 8, 2002 did not state upon which evidentiary standard the court relied. However, the court did state in finding of fact #6 that “the court received into evidence the reports of the Social Worker and the Guardian Ad Litem…..Additionally the Court heard the testimony of Heather Bivona, Social Worker.”. (R. p. 9-13). 

5.  The permanency planning order of July 12, 2002 did not state an evidentiary standard. It did say in finding of fact #6 “the court received into evidence the reports of the Social Worker and the Guardian Ad Litem.” (R. p. 59-62).

6.  The permanency planning order of January 10, 2003 did not cite an evidentiary standard. It did say  in finding of fact #6 “the court received into evidence the reports of the Social Worker and the Guardian Ad Litem.” (R. p. 66-69)

7.  The permanency planning order of August 8, 2003 did not cite an evidentiary standard. It did say in finding of fact #6 “the court received into evidence the reports of the Social Worker and the GAL”. (R. p. 71-73)

No court reports were admitted into evidence during the termination of parental rights hearing. No court reports were part of the underlying file. Despite this, the trial court relied on those mysterious reports. In finding # 23 the court found:

With exception of documents relative to personal jurisdiction, the Court considered only the pleadings related to the motions to terminate parental rights and the evidence offered by the parties in open court (testimonies, and exhibits) and specifically did not review the contents of the files in these proceedings. (R. p. 38).

 The trial court also specifically referred to the findings of the July 12,2002 order in finding # 34; the findings of the January 10, 2003 order in finding # 35; the findings of the August 8, 2003 order in finding 36; and the February 8, 2002 order in finding # 43. (R. p. 82). The trial court in its termination order relied upon these inadmissible orders to support its own findings of fact.


An order of termination must recite the standard of proof. In re: Church, 136 N.C. App. 654 (2000). The termination order in the instant case admittedly does so. However, relying on prior orders that do not recite any standard of proof does not get around that requirement. The Court of Appeals has noted the different standards of proof required at different stages of child custody. Findings at different stages are not interchangeable. There is no case law citing the different standards between review hearings and the termination hearing, but the Court of Appeals has held that “there is a substantive difference between the quantum of adequate proof of neglect and dependency for purposes of termination and for purposes of removal”. In re: Evans, 81 N.C.App. 449, 452 (1986). In a termination proceeding the court must consider only  evidence that is clear, cogent and convincing. If the evidence was not clear, cogent and convincing at the time of the earlier hearings, the mere passage of time would not make it so. Also, the court in its termination order only relied on the prior orders, not the evidence upon which they were based. Consideration of those orders was prejudicial error.

III.  The trial court committed prejudicial error when it found findings of fact # 25,26,28,30,34,35,36,39,41,42,43,44,45,46,47,48,49,50,51,52,53,55,56, and 57 when those findings of fact were not supported by the evidence or other findings of fact.

IV.  The trial court erred when it found in conclusion of law # five that grounds existed to terminate the parental rights of Appellant when such a conclusion was not supported by the evidence or the findings of fact.

(Assignments of Error No. Three and Four)

Both Assignments Will Be Argued at Once

In its termination order the court made the following findings of fact:

26
Upon a home visit on December 4, 2000 with the parents and Juvenile K.W. present, petitioner’s social worker observed weapons in the residence to include loaded guns, found in unsecured places within the home occupied by the children whereby they could have gained possession of said weapons. The parents did not perceive the danger posed by the weapons. At the time of the home visit, the house was in disarray with an ax lying in the living room, clothes strewn through out the house, trash and dirty dishes piled on the table, and a steak knife on a corner of the table.

30
The Court reviewed the placement of the children at review hearings held on May 11, 2001 and August 10, 2001. Legal custody of both children remained with the petitioner. The Court found at both hearings that parents were partially complying with the Family Services Case Plan…..

34
A permanency planning hearing was held on July 12, 2002. Proper notice was given by the Clerk to all parties. The mother was present, but neither father was present. The Court found that the parents had not complied with the directives of the Court entered at the February 8, 2002 hearing. The Court ordered reunification efforts with the parents ceases and changed the plan for the children to one of guardianship with a relative. The Court’s Order was signed on August 12, 2002 and filed on August 15, 2002. The order was not appealed.

35
A permanency planning hearing was held on January 10, 2003. Proper notice was given by the Clerk to all parties. None of the parents were present. Counsels for all parents were present. The Court found that while the parents initially complied with the service plan, they had not done so in over six months and further they had not shown an ability or willingness to care for these children. The Court directed that the plan of guardianship continue. The Court’s order was signed February 27, 2003 and filed February 28, 2003. The order was not appealed.

36
A permanency planning hearing was held on August 8, 2004. Proper notice was given by the Clerk to all parties. The mother was present. Neither father was present. Counsel for all parents were present. The Court found that the parties had not complied with service plan in over a year and that the maternal grandmother was not approved for the placement by the ICPC. The Court ordered the children’s plan be changed to one of adoption. The Court’s order was signed September 12, 2003 and filed September 16, 2003. There has been no appeal of the Court’s order.

39 The children were neglected by the mother and Mr W. in December, 2000 as described by the Court in its order on February 9, 2001 and this Court reaffirms that finding.

43
On February 8, 2002, the Court ordered the parents to participate in a list of 14 services and obligations outlined by Court and attached to the Court’s order which was made available to them. The mother failed to comply with most of the items on the list. She told the social worker that she attended parenting classes but failed to document the same with a certification of completion. The mother did not offer any evidence of such completion to this Court. In fact, enough time has passed that she could have again enrolled in parenting classes in an effort to meet this obligation. She failed to follow through with homemakers services. The mother told the social worker she has participated in household budgeting classes but failed to document the same. She has faille d to offer any evidence of completion of such classes to this Court. The mother failed to obtain mental health counseling and treatment recommended by Dr. Aiello. In a psychological evaluation of the mother. She failed to get a telephone. She failed to keep a clean and safe home environment for the children. The mother failed to pay child support as court established by the efforts of the child support agency. The mother has failed to find employment compatible with the needs of her children. She still works at the same position that she did when the children were taken from her custody in December 2000. The mother testified that she had some education constraints with respect to pursuing other employment; however, the court is concerned with respect to just how much effort has been taken with seeking compatible employment.

45
Up to a point the mother has kept in contact with the social worker; however, for a period of two and one half months she failed to contact the social worker and at other times, she has been somewhat sporadic.

46
The Court had the opportunity to view the witnesses, hear their testimony, and judge their credibility. The Court had the opportunity to judge the attitude of the mother as a witness and to determine whether the neglect would likely reoccur if the children were returned to her care. The mother has disclosed a lack of initiative on her part to comply with the Court’s directives; she has failed to perceive or determine that these services mentioned by the Court were needed by her to provide or to assure the Court that she could provide a safe and sanitary environment for the minor children and for her own overall well being.

47
The mother has testified that she would be able to meet the needs of the children if placed with her immediately. However, she is unable to articulate any plan by which the children would be provided for after she goes to work.

48
The mother has lived with Mr. W in at least two residences since these cases began; at times others have resides with them. One of the Court’s directives was to maintain stable housing and not have a guest or boarders for extended periods. She has lived for the past year and a half in a duplex apartment in Cumberland County, North Carolina which she admits is inadequate and not in a community conducive for the children. Specifically it would not be an environment in which she would be comfortable with the children being outside of the home. Her response to this circumstance is to move in with her boyfriend while at the same time maintaining her own apartment all of which, in and of itself, shows instability on her part. She has offered no evidence of any attempt to locate any other residence.

49
The foregoing actions of the mother demonstrate a continuation of her failure to make a proper plan for the children. She has failed to do these things necessary to show she will be able to appropriately parent her children. They were placed back in her home in 2001 and she was unable to properly care for them and they were again removed by the Court. After being specifically told what was expected of her to do to demonstrate an improvement of there parenting skill and ability, she failed to do very little except visits with her children. She stated on the stand that she was wrong or at fault about her children; She does not perceive the need to comply with the court’s directives (service plan) to demonstrate to the Court that she is able to provide a safe and sanitary environment for her children. She failed to perceive the meaning of J.W.’s condition (failure to thrive) in December, 2000; she failed to perceive the danger, unsafe and unsanitary conditions of her home in December, 2000 and in January 2002 (period the children were back in her home). At the time of her testimony in this hearing, she still discloses her failure to perceive the reasoning for the removal of the children. For example, she does not recognize development issues of minor children which is partially evidenced in J.W.’s case of quick recovery upon his receiving proper care. It is likely that these children would not be safe and properly cared for and supervised if placed in her home.

50
During the time that DSS has worked with the mother and especially since the children have been out of the parents’ home (over 20 months), the mother has not shown reasonable progress under the circumstances to correct the conditions which lead to their removal. Her actions have been willful.

55
The children are living in the same foster home. They have adjusted well to the foster family. Both children are healthy. J.W. is nearly three years younger than K.W. and is almost the same size. He no longer is suffering from failure to thrive. The boys are in need of a stable, safe and secure environment. They have now been in the same home for over two years and this home has been a stable, safe and secure environment. The mother has not seen the children for more than one year. Mr. W. has had little contact with his child. The priorities of the mother and Mr. W. are inconsistent with the welfare of their children.

56
It is in the best interests of J.W. for his mother’s parental rights to be terminated.

57
It is in the best interests of K.W. for the parental rights of his parental to be terminated. (R. p. 79-86)

The court also found as a conclusion of law:

5
Grounds exist for the termination of the Respondent Mother’s parental rights pursuant to N.C.G.S. 7B-1111(a)(1) (neglected the juveniles) and (2)(willfully left the juveniles in out of home care- in DSS care- for more than 12 months without showing to the satisfaction of the court reasonable progress under the circumstances in correcting conditions leading to the removal of the children. (R. p. 86)

These finding are not supported by the evidence.

In reviewing a trial court’s findings in an order terminating parental rights the appellate court must determine “Whether the findings of fact are supported by ‘clear and convincing evidence’….and (2) whether the legal conclusions are supported by the findings of fact.” In Re: Gleisner, 141 N.C.App. 475, 480 (2000). The findings of fact and conclusions of law in a termination order must do more than merely restate the statutory language. In re Locklear, 151 N.C.App. 573 (2002). They must be specific enough to allow meaningful appellate review. In re: Anderson, 151 N.C. App. 94, 97 (2002). In a termination of parental rights hearing, the rules of civil procedure apply, unless specifically overruled by statute. In re: Clark, 303 N.C. 592 (1981). Rule 52(c ) of the Rules of Civil Procedure states:

When findings of fact are made in actions tried by the court without jury, the question of the sufficiency of the evidence to support the findings may be raised on appeal whether or not the party raising the question has made in the trial court an objection to such findings.

Appellant may contest the findings of fact on appeal. There was insufficient evidence to support the court’s finding.
Finding of Fact #26

Referring to Assignment of Error Number 1, appellant contends that the evidence used to support this ground was incompetent. Appellant was not allowed to cross examine Sara Messer, the only witness to testify about the condition of appellant’s house on December 4, 2004. The court could not have found that appellant failed to perceive the dangers of the house’s condition when the court did not allow Sara Messer to testify about remedial measures taken by appellant to correct the conditions of the house. Consider if appellant had not cleaned the house. Certainly that would have been evidence of a lack of understanding of the dangers posed by the house. Her efforts to clean the house were certainly relevant.
Findings of Fact #30,34,35 and 36
Appellant incorporates Assignment of Error #2 into this portion of the argument. These findings were based solely on the permanency planning orders of July 12, 2002, January 10, 2003, and August 8, 2003, as well as the review order of August 10, 2001. Those orders did not recite the standard of review upon which their findings of fact relied. Findings of fact in a termination of parental right hearing must be based on clear, cogent and convincing evidence. In re: Montgomery, 311 N.C. 101, (1984). The trial court’s findings of fact in these prior orders that appellant had not followed the case plan were not based on clear cogent and convincing evidence and it logically follows that findings of fact 30, 34,, 35, and 36 were not based on clear, cogent and convincing evidence.
Finding of fact #39


A court may in a TPR order rely on a prior adjudication of neglect. However, the court is required to make a determination if there is a probability that the neglect could happen again. In re: Ballard, 311 N.C. 708,715 (1984). The trial court must also state upon which it bases it finding of present neglect. Simply stating the statutory language is not sufficient. Locklear. A trial court cannot simply reaffirm a finding of neglect. It must give a sufficient basis for finding that neglect still exists.

Findings of Fact #43,45,46,47,48,49,50,55,56,57;

Conclusion of Law # 5

All of these findings and the conclusion are based on the premise that appellant did not do enough. Her alleged lack of compliance with the DSS case plan is used in two ways. On the one hand, it is used as a indicator of the probability that she would commit future neglect on her children. Termination of parental rights for neglect may not be based solely on conditions which existed in the distant part, but no longer exist. Ballard at 714. The parents’ efforts at improving the conditions that led to children being removed are relevant in assessing the risk of future neglect. Smith v. Alleghany County DSS, 114 N.C. App. 727 (1994). Neglect at the time of the termination hearing cannot be found if there is evidence of changed circumstances from the time of the original neglect.  Bost. Evidence of how a parent is following a DSS case plan is relevant to the issue of future neglect. In re: Shermer, 156 N.C. App. 281,288 (2003).

On the other hand, N.C.G.S. 7B-1111(a)(2) allows termination if:

The parent has willfully left the juvenile in foster care or placement outside the home for more than 12 months without showing to the satisfaction of the court that reasonable progress under the circumstances has been made within twelve months in correcting those conditions which led to the removal of the juvenile.

A parent must have the ability to correct the behavior that led to removal, but the parent is unwilling to make that effort. In re: Nesbitt, 147 N.C.349 (2001). Not following a case plan can be indicative of not making enough efforts to improve the circumstances which led to removal. Buncombe Co. DSS v. Burks, 92 N.C. App.  662,669 (1989); In re: Nolen, 117 N.C.App. 693,698 (1995).

These disputed findings conclude that appellant had not adequately complied with the case plan of February 8, 2002. The findings, however, are misleading, incomplete and arbitrary. They are vague. In finding # 43 the court states “the mother failed to comply with most of the items on the list” (R. p. 82). Finding #45 states that “Up to a point the mother has kept in contact with the social worker”. (R, p. 82).  Finding # 49 states “she failed to do very little except visits with her children.” (R. p. 84). Broad general language that this is hard to refute, because it is so vague. The court’s findings hardly meet the stringent standards required of findings of fact in a termination order. These findings of fact are not specific enough to allow meaningful appellate review. Anderson at 97.

 Artemisia W. did comply with the case plan. Heather Floyd, her former DSS case worker, stated:

(the parents) did get a telephone, and they did attend some medical appointments…..(the parents) were pretty compliant (with the case plan). They didn’t have any boarders, and they did sign releases so that we could keep up with the service providers (T. p. 67, lines 3-10).

DSS worker Paige Black testified that appellant “continued to call…almost constantly about the welfare of the children… (and ) regularly called…and regularly…brought items for the children.” (T. p. 114, lines 18-23). Regularly and constantly calling the social worker is a far cry from only “up to a point keeping in touch”.


Much of petitioner’s case rested on appellant’s shortcomings as a housekeeper. It is true that an unsanitary house can support a finding of neglect. In re: Safriel, 112 N.C.App. 747 (1993). However, there must be evidence that a parent is still a poor housekeeper at the time of the termination hearing. Young at 249,250. The trial court in Young found “overwhelming evidence” that a minor child was neglected, because the child “was living in an environment injurious to his welfare”, an unclean house. Young at 249,250. The Court of Appeals held, however, that the evidence of an unclean house was “equivocal” in that:

While the evidence shows that the cleanliness of respondent’s household was questionable prior to the removal of her child in August 1993, this was nine months prior to the filing of the petition to terminate respondents parental rights and over a year before the termination proceeding. Additionally, at the time of the terminate proceeding, the child had been in the custody of others for over a year. Id. at 250.

The last home visit in the instant case occurred before reunification efforts with the mother were ceased on July 12, 2002. (T. p. 115, lines 2-9). The motions to terminate parental rights were filed on October 2, 2003. (R. p. 2,19). The TPR hearing took place on February 13, 2004 and February 19, 2004. (T. p. 4-5). However, at the time of the TPR hearing, Artemisia W.’s home was clean, organized, and appropriate for children to live there. (T. p. 164, lines 1-20). Her home was also clean, well organized and appropriate in 2003. (T. p. 175). Appellant also kept  the house for her live-in boyfriend, Michael Slonecker, beginning in 2003. Mr. Slonecker described his house, after she cleaned it, as immaculate. (T. p. 176, lines 20-25). Petitioner offered no evidence to refute the testimony of appellant’s two witnesses as to her current housekeeping skills.


The trial court also minimized several important aspects of appellant’s situation. A visitation record is extremely relevant. Appellant only missed one visit with her children when visitation was allowed. (T. p. 206, lines 7-17). The Court of Appeals found it impressive that the parent in Young had attended twenty two of twenty four visits. Young at 249. The trial court also sidestepped the importance of Jason W. abandoning appellant. A very important changed circumstance can be the break up of a bad parent from a good parent. Shermer at 287.  In Shermer the Court of Appeals suggests that a trial court must consider a parent’s chance of success with a child without the negative effects of the other parent. Artemisia W. had not seen her ex husband since July, 2003 when he abandoned her and moved to Mississippi. (T. p. 219, lines 11-15). She testified extensively as to his negative influence on her, especially the financial instability he caused. By the time of the TPR hearing appellant was no longer affected by Jason W. She was in a stable long term relationship with a man who was gainfully em0ployed and had been so for several years.


It is difficult to understand how the trial court could find that appellant violated the case plan by not financially supporting her children. Oddly enough the trial court also found that petitioner had not proven its alleged ground that appellant had failed to financially provide for her children.


“Neither homeless nor joblessness will per se support a finding of …neglect”. In re: Ivey, 156 N.C. App. 398,404 (2003). The trial court’s findings as to appellant’s employment and residence are baffling. Appellant at the time of the TPR hearing was maintaining two homes! She had maintained both homes for some time. DSS had never visited either of the homes. She had maintained one home, since August, 2002 and shared a home with her long term boyfriend, since January, 2004. It is illogical to assert that this is unstable housing.

Appellant had worked full-time as a waitress for four years. No evidence suggested that it was inappropriate work for a parent. The Court did speculate that the waitresses where she worked might be “topless”, but there was no evidence of this. (T, o, 191, lines 13-14) In any case Michael Slonecker was a valid child care resource. If anything, her job was quite appropriate for raising children, since she worked at night and Mr. Slonecker worked during the day.

Finally, the greatest inconsistency in the trial court’s findings is its tendency to place the blame for appellant’s alleged shortcomings squarely and solely on her shoulders. The trial court ignored the many roadblocks set up by DSS after reunification efforts were ceased. DSS simply stopped helping appellant after July 12, 2002.

Appellant had a stellar visitation record. Visitation was stopped. Appellant had never missed a medical appointment with her children if she was informed of it. DSS stopped informing her of the medial appointments. DSS claimed she was not an adequate housekeeper and her housing wasn’t stable, but they refused to visit her home or her boyfriend’s home.

The trial court did not adequately consider the sudden lack of cooperation facing appellant. Appellant’s alleged failure to follow the case plan for the twelve months before the filing of the motions could not be willful if DSS was not helping her.

Also, if DSS stopped gathering current information about appellant over a year before the TPR motions had been filed, petitioner could not present enough evidence as tot the probability of future neglect after reunification efforts were ceased. Appellant’s witnesses presented the only evidence as to her recent housing, job history, and housekeeping skills, among other things. With that evidence unrefuted by petitioner, petitioners many allegations about appellant could not have been proven by clear, cogent, and convincing evidence.

CONCLUSION


 Based on the trial court’s errors the trial court’s decision to terminate the parental rights of Artemisia W. should be vacated and the case should be remanded back to the trial level with instructions to dismiss the motions to terminate parental rights.
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