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QUESTIONS PRESENTED

I.
DID THE TRIAL COURT ERR IN ENTERING A PERMANENCY PLANNING ORDER WHEN DSS AND GAL COURT REPORTS WERE NOT GIVEN TO THE PARTIES SUFFICIENTLY IN ADVANCE SO THAT A DEFENSE COULD BE ADEQUATELY PREPARED?
II.
DID THE TRIAL COURT ERR IN FAILING TO HOLD A FULL HEARING AND TAKING EVIDENCE AND TESTIMONY?
III.  DID THE TRIAL COURT ERR IN THAT THE FINDINGS OF FACT AND CONCLUSIONS OF LAW ARE NOT SUPPORTED AS THEY ARE NOT INDEPENDENT FINDINGS AND CONCLUSIONS?
STATEMENT OF THE GROUNDS FOR APPELLATE REVIEW

Jurisdiction for this appeal is granted by N.C. Gen. Stat. §7A-27 and §7B-1001(5) (2006).  Prior to the Court’s Order, the permanent plan for the juvenile was reunification with his mother, Vonda R. with a concurrent plan of guardianship with relatives.  The Custody Order Permanency Planning Review order filed May 16, 2007 changed the permanent plan to guardianship with relatives.  (R. p. 113-120)  Appellant Vonda R. timely filed her written Notice of Appeal on June 12, 2007 and an Amended Notice of Appeal on July 23, 2007.  (R. p. 121-122, 131-132)

STATEMENT OF THE CASE

  The Orange County Department of Social Services (hereinafter referred to as “DSS”) commenced this action by filing a Juvenile Petition on October 14, 2005.  (R. p. 2-4)  DSS alleged the juvenile, J.S.R.
 was neglected.  An Order for Non-Secure Custody had been obtained on October 12, 2005.  (R. p. 5)  

A Child Planning Conference was held in lieu of a non-secure custody hearing resulting in a Consent Order filed October 18, 2005.  (R. p. 8-9)  An adjudication was held on December 1, 2005 resulting in a Custody Order Adjudication filed December 27, 2005.  (R. p. 18-24)  A review hearing was held on March 2, 2006 resulting in a Custody Order Review filed on April 7, 2006.  (R. p. 48-54)  Another review hearing was held on June 1, 2006 resulting in a Custody Order Review filed July 24, 2006.  (R. p. 64-69)  A permanency planning hearing was held on November 2, 2006 resulting in a Custody Order Permanency Planning Review filed on December 13, 2006.  (R. p. 86-93)


A second permanency planning review hearing was held on March 15, 2007.  The resulting Custody Order Permanency Planning Review was filed on May 16, 2007.  (R. p. 113-120)  Respondent Mother filed her Notice of Appeal on June 12, 2007.  (R. p. 121-122)  Appellate Entries were filed June 12, 2007, appointing the Appellate Defender and assigning Dennis R. Coley, Jr., to prepare the transcript.  (R. p. 123-124)  Annick Lenoir-Peek was appointed by the Appellate Defender to perfect the appeal.  (R. p. 125)  The transcript was mailed on July 12, 2007.  (R. p. 126)  An Amended Notice of Appeal was filed on July 23, 2007.  (R. p. 131-132)  The Proposed Record on Appeal was served on July 24, 2007.  (R. p. 134)  The Record on Appeal was settled and mailed for filing on August 11, 2007.  (R. p. 135-136)  

STATEMENT OF FACTS


J.S.R. was only a few months old when DSS became involved in his life in October 2004.  He was taken into non-secure custody by DSS on October 12, 2005, almost a year later when Ms. R. filed for an order of protection from Mr. S.  (R. p. 101)  Six days later, J.S.R. was placed in the home of his paternal grandparents.  The case plans developed centered around Ms. R.’s substance abuse and related emotions.  (R. p. 102)  Although Ms. R. had a history of substance abuse, she remained drug free for well over a year at the time of this hearing.  (R. p. 111)

For a year and a half, Respondent mother enjoyed weekly supervised two hour visits with J.S.R.  (R. p. 103)  Ms. R. was available and eager and excited to see J.S.R.  (R. p. 103)  Ms. R. brought and provided snacks, juice, toys and books for her visits with J.S.R.  (R. p. 103)  Ms. R. played with him and took direction on improving her parenting skills. DSS provided necessary behavioral and medical support services for J.S.R. including speech therapy.  (R. p. 112)


During June 2006, Appellant gave birth to a daughter, P.R., who is not the subject of any court action.  Appellant has full custody of P.R. (R. p. 111)


The parties agree that “Ms. R. has completed treatment through the UNC Alcohol and Substance Abuse program and continues in the step-down program in Family Treatment Court.  Her drug screens have been clean for over a year.  She has completed parenting classes through OCDSS and has worked with Bonnie Ferrell on individual parenting skills and creating a safe environment for a toddler.  Ms. R. terminated her participation in the DBT program at UNC in June, 2006.”  (R. p. 111) Ms. R. worked with a parenting specialist on staff at DSS.  In addition, a child therapist, Solomon Kobes, L.C.S.W., began intensive parenting assistance with Ms. R. in late February.  (R. p. 99)  Due to beginning sessions with Ms. R. in late February, Mr. Kobes felt he needed more time before he could make a recommendation as to Ms. R.’s ability to successfully parent J.S.R. along with P.R. by the time of the March 15, 2006 hearing. 


The GAL’s own conclusions were that, “Ms. R. has continued to comply with the recommendations of both Drug Treatment Court and parenting classes and has shown dedication in caring for her new baby, PR.  She is to be commended for the major changes she has made in her life in the last year!  At this time it seems appropriate that she focus on caring for [P.R.] as she continues to address her own emotional needs while also improving her parenting skills...”  (R. p. 112)

J.S.R. continued to live in the home of his paternal grandparents.  His father, Mr. S., lived with them and assisted in caring for J.S.R. and driving him home from daycare.  Mr. S. tested positive for drug use as recently as three months prior to the hearing in question.  (R. p. 106)

At the time of the March 15, 2007 permanency planning hearing, neither parent was in a position to care for J.S.R. without assistance.  Both DSS and the GAL asked that guardianship of J.S.R. be granted to the paternal grandparents and that reunification efforts cease.  (R. p. 109, 112)

There will be further facts contained in the argument section.

STANDARD OF REVIEW

A permanency planning hearing pursuant N.C. Gen. Stat. §7B-907 is a dispositional hearing.  In reviewing the order from the hearing, the findings of fact and conclusions of law must be based upon the credible evidence presented at the hearing.  In re Helms, 127 N.C. App. 505, 510-511, 491 S.E.2d 672, 676 (1997), N.C.G.S. 7B-907.  If the trial court’s findings of fact are supported by competent evidence, they are conclusive on appeal.  In re Isenhour, 101 N.C. App. 550, 553, 400 S.E.2d 71, 73 (1991).  This Court reviews the trial court’s conclusions of law de novo.  In re Pope, 144 N.C. App. 32, 40, 547 S.E.2d 153, 158 (2001)and In re J.S.L., 177 N.C. App. 151, 154, 628 S.E.2d 387, 389 (2006) both citing Starco, Inc. v. AMG Bonding and Ins. Servs., 124 N.C. App. 332, 336, 477 S.E.2d 211, 215 (1996).  
ARGUMENT

I.
THE TRIAL COURT ERRED IN ENTERING A PERMANENCY PLANNING ORDER WHEN DSS AND GAL COURT REPORTS WERE NOT GIVEN TO THE PARTIES SUFFICIENTLY IN ADVANCE SO THAT A DEFENSE COULD BE ADEQUATELY PREPARED.
(Assignment of Error No. 7; R.pp. 95-100, 101-109, 110-112)


The permanency planning hearing was originally scheduled at the November 2006 hearing for February 1, 2007.  (R. p. 86-93) On February 1, 2007, the matter was continued, according to one court report, due to inclement weather, until March 15, 2007.  (R. p. 101)  The Continuance Order was not filed until April 4, 2007, well after the hearing subject of this appeal was held.  (R. p. 94)  Throughout these hearings, a concurrent plan of reunification with the Respondent Mother and Guardianship with the Paternal Grandparents was pursued.  (R. p. 48-54, 64-69, 86-93)  Respondent Mother had no reason to suspect that soon DSS and the GAL would request that reunification efforts cease.  Respondent Mother did not object to inadequate notice of the permanency planning hearing.  However, we have established procedures for the advance disclosure of court reports.

N.C. Gen. Stat. §7B-907 allows the court to consider reports during permanency planning hearings.  This Court considered this issue in the case of In re Ivey, 156 N.C. App. 398, 576 S.E.2d 386 (2003).  In that case, the issue was that the court reports had been properly submitted prior to the hearing in accordance with Iredell County local rules but an amendment was submitted too close to the hearing.  In Ivey, the social worker who prepared the amendment testified and the parties had an opportunity to cross-examine her.  Here, the court failed to follow the local rules.

The Local Rules for DSS Court promulgated for the 15B Judicial District establish a procedure for forwarding court reports to respondent parents and their counsel.  A copy of these rules is found at Appendix pages 13-28.  Rule 16 specifically addresses court reports.  Subsections a and c set out the duties of the DSS and GAL to produce court reports to assist the court in its duties at disposition hearings.  Subsection d states, “All scheduled review reports shall be delivered to the attorney(s) by 10:00 a.m. on the Friday of the week prior to the review hearings.”  (App. at 21-22)  This process was not followed in the case sub judice.


This Court should take judicial notice that March 15, 2007, the date of the hearing subject of this appeal, was a Thursday.  The Friday of the week prior to the review hearing was March 9, 2007.  In this case, the court reports were not forwarded to trial counsel until Tuesday for a Thursday hearing.  The GAL forwarded their report by e-mail at approximately 11:00 a.m. on March 13, 2007.  (R. p. 110-112, App. at 44-46)  DSS faxed their report to counsel from 4:22 p.m. to 4:29 p.m.  (R. p. 95-100, 101-109, App. at 29-34, 35-43)  Counsel had, at most, a day and a half to prepare for the GAL report while she had only one business day to prepare for the two DSS reports, a Permanency Planning Hearing Report and a Parenting Report.  Most attorneys who practice in this area of law are court appointed and routinely practice in other courts as well.  It is unreasonable to presume that counsel can prepare and counter the statements in the reports without adequate notice, especially when they may be appearing in another court during the business day.


In her arguments to the court, trial counsel pointed out all the accomplishments made by respondent mother.  We are all painfully aware that arguments of counsel do not constitute evidence.  This Court having previously held, “counsels’ arguments cannot be considered evidence.”  See In re D.L., A.L., 166 N.C. App. 574, 582, 603 S.E.2d 376, 382 (2004) (citing State v. Haislip, 79 N.C. App. 656, 658, 339 S.E.2d 832, 834 (1986))  If the local rules had been enforced so that counsel would have been aware that DSS and GAL were advocating a cessation of reunification efforts, she would have had almost four business days to obtain letters of support or to subpoena witnesses to assist her arguments.  As it was, no evidence was put on by the respondent and she is entitled to do so pursuant to N.C.G.S. 7B-907.


Because the trial court failed to follow its own local rule about the submission of DSS and GAL reports in providing an opportunity for respondent mother to adequately prepare for the hearing, this Court must reverse and remand the matter for a new hearing with admonitions to follow the rules which they have set up to preserve fairness at these hearings.

II.
THE TRIAL COURT ERRED IN FAILING TO HOLD A FULL HEARING AND TAKING EVIDENCE AND TESTIMONY.
(Assignment of Error No. 5; R.pp. 113-120; T. pp. 3-11)

The Juvenile Code is designed so that the district courts hold actual hearings for reviews and permanency planning.  Specific code sections were drafted to establish a procedure as to how these hearings would be held and the specific findings of fact that a district court would have to reach at the conclusion of the hearing.  In this case, the hearing held on March 15, 2007 designated as a permanency planning hearing was a sham.  No testimony was given.  Two reports were submitted by DSS, one report was submitted by the GAL and counsel made arguments.  The judge indicated that he would consider them before he made his ruling.  There was no pretense of even attempting to hold a hearing and Respondent Mother did not even have the opportunity to present any evidence to support her argument to increase visits and continue reunification efforts.  


The hearing held on March 15, 2007 was a permanency planning hearing controlled by N.C. Gen. Stat. §7B-907. The transcript in this case, which was previously filed and which is attached hereto as Appendix pages 1-12, contains just over eight pages of arguments of counsel, with no evidence being taken. 


As this Court pointed out in the case of In re A.P., our Supreme Court has held that in child custody matters:
[w]henever the trial court is determining the best interest of a child, any evidence which is competent and relevant to a showing of the best interest of that child must be heard and considered by the trial court, subject to the discretionary powers of the trial court to exclude cumulative testimony.  Without a hearing and considering such evidence, the trial court cannot make an informed and intelligent decision concerning the best interest of the child.  In re Shue, 311 N.C. 586, 597, 319 S.E.2d 567, 574 (1984).  Naturally then, the district court is permitted to receive into evidence and rely on prior court orders and reports by DSS or a guardian ad litem.  See In re J.S., 165 N.C. App. 509, 511, 598 S.E.2d 658, 660 (2004);  In re Ivey, 156 N.C. App. 398, 402-403, 576 S.E.2d 386, 389-90 (2003).  But the district court cannot abrogate its duty as the finder of ultimate facts and instead rely wholly on the reports and previous orders.  See In re Harton, 156 N.C. App. 655, 660, 577 S.E.2d 334, 337 (2003) (“When a trial court is required to make findings of fact, it must finds the facts specially.  The trial court may not simply recite allegations, but must through processes of logical reasoning from the evidentiary facts’ find the ultimate facts essential to support the conclusions of law.”) (internal quotations and citations omitted).  In re A.P., 179 N.C. App. 425, 643 S.E.2d 405, reversed on other grounds, 361 N.C. 344, 643 S.E.2d 588 (2007).  

Although this Court’s reversal and remand in In re A.P. was reversed by our Supreme Court, the Supreme Court’s decision was based upon the fact that A.P. had been placed with a natural parent and the case closed.  The current case is similar to that of In re A.P., where this Court found, “Here, the transcript of the 27 September hearing determining that custody of A.P. be given to William and the case be closed reveals that no evidence was received and no testimony from any witness was given.  Only the counsels for each party involved argued to the district court, and counsels’ arguments cannot be considered evidence.”  See In re D.L., A.L., 166 N.C. App. 574, 582, 603 S.E.2d 376, 382 (2004) (citing State v. Haislip, 79 N.C. App. 656, 658, 339 S.E.2d 832, 834 (1986)).

In the case of In re D.L., this Court reversed a permanency planning order and remanded the matter to the district court for a new hearing when the only piece of evidence offered at the original hearing was a DSS report.  This Court stated, “As no evidence was presented by either DSS or [respondent] regarding the permanency plan, the trial court’s findings of fact are unsupported.  Without any evidence to support its findings, the trial court erred in its conclusions of law.  We reverse the permanency plan order as it relates to [respondent] and remand for a new permanency planning hearing where the parties may offer competent, material, and relevant evidence.”  Ibid. at 583, 603 S.E.2d at 382.  Relying on In re Harton, this Court noted that without the presentation of evidence it was impossible for the district court to make the necessary findings required by N.C. Gen. Stat. §7B-907(b) (2005).  See id. at 582-83, 603 S.E.2d at 382.

This Court has also specified that, “When a trial court is required to make findings of fact, it must make the findings of fact specially.”  In re Harton, 156 N.C. App. 655, 660, 577 S.E.2d 334, 337 (2003).  This Court has reversed multiple cases in which the trial courts have failed to make the required findings of fact.  See In re Harton, id.; In re Ledbetter, 158 N.C. App. 281, 580 S.E.2d 392 (2003); In re Weiler, 158 N.C. App. 473, 581 S.E.2d 134 (2003); among others.
A court cannot make adequate findings of fact when it received no testimony and had no opportunity to observe witnesses.  The court took the documents which were prepared by DSS and the GAL and considered them, however, it had no opportunity to ask follow-up questions, to observe the demeanor of the witnesses, or to obtain clarification on confusing issues.  The findings of fact and conclusions of law in this order were drafted by DSS and reflect the blanket statements made in their reports.
This Court must reverse the trial court’s decision and remand the matter for a full hearing.  When the court is deciding to take the drastic step of ceasing reunification efforts, the court must make sure that it follows every process and give all parties an opportunity to present and support their position. 

III.  THE TRIAL COURT ERRED IN THAT THE FINDINGS OF FACT AND CONCLUSIONS OF LAW ARE NOT SUPPORTED AS THEY ARE NOT INDEPENDENT FINDINGS AND CONCLUSIONS.
(Assignment of Error Nos. 8, 9-24, 26-28; R. p. 113-120)
As argued fully above, without a hearing in this matter, Appellant questions whether the findings of fact and conclusions of law are supported since no evidence and testimony was utilized by the district court in this matter.  The trial court did accept two DSS court reports and one GAL court report and widely incorporated from them.  Full copies of the reports and order are found attached hereto at Appendix 29 to 54.
The findings of fact and conclusions of law arrived at in this case do not support that the court utilized it’s independent judgment.  This Court has held that at dispositional hearings, “the trial court must, through ‘processes of logical reasoning,’ based on the evidentiary facts before it, ‘find the ultimate facts essential to support the conclusions of law.’”   In re J.S., 165 N.C. App. 509, 598 S.E.2d 658 (2004), quoting, In re Harton, 156 N.C. App. 655, 660, 577 S.E.2d 334, 337 (2003).
Appellant believes that the following Findings of Fact and Conclusions of Law are not independent determinations made by the court where the trial court utilized its own judgment.  

Findings of Fact:

5.
Respondent/mother is caring for her infant, [P.R.], which requires oversight.  She is not capable of parenting both [P.R.] and [J.S.R.].

6.  While visiting with Respondent/mother, the Social Worker has had to repeatedly remind Respondent mother to take [J.S.R.] to the bathroom as he is in the process of being toilet trained, and it important for Respondent/mother to engage [J.S.R.] in the toileting process even during the visits.  
7.
The worker observed that when [J.S.R.] visit with Respondent/mother she often relied upon this worker to assist with supervising [J.S.R.] and [P.R.].  Often Respondent/mother would have difficulty deciding what to do with [P.R.] while interacting with [J.S.R.].  For example, when Respondent/mother would take [J.S.R.] to the bathroom, this worker had to remind Respondent/mother about identifying a safe place for [P.R.] to be.  
8.
On more than one occasion, Respondent/mother left [P.R.] on the sofa while making a snack for [J.S.R.], or while taking him to the bathroom.  This poses a safety risk as [P.R.] could easily roll off the sofa and fall onto the concrete floor of the apartment.

9.
Respondent/mother has not demonstrated that she is able to appropriately supervise both children simultaneously.

10.
Respondent/mother has relied upon the Social Worker to “watch” [P.R.] during visits with [J.S.R.] which indicates her inability to take care of both children.

11.
The Social Worker has worked with Respondent/mother to teach her the importance of safety, structure, routine, and boundaries and how these essential principles are critical to parenting, but she does not seem to be able to incorporate the information.

12.
[J.S.R.] is sometimes defiant or resistant when his mother tells him to do something.  She is not persistent in teaching him to obey her.

13.
Respondent/mother has demonstrated that even with coaching, she still has difficulty with setting limits with [J.S.R.] and following through.

14.
Respondent/mother continues to actively participate in Family Treatment Court.  Respondent/ mother’s drug screens have shown that she has been clean from any illegal substances for over one year.  While Respondent/mother has maintained sobriety, she has not been fully compliant with Family Treatment Court.
15.  Respondent/mother’s recovery process has contributed to her progress.  However, she continues to suffer a mental illness.
17.  It is not possible for the juvenile to be returned home in the immediate future or within the next six (6) months and in support thereof, the court specifically finds:
a.
Respondent/mother has a 9 month old baby who resides wit [sic] her.  While Respondent/mother has made progress, she has not demonstrated an ability to provide appropriate care and supervision for two children.

20.  The maternal grandparents are committed to raising [J.S.R.] and it is in his best interest that he remain in their home.
22.  The juvenile’s current placement is adequate to meet the needs of the juvenile.
23.
The juvenile should remain in the current placement because he is thriving in his grandparents’ home.
24.
The best plan of care for the juvenile to achieve a safe, permanent home is changed to guardianship with paternal grandparents, and that plan can be achieved within a reasonable period of time.
Conclusions of Law:

2.
Carolyn and Charles Capers are fit and proper persons to assume guardianship of the juvenile and it is in the best interest of the juvenile named above that guardianship be awarded to Carolyn and Charles Capers.

3.
Reasonable efforts to achieve the permanent plan or guardianship with paternal grandparents have been made by the Orange County Department of Social Services and are enumerated in the above Findings of Fact.

4.
The permanent plan as set forth above is made within the time prescribed by law, is appropriate and is in the juvenile’s best interest.

(R. p. 111-120, Appendix at 47 to 54))

The transcript makes it clear that the district court judge took the matter under advisement.  The judge indicated that he would let the parties know his decision in a week or so.  There is nothing in the record to indicate how the judge communicated his decision to the parties.  On page 9 of the transcript, found at Appendix 9, the judge suggests that if they have not heard from him by the 22nd, they should call “Mindy.”  It is clear that DSS drafted the Permanency Planning Order since the bottom left corner reflects that it was drafted by a shared computer system.  There is no certificate of service attached to the order so it is difficult to determine with certainty who prepared the order and had it filed.  


Finding of fact nos. 6, 7, 8, 9, 10 and 11 are almost verbatim from the DSS court report, even using the language “this worker.”  The first full paragraph of the DSS Court Report, R. p. 104, Appendix at 38, reads, 

“During the aforementioned visits, this worker has also had to repeatedly remind Ms. R. to take J.S.R. to the bathroom, as he is in the process of being toilet trained, and is important for Ms. R. to engage J.S.R. in the toileting process even during the visits.  This worker has also observed that when J.S.R. visits with Ms. R., she often relief upon this worker to assist with supervising both J.S.R. and P.R.  Often times, Ms. R. would have difficulty deciding what to do with P.R. while interacting with J.S.R.  For example, when Ms. R. would take J.S.R. to the bathroom, this worker had to remind Ms. R. about identifying a safe place for P.R. to be.  On more than one occasion, Ms. R. has left P.R. on the sofa while making a snack for J.S.R., or while taking him to the bathroom.  This poses a safety risk as P.R. could easily roll off of the sofa and fall onto the concrete floor of Ms. R.’s apartment... Ms. R. has not demonstrated that she is able to appropriately supervise both children simultaneously.  Ms. R. has also relied upon this worker to “watch” P.R. during visits with J.S.R., and therefore, this questions Ms. R.’s true ability to provide appropriate supervision for both children.  This worker has attempted to work with Ms. R. to help her understand the importance of safety, structure, routine, and boundaries and how these essential principles are critical to parenting.”

Findings of Fact nos. 12 and 13 come from the second full paragraph on R. p. 104, Appendix at 38:

“J.S.R. is sometimes defiant or resistant when his mother tells him to do something and Ms. R. rarely follows through with her requests of him...Ms. R. has demonstrated that with even with coaching, she still has difficulty with setting limits with J.S.R. and following through.”


Finding of fact no. 14 is from the first full paragraph on R. p. 105, Appendix at 39.  “Ms. R. continues to actively participate in Family Treatment Court.  Ms. R.’s drug screens have shown that she has been clean from any illegal substances for over one year.  While Ms. R. has maintained sobriety, she has not been fully compliant with Family Treatment Court.”  However, later in the paragraph, it states, “This worker last received an update from the family treatment court on 2/107, and at that time, Ms. R. reportedly continues to test negative, and has met all the necessary requirements for family treatment court.”


Finding of fact no. 15 is unsupported by even DSS’ court reports.  Although there is information that the social workers indicate she has difficulty handling her emotions, there does not appear to be a diagnosis of any mental illness other than recovering her full capabilities as the drugs continue to leave Ms. R.’s body.  On R. p. 105, there is an indication that Ms. Porthoff, Ms. R.’s substance counselor, gave her a mental health service contact information but that she was just beginning to have a rapport and beginning to formulate a clinical opinion.  No mention is made of the opinion and whether she has the qualifications to make such a diagnosis.  Appendix at 39.  

Findings of fact no. 17, 20, 21, 22, 23 and 24 are more appropriately conclusions of law and not findings of fact.  These findings of fact are the drafter’s attempt to comply with the findings of fact required by N.C. Gen. Stat. §7B-907, even when there is contradictory evidence in the record.

This Court has held that the district courts cannot delegate their duty to find facts by merely incorporating reports.  Here, the reports are not only incorporated, but quoted from sometimes verbatim.  This Court has indicated that while “it is permissible for trial courts to consider all written reports and materials submitted in connection with [juvenile] proceedings In re J.S., 165 N.C. App. at 511, 598 S.E.2d at 660 ...the trial court may not delegate its fact finding duty ...Accordingly, “the trial court should not broadly incorporate these written reports from outside sources as its findings of fact.”  Thus, although the trial court may properly incorporate various reports into its order, it may not use these as a substitute for its own independent review.  In re M.R.D.C., 166 N.C. App. 693, 698, 603 S.E.2d 890, 893 (2004) disc. review denied, 359 N.C. 321, 611 S.E.2d 413 (2005) (citations omitted).

Because the district court did not have a hearing, the findings of fact are restatements, sometimes word for word copies, of the DSS court report.  The trial court did not make an attempt to truly evaluate and reach its own findings in this matter.  This Court must reverse and remand the case for a new hearing.
CONCLUSION


This Court must reverse and vacate the trial court’s Custody Order Permanency Planning Review filed May 16, 2007.  As argued fully above, the trial court must remand the matter to the district court for a new hearing.  Furthermore, a reversal of the district court’s order would restore the status quo of the parties leading into the hearing pursuant to prior order, thereby restoring the plan of reunification and continuing supervised visits for respondent mother with the juvenile.  Ms. R. simply wants the opportunity to have a fair chance in this case.

Submitted this the 17th day of September, 2007.
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