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QUESTIONS PRESENTED

1.
WHETHER THE TRIAL COURT COMMITTED REVERSIBLE ERROR BY FAILING TO CONDUCT A PROPER HEARING, REMOVE THE FATHER’S TRIAL COUNSEL, AND SUBSTITUTE COURT APPOINTED COUNSEL WHERE THE FATHER MADE THE PROPER MOTIONS AND PRESENTED GOOD CAUSE FOR THE REMOVAL AND SUBSTITUTION?

2.
WHETHER THE TRIAL COURT COMMITTED REVERSIBLE ERROR BY FAILING TO APPOINT A GUARDIAN AD LITEM FOR THE FATHER WHERE THE PETITION ALLEGED, EVIDENCE WAS PRESENTED, AND THE TRIAL COURT FOUND THAT HE HAD MENTAL DISABILITIES?

3.
WHETHER THE TRIAL COURT COMMITTED REVERSIBLE ERROR BY ITS FINDINGS OF FACTS AND CONCLUSIONS OF LAW SUPPORTING TERMINATION OF THIS FATHER’S PARENTAL RIGHTS WHERE THE FINDINGS OF FACT WERE NOT SUPPORTED BY CLEAR, COGENT AND CONVINCING EVIDENCE? 

4.
WHETHER THE TRIAL COURT COMMITTED REVRSIBLE ERROR IN CONCLUDING THAT SUFFICIENT GROUNDS EXISTED TO TERMINATE THE FATHER’S PARENTAL RIGHTS, AND THAT IT WAS IN THE BEST INTEREST OF THE CHILD THAT THE FATHER’S PARENTAL RIGHTS BE TERMINATED, AS THE CONCLUSION WAS CONTRARY TO THE EVIDENCE?

STATEMENT OF GROUNDS FOR APPELLATE REVIEW PURSUANT TO APPELLATE RULE 28(b)(4)


This Court has jurisdiction over this appeal by virtue of N.C.G.S. §7A-27(c) and N.C.G.S. §7B-1113. The order of termination was entered and filed on 03 June 2004 (R. p.36) Mark S. gave timely written notice of appeal on 11 June 2004. (R. p.38)

STATEMENT OF THE CASE


At the 29 April 2004 Juvenile Session of Onslow County District Court, Annick Lenoir-Peek, on behalf of the Onslow County Department of Social Services called this juvenile case for hearing on a petition to terminate parental rights filed on 26 February 2004 alleging the minor child neglected. The Honorable Sarah C. Seaton presided over the hearing in Onslow County District Court.


The petitioner presented evidence. Neither the guardian ad litem nor the Respondent-Appellant Father presented evidence. The trial court found that grounds existed to terminate the parental rights of Respondent-Appellant, and that it was in the best interest of the minor child to terminate parental rights. The trial court entered its written order with findings of fact and conclusions of law on 03 June 2004. Respondent-Appellant filed written notice of appeal on 11 June 2004. The appellate entries form was prepared on 28 June 2004. Appellate counsel was appointed on 07 July 2004.


The record on appeal was settled by stipulation between Lisa Skinner Lefler, attorney for respondent-appellant father, and James Joyner, attorney for the Onslow County Department of Social Services, on 14 October 2004; and between Lisa Skinner Lefler and Ernest Wright, attorney for the Onslow County Guardian ad Litem, on 01 November 2004. The Record on Appeal was mailed to the North Carolina Court of Appeals on 01 November 2004 and was filed on 03 November 2004 and docketed on 16 November 2004. The Record on Appeal was mailed to the parties on 19 November 2004.

STATEMENT OF FACTS


The minor child involved in this termination proceeding is the son of Respondent-Appellant father (hereafter “father”). The original adjudication proceeding arose from a petition filed on 28 August 2002 by the Onslow County Department of Social Services (hereafter “DSS”) alleging the minor child was neglected. (R. p. 18) The trial court made findings of fact and conclusions of law that the child was neglected during a hearing on 24 September 2002. The order was signed on 18 November 2002. (R. pp. 19-21) 

Relevant to the father, the order found that during the event that caused DSS to come to the home, the attempted suicide of the mother, that the father was intoxicated. (R. p. 19) The father had taken the child to a neighbor’s home when the emergency personnel arrived in response to the mother’s suicide attempt. (R. p. 20) After the emergency personnel left, the father retrieved his son from the neighbor’s home. (R. p. 20) The father was receiving individual counseling, but no alcohol abuse counseling, at the hearing on neglect. (R. p. 20) DSS had previously been involved with the family in March 2002, had substantiated neglect, and was providing services for the family prior to the child being removed from the home. (R. p. 20) At the time of the order on adjudication, the father and mother were having supervised visitation at the Onslow County DSS office. (R. p. 20) Both the father and the mother were observed “display[ing] warmth and affection towards [their child] throughout the visits.” (R. p. 20)  

After the neglect adjudication, the parents were both ordered to continue ongoing counseling and treatment, complete Domestic Conflicts and Children, Relationship Skills and CORE classes at the Community Counseling Center. (R. p. 21) The trial judge retained jurisdiction of the case to himself. (R. p. 21) Visitation was ordered at a minimum of one hour every two weeks supervised by DSS. (R. p. 21)

The next hearing on which an order was written and signed was on 15 April 2003. (R. p. 22) The order was filed with the clerk’s office on 14 May 2003, but bears a signature of Judge Sarah Seaton by Judge William Cameron. (R. p. 27) The order references a hearing of 07 February 2003 where the parents had completed two PEERS classes, Nurturing ages 5-12, and Assertive Discipline, all of which they passed. (R. p. 22) Both parents presented documentation of attendance at Alcoholics Anonymous meetings. (R. p. 23) The father had also completed a psychological and substance abuse assessment and was found not to be alcohol dependent, although he was found to have an alcohol abuse problem. (R. p. 22) The father was also found to be “going through a ‘phase of life problem,’ which is caused by his wife’s separation from the Marine Corps and his separation from his son.” (R. p. 23) The counselor released the father from therapy. (R. p. 23)

A previous therapist had treated the father and concluded that he had “not had a long enough period of sobriety that would allow [the child] to be placed back into the home.” (R. p. 23) 

Some problematic behavior was noted from the father’s manner of advocacy for his wife, the child’s mother, with a therapist. He was noted to be “disruptive” and was suspected of drinking before one of the sessions of his wife’s therapy. (R. p. 23) 

The visitation plan had been changed, but the parents continued to “interact well” with the child. (R. p. 24) One visit was terminated because the father was taping the visit. (R. p. 24) 

The social worker made a report, and the court accepted it as fact, that the father had taken the child’s school work folder. When confronted, the father admitted that he had done so to copy the folder for his records. The social worker was allowed to testify that the folder was not returned to her, nor was it returned to the school “to her knowledge.” (R. p. 24)

The trial court found that there were incongruous opinions as to the parents’ need for ongoing therapy. The social worker attempted to assemble a team meeting to resolve the issues, but “the meeting was cancelled because the family was informed of the meeting and some of the other professionals believed it would be best not to have the meeting.” (R. p. 25) 

The child was removed from Onslow County to the home of a maternal aunt and uncle in Florida. (R. p. 25) The child was ordered to receive therapy, as well and the parents. For his part, the father was ordered specifically to individual psychotherapy, marriage counseling with his wife, AA, to avoid alcohol when in the presence of the child, to cooperate with DSS, to maintain gainful employment, and to provide medical and therapeutic documentation to demonstrate [his] progress. Visitation was ordered supervised by the maternal aunt and uncle with whom the child was placed. (R. pp. 26-27)

The next hearing was held on 07 and 08 January 2004. The trial court “assume[d] that [the findings and conclusions of the order from the hearing on 15 April 2003] are now facts of the case.” (R. p. 28) The trial court further found that “even if [the father] had done all that was requested of him in the April order, the Court would have to weigh the benefit to [the child] of remaining in the custody of the [relative placement] against being returned to the custody of [the father]. (R. p. 29) The trial court further found that [the father] was currently in a position to “attempt to comply” with the prior orders, that the child was doing well in the relative placement, that DSS should try to work with the father and the caregivers on a visitation schedule, and the records from the therapist in Florida should be made available to all counsel. The plan was changed to a concurrent plan of relative placement with TPR/adoption. (R. p. 29-30)

All of the previously discussed findings of fact and conclusions of law were incorporated by reference into the Order Terminating Parental Rights signed 03 June 2004, nunc pro tunc 29 April 2004. (R. p. 33-34)

ARGUMENT

I. THE TRIAL COURT COMMITTED REVERSIBLE ERROR WHEN IT FAILED TO CONDUCT A PROPER HEARING TO DETERMINE IF MARK S. WAS ENTITLED TO SUBSTITUTE COURT-APPOINTED COUNSEL.















II. THE TRIAL COURT COMMITTED REVERSIBLE ERROR WHEN IT FAILED TO APPOINT SUBSTITUTE COURT-APPOINTED COUNSEL FOR MARK S. WHERE MARK S. HAD MADE THE PROPER MOTION AND PRESENTED GOOD CAUSE FOR THE SUBSTITUTION.












ASSIGNMENTS OF ERROR #3 AND 4.















N.C.G.S. §7A-451(a) dictates that a parent who qualifies as an indigent is entitled to services of counsel where, among other proceedings, a termination of parental rights is sought. N.C.G.S. §7B-1109 further defines the trial court’s responsibility concerning counsel for parents. It outlines the procedure for determining the status of the parents as to counsel. First, the trial court inquires whether the parents have counsel. If they are not represented by counsel, their status as to indigency is determined, and from that, their right to court-appointed counsel. The right to counsel also includes the right to effective assistance of counsel. In re: Oghenekevebe, 123 N.C. App. 434, 436 (1996). 

Because the trial court alone has the authority to remove court-appointed counsel, the trial court must take responsibility to conduct a meaningful inquiry into the basis for the request of substitute counsel. A person entitled to court-appointed counsel must be given the opportunity to explain the reasons for dissatisfaction, along with the opportunity to present evidence to the court. State v. Hardison, 126 N.C. App. 52, 56 (1997). It is only through thoughtful inquiry, including allowing the entitled person to be heard and to present evidence, into the basis for the request that the Court can be sure that the parent’s Sixth Amendment right to counsel has been properly met. State v. James, 111 N.C. App. 785 (1993). 

In this case, the trial court did not either allow the parent, Mark S., to state his basis for the request, nor did it consider any evidence that the parent may have wanted to present. (T. pp. 9-18) Mark S. plainly tells the court that he does “not want to represent [him]self” when the trial court inquires into his motion. (T. p.9-10) It is also apparent from the transcript that Mark S. believes that his court-appointed trial counsel does not want to represent him. (T. p. 9, lines 16-19) The father also makes a motion to the trial court that he does not want his court-appointed lawyer to represent him (T. p. 9, line 25), even though he does not want to represent himself. The trial court’s only response at that point is “[w]ell, then you don’t have a whole lot of choices, [Mark S.], he’s either going to represent you or he’s not.” (T. p.10) 


The father also asks for another attorney, which the trial court flatly denies without inquiry. (T. p. 10, lines 16-20) There follows other conversation regarding appellate procedure and the trial court’s unwillingness to allow a continuance for the hearing. 


The Respondent-Appellant-Father, Mark S., respectfully contends that the trial court never conducted a meaningful inquiry into the reasons behind his request for substitute counsel, nor did the trial court allow him to present any evidence. The transcript from the sessions shows that there had apparently been some conversation between Mark S. and his court-appointed attorney regarding the status of the attorney’s and/or the client’s willingness for the attorney to continue in the case. Mark S. brought his concerns before the court. Not only did the trial court refuse to fully hear his concerns and requests, it did not fulfill its duty as the only authority at district court level able to remedy the situation. Although the transcript reflects several more pages of conversation between the attorneys, Mark S. and the judge, the trial court’s summary dismissal of this parent’s concerns, which should have been taken as a motion, has the effect of depriving Mark S. of his Sixth Amendment right to counsel. The trial court had complete authority to substitute court-appointed counsel, and its summary rejection of this remedy was prejudicial error. Had the trial court conducted a fair and complete hearing, allowing Mark S. to present evidence and to be heard, prejudicial error may have been avoided. As the case now stands, the trial court’s failure to fully hear Mark S. and to allow him to present evidence for his motion demands remedy by this Court. 


An indigent parent in a termination of parental rights proceeding is at the mercy and discretion of the trial court, whose duty it is to appoint counsel where appropriate and monitor the quality of that representation when the issue is presented. The trial court has an affirmative duty to allow the parent to make motions, to take evidence, explore that evidence, and make a thoughtfully considered ruling. In this case, the trial court summarily rejected all inquiries and motions from the father, in contravention of its duty. Therefore, the trial court could not have been aware of all the facts because it refused to allow itself to become informed. Mark S. respectfully contends that the trial court has committed reversible error.

III. THE TRIAL COURT COMMITTED REVERSIBLE ERROR IN ITS FAILURE TO APPOINT A GUARDIAN AD LITEM FOR RESPONDENT-APPELLANT-FATHER WHERE THE PETITION ALLEGED, EVIDENCE WAS PRESENTED, AND THE TRIAL COURT FOUND THAT HE HAD MENTAL AND EMOTIONAL DISABILITIES.

















ASSIGNMENT OF ERROR #1
N.C.G.S. §7B-602(b)(1) requires the timely appointment of a guardian ad litem where the juvenile is alleged to be abused, neglected or dependent and the parent is incapable as a result of substance abuse, mental retardation, mental illness, organic brain syndrome, or any other similar cause or condition of providing for the proper care and supervision of the juvenile.

This Court has addressed issues of parents’ incompetency where neglect and dependency are alleged in the case, In re Richard v. Michna, 110 N.C. App. 817, 431 S.E.2d 485 (1993). The allegations and evidence in the hearing showed that the mother was incapable of providing proper care and supervision for her children because of her mental incapacities. This Court held that the requirements set out in what is now N.C.G.S.§7A-1111(a)(6) require a guardian ad litem be appointed for the parent whenever the petition alleges that parental rights be terminated due to the parent’s incapacity because of mental deficiencies. This Court further held that the parent is not required to request a guardian ad litem, and that the parent’s likelihood of being prejudiced by the trial court’s failure to appoint same is not the dispositive issue.


In re Estes, 157 N.C. App. 513, 579 S.E.2d 496, disc. review denied, 357 N.C. 459, 585 S.E.2d 390 (2003), is a similar case. At issue was the trial courts determination that the child was dependent based on the mother’s incapacity to provide proper care and supervision due to the mother’s mental illness. Again, the trial court did not appoint a guardian ad litem for the mother, even though the evidence at trial tended to show the mother’s incapacity. This Court held that allegations of parental incapacity, along with findings of fact by the trial court supporting those allegations, and a disposition that the juvenile is dependent require the appointment of a guardian ad litem where termination of parental rights is at issue. This rule applies even if the majority of the allegations and evidence do not concern the parent’s incapacity.


This Court’s treatment of the guardian ad litem issue for the parent in a dependency/neglect case is further set out in the case In the Matter of H.W. and R.W., ___N.C. App___, ___S.E.2d___ (COA03-679)(2004). This court distinguished the need for a parental guardian ad litem under N.C.G.S. §7B-602(b)(1), directing that an appointment must issue where dependency is alleged and where the parent is incapable because of substance abuse, mental retardation, mental illness, organic brain syndrome, or any other similar cause or condition. The petition in that case did not allege dependency brought on by substance abuse and the majority of the allegations were not as to substance abuse. 

In the Matter of: J.D., 

 N.C. App. 
, 
 S.E.2d 
(COA03-71-2, filed 04 May 2004) concerned a termination of parental rights proceeding where the juvenile was alleged dependent.  Although the petitioner had alleged the juvenile dependent due to parental incapacity because of mental instability, petitioner proceeded at trial on a different allegation, the mother’s failure to accept some responsibility for the abuse alleged to have happened to the child while in the mother’s home. This Court ruled that 

“while neglect was the ground [DSS] pursued during the termination hearing and ultimately found by the trial court as the basis for terminating respondent’s parental rights, there was nevertheless some evidence that tended to show that respondent’s mental health issues and the child’s neglect were so intertwined at time as to make separation of the two virtually, if not, impossible…”  In re: J.D., COA 3-71-2 (2004)
This Court ultimately ruled that in spite of the trial court not terminating parental rights based on the juvenile’s dependency, the statutory mandate for appointing a guardian ad litem had been violated. The ruling further specified that when DSS alleges and offers evidence of some parental incapacity, and when the trial court references the incapacity in its order, a guardian must be appointed or a new trial will issue.


Respondent-appellant-father respectfully contends that incapacity was alleged, even if indirectly, because the trial court had heard other evidence at the prior adjudicatory hearings. Facts were found during those hearings and incorporated into the various court orders on adjudication and review hearings. The petition to terminate parental rights incorporated those orders from the hearing dates of 24 September 2002, 15 April 2003, and 08 January 2004. Those orders all contained references to the father’s incapacity as a result of alcohol abuse. The 24 September 2002 order contains findings of fact that Mark S. “was intoxicated during [the incident involving his wife’s attempted suicide]”, “while intoxicated took the child to a neighbor’s and then brought the child home while still intoxicated”, “…is currently receiving individual counseling…[and] admits to a history of alcohol abuse.” (R. pp. 19-20) 

The 15 April 2003 order contains a finding of fact in reference to conflicting therapists’ accounts of Mark S.’s alcohol problems. In answer to the father’s contention that one therapist concluded that he had alcohol abuse problem and was not alcohol dependent, DSS offered their own evidence, on which the trial court based a finding of fact, that another of Mark S.’s therapist did conclude that he was an alcoholic. The court’s order of 05 February 2004 for the 08 January 2004 hearing also references the problems associated with Mark S. and alcohol. To this point in the orders, the only evidence offered regarding problems with the father concern his use of alcohol.

If DSS contends and presents evidence that Mark S.’s substance abuse problems were the reason that the child was originally adjudicated neglected, and those orders were incorporated into the petition of termination, then the substance abuse problem is effectively asserted in the termination proceeding. DSS should not be allowed to sidestep that issue by failing to name allegations relating to the alleged problems the father had with alcohol. Therefore, the substance abuse allegation should make mandatory a guardian ad litem for the father. Especially when considered in light of the Mark S. having to deal with the mother of the child’s mental illness, suicide attempts and other problems, the desperate need for a guardian ad litem becomes even more obvious. Since these orders are incorporated into the petition on termination and the order on termination, Mark S. respectfully contends that the guardian ad litem issue is essential, even where the allegations on termination concerned the adjudication of neglect, the parent’s leaving the child in foster care for more than twelve months without showing improvement in conditions leading to removal, and the parent’s failure to support their child. As with In re: J.D., DSS offered, directly and indirectly, evidence of their allegation that Mark S. was incapable in his present state of caring for his child, the trial court referenced this and other psychological problems with the parents in its order of 03 June 2004. (R. pp. 33-35) Not only did the trial court reference the other orders on adjudication, it also declared that “Mark S. ha[s] not addressed the issues which led to the juvenile’s removal, which include alcohol abuse, domestic violence, and psychological concerns.” (R. p. 34) 


DSS’s contention and the trial court findings and conclusions that Mark S. was not able to parent his child due to substance abuse and other “psychological concerns” mandated the appointment of a guardian ad litem for the father. Other allegations aside, the failure to appoint a guardian ad litem was prejudicial error and must be reversed.

III.
IN ITS ORDER, THE TRIAL COURT CONCLUDED THAT MARK S. HAD NEGLECTED HIS SON AND THAT SUFFICIENT GROUNDS EXISTED TO TERMINATE THE FATHER’S PARENTAL RIGHTS. THE PETITIONER DID NOT PRESENT CLEAR, COGENT AND CONVINCING EVIDENCE THAT MARK S. NEGLECTED HIS SON. THEREFORE, THE TRIAL COURT ERRED IN FINDING GROUNDS EXISTED TO TERMINATE HIS PARENTAL RIGHTS.


















ASSIGNMENTS OF ERROR #6,7,8,AND 9


Since the termination of parental rights is such a fundamental and important constitutional issue, these rights can only be terminated on a showing that the parent is unfit to have custody. Adams v. Tessener, 354 N.C. 57, 62, 550 S.E.2d 499, 503 (2001). In its order terminating the respondent-father’s parental rights, the trial court did not specifically find or conclude that Mark S. neglected his child. Instead, the trial court found that DSS had substantiated neglect, that Mark S. was receiving counseling, and that Mark S. admitted to a history of alcohol abuse. However, the petitioner did not present clear, cogent and convincing evidence of neglect by Mark S. As such, the trial court erred in finding grounds existed to terminate his parental rights. This ruling violated the father’s constitutional rights to parent his child.


The “fundamental right of parents to make decisions concerning the care, custody, and control of their children” has long been recognized by our courts in North Carolina. Owenby v. Young, 357 N.C. 142, 144 (2003) (quoting Troxel v. Granville, 530 U.S. 57, 66 (2000)). In addition to protections afforded the family unit by the Due Process Clause, the Equal Protection Clause of the Fourteenth Amendment and possibly the Ninth Amendment also serve to protect the family unit. Stanley v.Illinois, 405 U.S. 645, 661 (1972). The parent’s desire for the companionship of his children is an important interest, and it warrants deference and protection. M.L.B. v. S.L.J., 519 U.S. 102, 118 (1996).


The significance of a termination hearing demands the utmost in careful consideration of this matter, both at the trial level and the appellate level. Since the state seeks to completely end the parent’s interest in his child’s life, and not simply to curtail it, terminating parental rights is necessarily a “unique kind of deprivation.” Lassiter v. Department of Social Servs. Of Durham City, 452 U.S. 18, 27 (1981). 


An examination of the evidence presented at trial shows that DSS did not present clear, cogent and convincing evidence that Mark S. neglected his son. While the prior orders were incorporated into the order on termination, there was no evidence to present the facts so incorporated. No one other than the social worker who caused the petition for termination of parental rights testified as to Mark S.’s behavior. Other than asking that the trial court take judicial notice of prior court orders, and her testimony that she and Mark S. did not agree on the course of the case, she testified as to nothing about Mark S.’s current ability to or past parenting of his child. Given that the petitioner did not present evidence of neglect by clear, cogent and convincing evidence, the trial court should not have found this as grounds justifying permanently severing this parent’s relationship with his child.


N.C.G.S. §7B-101(15) defines a neglected juvenile as one who:

Does not receive proper care, supervision, or discipline from the juvenile’s parent, guardian, custodian or caretaker; or who has been abandoned, or who is not provided necessary medical care; or who is not provided necessary remedial care; or who lives in an environment injurious to the juvenile’s welfare; or who has been placed for care or adoption in violation of law.


Moreover, neglect must exist at the time of the termination proceeding. In re Blackburn, 142 N.C. App. 607, 611 (2001). The court may consider the prior adjudication of neglect, but it must also consider evidence of changed circumstances. The prior adjudication of neglect does not, by itself, constitute clear, cogent and convincing evidence justifying termination. In re Ballard, 311 N.C. 708, 715 (1984). 


At the time of adjudication, the trial court must consider all relevant circumstances, evidence of changed conditions and the probability of the repetition of the alleged behavior causing a petition to be filed. The considerations that should determine the outcome are the best interest of the child and the parent’s ability at the time of the hearing to care for the child. In re Greene, 152 N.C. App 410, 417 (2002). 


The testimony at the hearing was that the parents were now separated, with the father living in North Carolina and the mother living in California. (T. pp. 39-40). There can be no doubt that the mother’s mental health issues, including but not limited to, suicide attempts, contributed to tension in the household when the family was still intact. The intervention and escalating conflict with DSS also contributed to the tension. Mark S. had a therapist, whose testimony was incorporated into a court order and into the order on termination, who testified that the state of his mental health and alcohol use were a stage of life problem caused by the situation with his wife’s attempts at suicide, her separation from the military because of mental health issues, and the removal of his son from his care. The prior court order incorporated did not consider that Mark S. had obtained psychological and substance abuse services. There was no competent evidence presented of substance abuse on the part of Mark S. at the time the petition was brought or the termination hearing was held.


At the adjudication, the trial court heard that Mark S. was intoxicated in his child’s presence. There is no transcript nor findings of fact in the order to indicate the remainder of the situation, which would enlighten this Court. There being no record of the remainder of the situation, Mark S. contends that the trial court erred in its conclusion both at the adjudication and at the later termination hearing because there could exist no clear, cogent and convincing evidence that he neglected his son.


The juvenile code’s purpose is to provide procedures that guarantee fairness and protect the constitutional rights of parents and their children. N.C.G.S. §7B-100. In providing services for a juvenile, the Code also seeks to provide services “that respect both the right to family autonomy and the juveniles’ need for safety, continuity, and permanence…” The guiding principle of this law is to provide an early and permanent plan for a juvenile while avoiding the unnecessary severance of parent-child relationships. N.C.G.S. §7B-1100.


It is vitally important to protect children from neglect, but not at the cost of the constitutional right of both the parent and the child to have a familial relationship. Because the termination in this case relied on less than clear, cogent and convincing evidence, the order cannot stand. It is the trial court’s duty to hold the petitioner to its burden prior to permanently severing the parent-child relationship. It is the duty of the appellate court to hold the trial court to this standard when the trial court, as here, fails to do that. Mark S. respectfully asks that this Court perform that duty and reverse the termination order.

IV.
IN ITS CONCLUSIONS OF LAW, THE TRIAL COURT FOUND THAT IT WAS IN THE CHILD’S BEST INTEREST THAT THE PARENTAL RIGHTS OF MARK S. BE TERMINATED. BECAUSE THIS CONCLUSION WAS BASED ON FINDINGS OF FACT FOUND OTHER THAN BY CLEAR, COGENT AND CONVINCING EVIDENCE, THIS CONCLUSION OF LAW IS IN ERROR. THEREFORE, THIS COURT SHOULD REVERSE THE ORDER OF THE TRIAL COURT TERMINATING THE PARENTAL RIGHTS OF MARK S.


ASSIGNMENT OF ERROR #10

Termination of parental rights cases involve a bifurcated process. The first phase, the adjudication phase, is governed by N.C.G.S. § 7B-1109; the second phase is the disposition, governed by N.C.G.S. § 7B-1110. In re Blackburn, 142 N.C. App. 607, 610, 543 S.E.2d 906, 908 (2001). 


At the adjudication phase, the burden of proof is on the petitioner to prove by clear, cogent and convincing evidence that at least one of the grounds for termination in N.C.G.S. §7B-1111 exists. N.C.G.S. § 7B-1109(e-f); Blackburn, 142 N.C. App. at 610, 543 S.E.2d at 908. The clear, cogent and convincing standard is an evidentiary standard that requires proof of a particular fact far beyond the preponderance of the evidence standard. Yet, it is not as stringent an evidentiary standard as proof beyond a reasonable doubt. In re Montgomery, 311 N.C. 101, 109-110, 316 S.E.2d 246, 252 (1984). Here, the trial court’s analysis did not rise to the evidentiary standard required. The appellate review standard is whether the trial court’s findings are supported by clear, cogent and convincing evidence, as well as whether the findings support the conclusions of law. In re Huff, 140 N.C. App. 288, 536 S.E.2d 838 (2000); In re Allred, 122 N.C. App. 561, 565, 471 S.E.2d 84, 86 (1996).

If the trial court finds that grounds for termination exist, the next analysis must be whether the termination of parental rights is in the child’s best interest. Blackburn, 142 N.C. App. at 619, 543 S.E.2d at 908. The best interest of the child is within the trial court’s discretion and is review on an abuse of discretion standard. In re Nesbitt, 147, N.C. App. 349, 352, 555 S.E.2d 659, 662 (2001).

Mark S. respectfully contends that the trial court abused its discretion by finding facts other than by the required standard of proof of clear, cogent and convincing evidence, by failing to allow a proper hearing on substitute court-appointed counsel, by denying his motion to substitute court-appointed counsel, by not considering the familial father-son bond he and his child enjoyed prior to the child’s removal from the home, by incorporating prior orders of the court into the termination order where the evidence was not before the court, and by improperly considering evidence that was presented to the court to support findings of fact that did not meet the proper standard of proof.

CONCLUSION

For all of the foregoing reasons, the respondent-appellant-father respectfully requests that this Court reverse or vacate the order of the trial court signed 03 June 2004 terminating the father’s parental rights to his son, J.K.S.L.

Respectfully submitted, this is the 20th day of January, 2005.
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