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QUESTIONS PRESENTED

I. Did the trial court commit reversible error when it failed to state the standard of proof?

II. Did the trial court err by failing to enter its order within thirty days as prescribed by N.C. Gen. Stat. Sections 7B-807 (2004)?

III. Did the trial court abuse its discretion in concluding as a matter of law that the mother abused the minor child in that there was insufficient evidence for the trial court to make such conclusions of law?                   

IV. Did the trial court abuse its discretion in concluding as a matter of law that the mother abused the minor child in that there was insufficient evidence for the trial court to make such conclusions of law?


STATEMENT OF THE CASE
On 03 May 2004 Davidson County Department of Social Services (hereinafter Petitioner) filed two petitions alleging that Ms. Deluca’s two children were abused and/or neglected (R pp. 2-23).  On 4 October 2004 the court heard evidence and adjudicated JPH abused and neglected and AAD neglected and then proceeded to disposition. At disposition, the court’s permanent plan did not involve reunification with Ms. Deluca.  On 26 April 2005 Ms. Deluca filed a Motion to Compel the written adjudication and dispostional orders (R pp. 243-245).  The court entered its written adjudication and dispositional orders on 31 May 2005 (R pp. 248-256).    

Ms. Deluca filed written notice of appeal on 1 June 2005 (R pp. 257-260).  The Appellate Entries was filed on 15 June 2005 (R pp. 266); the appointment of appellate counsel was made on 17 June 2005 (R p. 268);  an Order granting an extension of time to prepare the transcript was allowed to 6 September 2005 (R p. 272).  The transcript was certified delivered on 26 August 2005 (R p. 273).  The proposed record was served on opposing counsel on 21 September 2005 (R p. 280).  The record on appeal was filed on 1 November 2005 and docketed on 17 November 2005.  The printed record was mailed on 22 November 2005.   Appellant received two two-week extensions to file her brief on or before 19 January 2006. 

STATEMENT OF GROUNDS FOR APPELLATE REVIEW
This Court has jurisdiction over this appeal by virtue of N.C. Gen. Stat. § 7B-1001 (2004) and N.C. Gen. Stat. § 7B-1002 (2004).  A timely notice of appeal was filed on 1 June 2005 (R p. 257).  This appeal is from a final order.  

STATEMENT OF THE FACTS
On 3 May 2004 Petitioners filed abuse and/or neglect petitions on Ms. Deluca’s two minor children alleging that they were abused and/or neglected (R pp. 2-23).  The adjudication and disposition hearings did not take place until 4 October 2005.  Ms. Deluca’s counsel filed a Motion to Compel the written orders on 26 April 2005 and scheduled the hearing for 23 May 2005 (R pp. 243-45). The court did not have its oral orders reduced to writing until 25 May 2005 and filed until 31 May 2005 (R pp. 248-56). The written orders are silent as to what standard of proof the court used to determine the minor children were abused and/or neglected.  

ARGUMENT
I.  THE TRIAL COURT COMMITTED REVERSIBLE ERROR WHEN IT FAILED TO STATE THE STANDARD OF PROOF.

ASSIGNMENTS OF ERROR NO. 1, 2, 7 through 40.

R. pp. 274-278.

Standard of Review: Whether the trial court’s findings are supported by clear, cogent, and convincing evidence and whether 

the findings support the conclusions of law.  In re Allred, 122 N.C. App. 561, 565, 471 S.E.2d 84, 86 (1996).  

     N.C. Gen. Stat. § 7B-805(2004) provides as follows:

The allegations in a petition alleging abuse, neglect, or dependency shall be proved by clear and convincing evidence. 

N.C. Gen. Stat. § 7B-807(2004) provides as follows:

(a) If the court finds that the allegations in the petition have been proven by clear and convincing evidence, the court shall so state.  

(b) The adjudicatory order shall be in writing and shall contain appropriate findings of fact and conclusions of law.  The order shall be reduced to writing, signed, and entered no later than 30 days following the completion of the hearing.

This Court has held that although adjudicatory and dispositional hearings require the application of different evidentiary standards at each stage, there is no requirement that the adjudicatory and dispositional hearings be conducted at two separate times for the purpose of terminating parental rights.  In re White, 81 N.C. App. 82, 85, 344 S.E.2d 36, 38, disc. rev. denied, 318 N.C. 283, 347 S.E.2d 470 (1986).  See also, In re Dhermy, 161 N.C. App. 424, 588 S.E.2d 555, 560 (2003).  The North Carolina Supreme Court found this reasoning to be applicable to a determination of whether a child is abused or neglected.  In re O.W., 164 N.C. 699, 702, 596 S.E.2d 851, 853 (2004).  

In O.W., this Court stated “[i]n the adjudicatory phase of a hearing to determine if a child is abused or neglected, the petitioner is required to prove allegations of abuse or neglect by ‘clear and convincing evidence,’ N.C. Gen. Stat. § 7B-805(2003), while in the disposition stage the court’s decision as to the best interests of the child and its placement is discretionary.  N.C. Gen. Stat. § 7B-901 (2003).” Id.  

In O.W. this Court also stated that “N.C. Gen. Stat. § 7B-807 requires the trial court to affirmatively state that the allegations in the petition have been proven by clear and convincing evidence.  Failure by the trial court to state the standard of proof is reversible error.  In re Wheeler, 87 N.C. App. 189, 193, 360 S.E.2d 458, 461 (1987).” Id. 

In the instant case, the adjudication order is silent as to the court’s standard of proof used to determine that the children were abused and/or neglected.  The court is mandated to affirmatively state that the allegations in the petition have been proven by clear and convincing evidence prior to moving to disposition.  Failure by the trial court to state the standard of proof is reversible error. Thus, this Court must reverse the lower court and remand for new hearing.  

     II.  THE TRIAL COURT ERRED BY FAILING TO ENTER ITS ORDER WITHIN THIRTY DAYS AS PRESCRIBED BY N.C. GEN. STAT. SECTIONS 7B-807 (2004).

ASSIGNMENTS OF ERROR NO. 5 and 6.

     R p. 278.

  Ms. Deluca argues that the trial court erred by failing to enter its order within thirty days following the completion of the adjudication and dispositional hearings.

Standard of Review:  Set forth in In re L.E.B., ___ N.C. App.__, 610 S.E.2d 424 (April 5, 2005)(No. COA04-463).  Was the statute followed?  If not, was a party prejudiced?

     N.C. Gen. Stat. § 7B-807(2004) provides as follows:

(b) The adjudicatory order shall be in writing and shall contain appropriate findings of fact and conclusions of law.  The order shall be reduced to writing, signed, and entered no later than 30 days following the completion of the hearing.

     N.C. Gen. Stat. § 7B-905 (2004) provides as follows: “
(a) The dispositional order shall be in writing, signed and entered no later than 30 days from the completion of the hearing . . . .”

     The use of the word “shall” by our Legislature has been held by this Court to be a mandate, and the failure to comply with this mandate constitutes reversible error.  In re Eades, 143 N.C. App. 712, 713, 547 S.E.2d 146, 147 (2001); In re Johnson, 76 N.C. App. 159, 331 S.E.2d 756 (1985); In re Wade, 67 N.C. App. 708, 313 S.E.2d 862 (1984). 

   If a statutory mandate is not followed, the issues may be appealed, even if not properly preserved.  State v. Ashe, 314 N.C. 28, 331 S.E.2d 652 (1985).

  This Court recently held that a trial court erred by failing to enter its termination order within the prescribed time period.  In re T.L.T., 6 NCFLM Supp. 33 (2005).  In T.L.T., the trial court entered its order approximately seven months after the conclusion of the termination hearing.  The Mother argued that she was prejudiced by the delay in that during the time period following the hearing, but prior to the entry of the termination order, she had no right to seek visitation with her child or pursue her appeal of the trial court’s determination.  This Court found that the trial court’s delay of its entry of the order ran counter to the legislative intent in enacting the thirty-day requirement to provide for the quick and speedy resolution of juvenile cases where juvenile custody is at issue.

In T.L.T., this Court stated:  “However, noting that the above-detailed provisions of N.C. Gen. Stat. §§ 7B-1109 and 7B-1110 were drafted to protect the rights of each party to a termination proceeding, we have more recently found prejudice and reversed a trial court’s termination order where the order was entered approximately six months after the conclusion of the       termination hearing.  See In re L.E.B., ___ N.C. App.__, 610 S.E.2d 424 (April 5, 2005)(No. COA04-463).

In the instant case, Petitioner filed its petitions on 3 May 2004.  The adjudication and disposition hearings did not take place until 4 October 2005.  Ms. Deluca’s counsel filed a Motion to Compel the written orders on 26 April 2005 and scheduled the hearing for 23 May 2005.  The court did not have its oral orders reduced to writing until 25 May 2005 and filed until 31 May 2005, nearly eight months after the court heard evidence.  

Pending Ms. Deluca’s legal right to give notice of appeal to this Court, the trial court held a permanency planning hearing on 26 October 2004 and a review and permanency planning hearing on 10 January 2005.  On 10 January 2005 the court granted guardianship of JPH to caretakers and AAD was placed with his father.  Ms. Deluca was ordered to arrange her visitation with AAD with his father.  She was unable to do so and was in limbo since she could not give notice of appeal of the adjudication orders to this Court because the orders had not been filed.      

Petitioner had the responsibility to prepare the orders for the court and by delaying the order, they delayed the appeal process and delayed having permanency for the children.   In April 2005 Ms. Deluca’s counsel, Mr. Perez, contacted Petitioner’s counsel, Mr. Frye, via telephone and in writing to request that the orders be completed.  Mr. Frye indicated in a letter dated 22 April 2005 that he had sent the proposed orders to counsel in January 2005 but did nothing for four months due to the GAL Attorney requesting proposed changes.  He suggested that Mr. Perez contact the court or Mrs. Beck, the GAL Attorney Advocate.  Mr. Perez filed a Motion to Compel the orders on 26 April 2005.  Following that motion being filed, it still took over a month to get the orders prepared and filed.

Until 31 May 2005 Ms. Deluca had no authority to have the adjudication or placement reviewed by this Court because she still did not have written adjudication or disposition orders.  Even though the court met with counsel during two hearings on 26 October 2004 and 10 January 2005, the court did not order Petitioner to finalize the written order nor, in the alternative, did the court make arrangement to have the clerk’s office or its own staff prepare the written orders.  Instead the court entered permanent custody orders that could ultimately be voided should this Court reverse the adjudication and disposition orders.  
  Therefore, Ms. Deluca’s inability to appeal and to visit with her children severely prejudiced her and was detrimental to the children.  Petitioners’ failure to follow the statue violated the Mother’s due process rights and ran counter to legislative intent in providing a permanent home as soon as possible for children.  Accordingly, the Court should reverse the trial court.


III. THE TRIAL COURT ABUSED ITS DISCRETION IN CONCLUDING AS A MATTER OF LAW THAT THE MOTHER NEGLECTED THE MINOR CHILDREN IN THAT THERE WAS INSUFFICIENT EVIDENCE FOR THE TRIAL COURT TO MAKE SUCH CONCLUSIONS OF LAW.

ASSIGNMENTS OF ERROR NO. 7 through 22 and 40. 

R pp. 274-78.

Standard of Review: Whether the trial court’s findings are supported by clear, cogent, and convincing evidence and whether the findings support the conclusions of law.  In re Allred, 122 N.C. App. 561, 565, 471 S.E.2d 84, 86 (1996).  

    Neglect is defined in N.C. Gen. Stat. § 7B-101(15)(2004), pertinent language:

Neglected juvenile--A juvenile who does not receive proper care, supervision, or discipline from the juvenile’s parent; or who has been abandoned; or who is not provided necessary remedial care; or who lives in an environment injurious to the juvenile’s welfare.

    Please see Argument I, supra.

   In the instant case, the adjudication order is silent as to the court’s standard of proof used to determine that the children were neglected.  The court is mandated to affirmatively state that the allegations in the petition have been proven by clear and convincing evidence prior to moving to disposition.  Failure by the trial court to state the standard of proof is reversible error. Thus, this Court must reverse the lower court and remand for new hearing.  

     IV. THE TRIAL COURT ABUSED ITS DISCRETION IN CONCLUDING AS A MATTER OF LAW THAT THE MOTHER ABUSED THE MINOR CHILD IN THAT THERE WAS INSUFFICIENT EVIDENCE FOR THE TRIAL COURT TO MAKE SUCH CONCLUSIONS OF LAW.

ASSIGNMENTS OF ERROR NO. 7 through 22 and 40. 

R pp. 274-78.

Standard of Review: Whether the trial court’s findings are supported by clear, cogent, and convincing evidence and whether the findings support the conclusions of law.  In re Allred, 122 N.C. App. 561, 565, 471 S.E.2d 84, 86 (1996).  

 

    Abuse is defined in N.C. Gen. Stat. § 7B-101(1)(2004), pertinent language:

     Abused juveniles.  Any juvenile less than 18 years of age whose parent, guardian, custodian, or caretaker: (a) [i]nflicts or allows to be inflicted upon the juvenile a serious physical injury by other than accidental means.

    Please see Argument I, supra.

     In the instant case, the adjudication order is silent as to the court’s standard of proof used to determine that the child was abused.  The court is mandated to affirmatively state that the allegations in the petition have been proven by clear and convincing evidence prior to moving to disposition.  Failure by the trial court to state the standard of proof is reversible error. Thus, this Court must reverse the lower court and remand for new hearing.  

CONCLUSION

     The trial court erred by failing to state the standard of proof used in the adjudication order and by not having the adjudication and disposition orders reduced to writing and filed within thirty days. Ms. Deluca prays that this Court shall reverse the trial court and order a new trial.  

   Respectfully submitted, this the 17th day of January, 2006.
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