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QUESTIONS PRESENTED

I.
DID THE TRIAL COURT ERR IN FINDING AND CONCLUDING THAT THE JUVENILES WERE ABUSED AND NEGLECTED?
II.
DID THE TRIAL COURT ERR IN FINDING AND CONCLUDING THAT EFFORTS AT REUNIFICATION SHOULD CEASE AT THE DISPOSITION HEARING?

STATEMENT OF THE GROUNDS
FOR APPELLATE REVIEW

  Jurisdiction for this appeal is granted by N.C. Gen. Stat. §7B-1101(a)(3) (2005).  The juveniles were adjudicated abused and neglected by order filed October 24, 2006.  (R. p. 88-90)  The Disposition Order was filed on December 12, 2006.  (R. p. 101-106)  These orders are considered final and subject to appeal by the Juvenile Code as cited above.  Appellant Mother timely filed her written Notice of Appeal on December 21, 2006.  (R. p. 107-108)  
STATEMENT OF THE CASE

The trial court allowed its prejudice against illegal immigrants to taint its ability to cause the juvenile process to assist this family.  The trial court re-victimized Ms. B. by ceasing reunification efforts at the initial disposition hearing.  The court further over-stepped its boundaries by persecuting Ms. B. by having her reported to Immigration for deportation.  The trial court went out of its way to destroy this family and to sever any ties between this mother and her children as well as between the children.  This Court cannot allow trial courts to destroy families to promote their own political or personal agendas.

PROCEDURAL HISTORY


The Iredell County Department of Social Services (hereinafter referred to as “DSS”) filed juvenile petitions alleging abuse and neglect on May 15, 2006.  (R. p. 4-47)  Orders for Non-Secure Custody were issued on June 23, 2006.  (R. p. 16-17, 26-27, 36-37, 46-47)  Orders on Need for Continued Non-Secure Custody were filed on June 29, 2006; July 6, 2006; July 13, 2006; August 8, 2006; and September 6, 2006.  (R. p. 48-49, 50-51, 59-60, 68-69, 78-79)

An adjudicatory hearing was held on October 3, 2006.  The Honorable Jimmy L. Myers, District Court Judge, presided.  The Adjudication Order was filed October 24, 2006.  (R. p. 88-90)  A disposition hearing was held on November 7, 2006.  The Honorable Theodore S. Royster, Jr., District Court Judge, presided.  A Disposition Order was filed December 12, 2006.  (R. p. 101-106)


A written Notice of Appeal was filed by the Respondent Mother on December 21, 2006.  (R. p. 107-108)  Appellate Entries were entered on January 4, 2007.  (R. p. 109-110)  The Appellate Defender appointed Annick Lenoir-Peek to perfect the appeal on Respondent Mother’s behalf on January 17, 2007. (R. p. 111)  A written Notice of Appeal was filed by the Respondent Father on January 11, 2007.  (R. p. 112-113)  Appellate Entries were entered on January 13, 2007.  (R. p. 114-115)  The Appellate Defender appointed Richard Jester to perfect the appeal on Respondent Father’s behalf on January 23, 2007.  (R. p. 116)  

The transcript of the November 7, 2006 hearing was delivered to counsel by mail on January 17, 2007.  (R. p. 117)  The Court of Appeals allowed an extension of time to prepare the transcript on January 24, 2007.  (R. p. 118)  The transcript of the October 3, 2006 hearing was delivered to counsel by mail on January 29, 2007.  (R. p. 119)  The Proposed Record on Appeal was served on counsel on February 12, 2007.  (R. p. 133)  The Record on Appeal was settled on February 28, 2007.  (R. p. 134)  The Record on Appeal was filed with the Court of Appeals and served on all counsel on March 2, 2007.  (R. p. 135)
STATEMENT OF FACTS

On May 7, 2006, Respondent Mother and J.M.B. were hospitalized.  Both were injured by Respondent Father during a domestic violence altercation.  Respondent Father was charged with misdemeanor child abuse and assault on a female.  (R. p. 14)  There were prior domestic violence incidences.  Respondent Father was previously arrested and charged with domestic violence in 1999 and 2005 when Respondent Mother contacted the Sheriffs’ Department.  The parties reconciled after the previous incidences.  (R. p. 14, 70)

Both Respondents are illegal immigrants.  Respondent Father has held various employments.  Respondent Mother does not work.  At the time the petition was filed, the family resided in a one bedroom home.  The family kept two to three days supply of food in the home.  (R. p. 14, 70)  Although DSS had been previously involved with the family, the concerns did not rise to the level of necessitating the filing of a petition until May 2006.  (R. p. 71)

A Non-Secure Custody Order was not obtained by DSS until June 23, 2006.  Respondent Mother was arrested for not having a driver’s license, insurance and had a fictitious tag.  (R. p. 72)  At that point, Respondent Mother had no one to care for her children and she was unable to care for them due to her incarceration.
There will be further facts contained in the argument section.
ARGUMENT

I.
THE TRIAL COURT ERRED IN FINDING AND CONCLUDING THAT THE JUVENILES WERE ABUSED AND NEGLECTED.
Assignment of Error Nos. 1, 2, 3, 4, 5, 6, 7, 10, 11, 12, and 13.  (T. 3 Oct. p. 2-6; R. p. 18-47, 56, 65, 75, 86, 90-92)
SUMMARY OF ARGUMENT:


Counsel for Respondent Mother and DSS attempted to enter into a stipulation as to the grounds for adjudication.  The stipulation was not valid as there was no agreement as to the grounds for the adjudication and Respondent Mother did not indicate her consent.  Even if this Court finds that there was a valid stipulation, the allegations in the petitions as to the three oldest children do not constitute abuse.
STANDARD OF REVIEW:


In reviewing an adjudication of neglect, this Court must determine whether the trial court’s findings of fact are supported by clear and convincing evidence and whether those findings of fact support the trial court’s conclusions of law.  In re Gleisner, 141 N.C. App. 475, 480, 539 S.E.2d 362, 365 (2000).

ARGUMENT:


The juvenile petitions in this matter all allege that the juveniles were abused and neglected.  The petitions allege as follows:

On May 7, 2006, 8 month old [J.M.B.] was seen at Iredell Memorial Hospital.  He had bruises and welts on his back and his right thigh.  His mother, Mirian [B.] reported that he had been hit with a belt by Jose Antonio Mariano, Ms. [B’s] live-in boyfriend.  She reported that he suffered these injuries while she was holding him, and Mr. Mariano was physically abusing her.  [J.M.B.] was also found to have a contusion to the back of his head.  The mother reported that the child was dropped during the altercation with Mr. Mariano.  [A.M.B.], [D.M.B.], and [J.A.B.] were present during this domestic violence incident.  The mother and child were both admitted to the hospital as a result of their injuries.  Mr. Mariano was charged with misdemeanor child abuse and assault on a female.

On May 7, 2006 all the children were present when Mr. Jose Antonio Mariano was intoxicated and physically abused his live-in girlfriend.  He was subsequently arrested and the mother, Mirian [B.] and her son, [J.M.B.] were hospitalized due to the injuries sustained in the incident.  Ms. [B.] and Mr. Mariano have a history of domestic violence that dates back to 1999, according to Ms. [B.]  She reports that she had him arrested in 1999 for assault.  He was also charged with assault on 9/24/03.  On or about January 25, 2005, Mr. Mariano was arrested for assault of Ms. [B.].  Ms. [B.] was found to have a busted lip and bruising.  She went to the Battered Women’ Shelter where she stayed only one day and then returned home.  Ms. [B.] has a pattern of returning to Mr. Mariano even though he has repeatedly physically abused her.
Ms. [B.] and Mr. Mariano have failed to provide appropriate care in that the family of six resides in a one bedroom home.  Also, that they have failed to provide adequate food supply in the home, even though they receive food stamps.  Neither parent has maintained stable employment.  They are both illegal immigrants and use aliases to obtain employment.

(R. p. 14, 24, 34, 44)


The purpose of the adjudicatory hearing is to determine whether there is sufficient evidence to find that the juveniles are abused, neglected or dependent.  An adjudicatory hearing is governed, among others, by N.C. Gen. Stat. §7B-802 which governs the conduct of the hearing and §7B-805 regarding the standard of proof.  Specifically, §7B-802 provides, “The adjudicatory hearing shall be a judicial process designed to adjudicate the existence or nonexistence of any of the conditions alleged in a petition.  In the adjudicatory hearing, the court shall protect the rights of the juvenile and the juvenile’s parents to assure due process of law.”  The burden of proof at this hearing as set out in §7B-805 is “clear and convincing evidence” that the child is in fact abused and neglected.  

N.C. Gen. Stat. §7B-101 defines an abused juvenile in part as,

[a]ny juvenile less than 18 years of age whose parent...:
a.
Inflicts of allows to be inflicted upon the juvenile a serious physical injury by other than accidental means;

b.
Creates or allows to be created a substantial risk of serious physical injury to the juvenile by other than accidental means;

c.
[Excessive discipline];
d.
[Sexual abuse];

e.
[Emotional abuse]; or
f.
[Delinquency].

N.C. Gen. Stat. §7B-101(1) (2005).

N.C. Gen. Stat. §7B-101 further defines a neglected juvenile in part as,

[a] juvenile who does not receive proper care, supervision, or discipline from the juvenile’s parent, guardian, custodian, or caretaker; or who has been abandoned; or who is not provided necessary medical care; or who is not provided necessary remedial care; or who lives in an environment injurious to the juvenile’s welfare. . . In determining whether a juvenile is a neglected juvenile, it is relevant whether that juvenile lives in a home where another juvenile . . . has been subjected to abuse or neglect by an adult who regularly lives in the home.

N.C. Gen. Stat. §7B-101(15) (2005)

In order for the trial court to conclude that these juveniles were abused and neglected, it had to receive evidence and find by clear and convincing evidence that the juveniles met the statutory definitions of abused and neglected.

A.
Stipulation
At the call of the case, counsel for DSS, Ms. Stevens, informed the court that the parties had entered into a stipulation.  The relevant portions of the discourse between counsel and the court on October 3, 2006 was as follows:
MS. STEVENS:  Your Honor, we’re ready to move forward on the [B.] matter. . . it’s my understanding from the respondent parents that both parents have indicated their willingness to stipulate to adjudication today.  With regard to all of these children, abuse and neglect to all of these children, . . . And they have stipulated to the adjudication of the children as abused and neglected as indicated in the Department’s petition.

THE COURT:  All right.  If you would prepare an order to that effect, stipulating to the --

MS. JOHNSON:  Your Honor, if I may just briefly.  That’s fine, except for [D.M.B.], [A.M.B.] and [J.A.B.].  It was -- they were just filing a petition based on neglect, not on abuse.

MS. STEVENS:  
Your Honor, I apologize, I did indicate incorrectly as to all the children.  The stipulation is only to abuse and neglect with regard to [J.M.B.].  With regard to the other children, it is neglect only.

THE COURT:  All right.  If you would prepare an adjudication order to that effect.  What is the current living arrangement or the custody arrangement?

MS. STEVENS:  Your Honor, if you give me just a moment.  I apologize.  (Pause.)

MS. STEVENS:  
Your Honor, moving back to my previous position, I apologize, it looks like the court summary that was filed, as Ms. Johnson has just pointed out to me, may have incorrectly indicated that it was neglect as to three of the children, and abuse and neglect as to [J.M.B.]; but actually the petition was abuse and neglect as to all four children.  And the Department -- if the Court -- the Department will prepare that.  Obviously, we will prepare that stipulation order.

THE COURT:  Also, I forgot in that last case to indicate in that order that DSS is relieved, and also the Guardian.  What date do we want to put it on?

MS. STEVENS:  We’d be ready anytime.  I don’t know if there was some time period that respondent’s counsel wanted to request with regard to the disposition.

MS. JOHNSON:  Thirty days would be fine.

MS. STEVENS:  That seems appropriate.  Is November 7th a day that the interpreters could be available?  And I’m assuming that the reason for the -- my understanding is that the reason for the continuance of the disposition is because the interpreters have something else they have to go to today, is that correct?

THE INTERPRETER:  The interpreter -- the main interpreter needed to be somewhere at two, but obviously that is a [moot] point at this point.

MS. STEVENS:  I see.

MS. JOHNSON:  I’d still prefer to do the thirty days.  I understand that they just received a copy of this today.

(T. 3 Oct. p. 2-6; App. 1- 6)

Our Court has previously addressed the role and process of accepting stipulations in juvenile proceedings.  In Thrift v. Buncombe County Dep’t of Soc. Servs., 137 N.C. App. 559, 528 S.E2d 394 (2000), this Court held that due process rights must be maintained during adjudicatory hearings.  In Thrift, the Respondent Father consented to the adjudication when the Respondent Mother was not present.  This Court held that the adjudication could not be used against the Respondent Mother as she did not participate in the stipulation.  This Court further held that the trial court needed to take some evidence before it could adjudicate the children and could not enter a default judgment. 
“’[S]tipulations are judicial admissions and are therefore binding in every sense, preventing the party who agreed to the stipulation from introducing evidence to dispute it and relieving the other part of the necessity of producing evidence to establish an admitted fact.’”  In re I.S., 170 N.C. App. 78, 86, 611 S.E.2d 467, 472 (2005) (quoting Thomas v. Poole, 54 N.C. App. 239, 241, 282 S.E.2d 515, 517 (1981) (citations omitted), disc. review denied, 304 N.C. 733, 287 S.E.2d 902 (1982)).   Generally, our courts favor stipulations that are designed to simplify litigation.  Sloop v. Friberg, 70 N.C. App. 690, 320 S.E.2d 921 (1984).  However, “[w]hen construing a stipulation a court must attempt to effectuate the intention of the party making the stipulation the effect of admitting a fact the party intended to contest.”  I.S., 170 N.C. App. at 87, 611 S.E.2d at 473 (citing Rickert v. Rickert, 282 N.C. 373, 193 S.E.2d 79 (1972)).

In I.S., this Court held that, in a termination proceeding, a party’s attorney may stipulate to facts, and those stipulations are binding on the party.  In I.S., the court attributed more to the stipulation than the attorney had agreed to stipulate to as grounds for termination.  However, even in that case, the attorney informed the court, in the presence of Respondent, that the parent was knowingly waiving his right to a full hearing with evidence presented against him.  

In the case at hand, there is a discrepancy as to what the grounds were that were being stipulated to.  Because an adjudication can later be used as a grounds to terminate a parent’s rights, due process must be complied with in accepting a stipulation. Ms. Johnson, Respondent Mother’s attorney, clearly indicated to the court that she was only stipulating to abuse of J.M.B. and neglect on all children.  There was no statement made, or inquiry by the court, as to whether Respondent Mother understood her right to have a full hearing, with evidence presented, when the attempted stipulation was made.  This concern is heightened in this case where the Respondent Mother does not speak English. 
There is no indication that the trial court addressed Respondent Mother and inquired whether she understood her rights and waived them.  Although the written Adjudication Order indicates that Respondent Mother was present, the transcript could also establish that neither Respondent Mother nor her interpreter were present during this hearing.  (R. p. 90-92, App. 7-9; T. 3 Oct. 3-5, App. 1-6)  The Summary of Order filed October 3, 2006 lists all counsel but does not reflect whether the parties or their interpreters were present.  The Summary of Order also shows that the adjudication was crossed out and the crossed-out portion is not initialed by the trial court.  (R. p. 88-89)  Neither the Summary of Order nor the Adjudication Order were signed by Respondent Mother or her counsel.  (R. p. 88-89, 90-92, App. 7-9)  Because Findings of Fact Nos. 4 and 5 of the Adjudication Order are based upon the failed stipulation, they are not supported by clear and convincing evidence.  Without Findings of Fact Nos. 4 and 5, Conclusions of Law Nos. 2 and 3 are not supported by sufficient findings and must be vacated.  (R. p. 90-92, App. 7-9)
B.
Adjudication of J.M.B.
Respondent Mother acknowledges that there was an attempted stipulation that J.M.B. was abused and neglected.  Respondent Mother’s attempted stipulation was based on the limited allegations contained in the petition.  Even if the allegations in the petition were accepted as true, J.M.B. was abused in that he suffered a physical injury at the hands of the Respondent Father during a domestic violence altercation in which Respondent Mother herself was injured by the Respondent Father.  (R. p. 14)  The adjudication of abuse would be that the child was abused due to the violence exhibited by the Respondent Father in which Respondent Mother herself was injured.
J.M.B. was allegedly neglected by both parents.  He was present during the domestic violence incident on June 23, 2006.  The family resided in a small home with limited food.  The parents are illegal immigrants and have not held stable employment.  The brunt of these allegations deal with the poverty of the Respondents and their inability to access services and resources due to their illegal status.  (R. p. 14, 70)

No testimony or evidence was presented as to the allegations in the petition and the stipulation cannot be held against Respondent Mother.  Without the stipulation, Findings of Fact Nos. 3 and 4 and Conclusions of Law 2 and 3 of the Adjudication Order are not supported by the evidence and must be vacated.   

C.
Adjudication of A.M.B., J.A.B., and D.M.B.
Even if this Court believes that a stipulation was entered into between Respondent Mother and DSS, the allegations contained in the petition and as found by the trial court as to the three older children do not meet the definition of “abused” children.  (R. p. 24, 34, 44)
The only allegations as to the older three children is that they were present during incidences of domestic violence and that they were not well cared for.  The allegations in the petition, even taken in the light most favorable to the Petitioner, support that all four children were neglected.  However, there is no allegation in the petitions which supports any finding or conclusion that the three older children were abused.  To the contrary, DSS’s court summary filed for the October 3, 2006 hearing reflects that DSS’s recommendations were that J.M.B. be adjudicated abused and neglected and that D.M.B., A.M.B. and J.A.B. be adjudicated neglected.  (R. p. 86)  This is the document which was apparently reviewed by Ms. Johnson with Respondent Mother and which created the confusion as to the adjudication grounds.
The allegations do not support the trial court’s Findings of Fact Nos. 3 and 4 and Conclusions of Law 2 and 3 of the Adjudication Order.  (R. p. 90-92; App. 7-9)

D.
Conclusion

This Court must vacate the adjudication of the juveniles as abused and neglected.  Although there was an attempt to enter into a stipulation, the trial court did not undertake the steps necessary to effectuate a valid stipulation.  There was no evidence presented to support the allegations.  Finally, the three older children do not meet the definition of abused children.
II.
THE TRIAL COURT ERRED IN FINDING AND CONCLUDING THAT EFFORTS AT REUNIFICATION SHOULD CEASE AT THE DISPOSITION HEARING.

Assignment of Error Nos. 8, 9, 18, 19, 20, 24, 26, 28, 29, 30, 31, 32, 33, 34, 35, 36.  (R. p. 105-110; T. 7 Nov. p. 5-6, 98-109).
SUMMARY OF ARGUMENT:

The trial court is charged with trying to keep families together and in ordering services necessary to accomplish that goal.  In this instance, the trial court allowed its personal prejudice against illegal immigrants to cause him to order that reunification efforts cease without making the required findings of fact and without regard for the process established by the Juvenile Code.

STANDARD OF REVIEW:
In reviewing the order from a dispositional hearing the finding of facts and conclusions of law must be based upon credible evidence presented at the hearing.  In re Helms, 127 N.C. App. 505, 510-511, 491 S.E.2d 672, 676 (1997), N.C. Gen. Stat. §7B-906.  The court’s order to cease reunification must be reviewed upon a standard of abuse of discretion.  In re Shue, 311 N.C. 586, 319 S.E.2d 567 (1984).
ARGUMENT:
The disposition hearing centered on the hot button issue of the legal status of the Respondents.  The hearing began with the court’s comment that, “If they’re [Respondents] not here legally, I’m not real sympathetic.”  (T. 7 Nov. p. 4, l. 15-16; App. 32) The court further inquired, “What does getting a job if he’s [Respondent Father] not here legally have to do with disposition?”  (T. 7 Nov. p. 5, l. 9-11; App. 32)  The court started a tirade, “I’m not real sympathetic with this situation.  You understand that? . . . They come -- people come here illegally, not legally, and then we have to give them all the constitutional privileges afforded to all our citizens and certain free medical care and other things and taxpayers are paying for that.  And evidently, there must be issues involving children now that’s got the Department of Social Services involved, and the taxpayers are paying for that.”  (T. 7 Nov. p. 5, l. 13-24; App. 33)
The hearing concluded with the court’s comments still focusing on the Respondent’s status.  The court found the children to be living in squalor but berated the parents for obtaining employment illegally.  The court dealt its death blow to the family by ordering DSS to contact immigration to report the parents and investigate whether they should be deported.  (R. p. 105-110; T. 7 Nov. p. 98-109)  All persons in the United States, regardless of their legal status, are entitled to the same constitutional protections and due process rights guaranteed by both the United States Constitution and the North Carolina Constitution.  The Bill of Rights applies to us all.
N.C. Gen. Stat. §7B-900 defines the purpose of disposition hearings.  It provides, “[i]f possible, the initial approach should involve working with the juvenile and the juvenile’s family in their own home so that the appropriate community resources may be involved in care, supervision, and treatment according to the needs of the juvenile…”  That purpose was not fulfilled in this case.

The impetus of the Juvenile Code is to preserve the family unit and strengthen it by providing services to improve the unit.  Our courts have often held this high principle, and stated:

“The family occupies a special and highly revered place in the life of our nation and people. Thus our courts have accorded full constitutional protection to family relationships. '[T]he Constitution protects the sanctity of the family precisely because the institution of the family is deeply rooted in this Nation's history and tradition. It is through the family that we inculcate and pass down many of our most cherished values, moral and cultural.'" In re Webb, 70 N.C. App. 345, 350, 320 S.E.2d 306, 309 (1984) (Becton, J. dissenting) (quoting Moore v. City of East Cleveland, 431 U.S. 494, 503-4, 52 L. Ed. 2d 531, 540, (1977)), aff'd per curiam, 313 N.C. 322, 327 S.E.2d 879 (1985). 

“The fundamental liberty interest of natural parents in the care, custody, and management of their child does not evaporate simply because they have not been model parents or have lost temporary custody of their child to the State. . . . When the State moves to destroy weakened familial bonds, it must provide the parents with fundamentally fair procedures.” Id. (citing Santosky v. Kramer, 455 U.S. 745, 753-54, 71 L. Ed. 2d 599, 606 (1982)). 


“[O]ne of the essential aims, if not the essential aim, of the dispositional hearing and the review hearing is to reunite the parent(s) and the child, after the child has been taken from the custody of the parent(s).” In re Shue, 311 N.C. 586, 596, 319 S.E.2d 567, 573, modified & aff'd, 311 N.C. 586, 319 S.E.2d 567 (1984)

These lofty goals appear lost to the trial court in the instant case.


N.C. Gen. Stat. §7B-507(b) provides that the trial court may stop reunification efforts based only on findings of fact that:

(1)
Such efforts clearly would be futile or would be inconsistent with the juvenile’s health, safety, and need for a safe, permanent home within a reasonable period of time[.]


N.C. Gen. Stat. §7B-507 provides in part,

(a)
An order placing or continuing the placement of a juvenile in the custody or placement responsibility of a county department of social services, whether an order for continued nonsecure custody, a dispositional order, or a review order:


(1)
Shall contain a finding that the juvenile’s continuation in or return to the juvenile’s own home would be contrary to the juvenile’s best interest;


(2) 
Shall contain findings as to whether a county department of social services had made reasonable efforts to prevent or eliminate the need for placement of the juvenile, unless the court has previously determined under subsection (b) of this section that such efforts are not required or shall cease;


(3)
Shall contain findings as to whether a county department of social services should continue to make reasonable efforts to prevent or eliminate the need for placement of the juvenile, unless the court has previously determined or determines under subsection (b) of this section that such efforts are not required or shall cease;


(4)
Shall specify that the juvenile’s placement and care are the responsibility of the county department of social serves and that the agency is to provide or arrange for the foster care or other placement of the juvenile; and


(5)
May provide for services or other efforts aimed at returning the juvenile to a safe home or at achieving another permanent plan for the juvenile.

N.C. Gen. Stat. §7B-507 (2005)


This Court has also specified that, “When a trial court is required to make findings of fact, it must make the findings of fact specially.”  In re Harton, 156 N.C. App. 655, 660, 577 S.E.2d 334, 337 (2003).  This Court has reversed multiple cases in which the trial courts have failed to make the required findings of fact.  See In re Harton, id.; In re Ledbetter, 158 N.C. App. 281, 580 S.E.2d 392 (2003); In re Weiler, 158 N.C. App. 473, 581 S.E.2d 134 (2003); among others.
The disposition hearing was held on November 7, 2006.  The trial court overlooked the fact that the children were removed from the home solely because of Respondent Mother’s arrest and her inability to provide care for them during that time period.  The children would not have been placed in foster care were it not for her arrest for driving without a license and other traffic violations.  (R. p. 105-110)   

The specific findings of fact challenged as unsupported by the evidence on the Disposition Order are as follows:

11. That the Iredell County Department of Social Services has been exemplary in trying to offer services and help the Respondent Parents and the juveniles since approximately July of 2003 with case management services—that the Respondent Parents have not taken advantage of those services as offered.

12. That the case management services offered to the Respondent Parents included parenting classes, domestic violence classes, aid as far as for food, clothing and shelter; as a result of the Respondent Parents not taking advantage of this, it became necessary for the Iredell County Department of Social Services to file a petition and take custody of the minor children in June of 2006.

17. That the Respondent Mother and the Putative Father are not married, have not been married, although the Respondent Mother now testifies that she is taking four parenting classes—she has only started this recently and has had three years to do this and has not done so.

19.
That the Iredell County Department of Social Services has bent over backwards in even supplying all written correspondence in Spanish to the Respondents, making available interpreter for whenever there would be meetings with the Respondents, which cost the Agency a substantial amount of money because a lot of the times, the Respondents would not show up after the Agency had all ready set up these interpreters to be there; the Agency had to pay the interpreters whether the Respondents showed up or not.
23.
That the minor children currently are in foster care, and appear to be thriving and progressing, although, they are behind because of their lack of parental love and attention, grooming, and when the minor children went into foster care, they did not even know how to take care of themselves, had no personal hygiene, in fact, the minor children did not know anything about wearing underwear and could not take care of their needs, and had to be told all of this, and had not been to school regularly, but now they are and it appears that they being behind is an environmental issue and has nothing to do with lack of mental acumen.

29.
That it is clear that the law of North Carolina is that the Iredell County Department of Social Services is supposed to work towards reunification of the minor children before progressing on to TPR/adoption—that this is clearly an exception to the rule in that even though the petition was filed on May 12, 2006, the Iredell County Department of Social Services has been trying to assist these minor children and the Respondents since July of 2003, and that they have not made minimal progress, and that has only been the last month.
31.
That the Iredell County Department of Social Services has done everything possible to try to assist these Respondents and that these minor children were backward, and the Agency should no longer be required to try to reunify these minor children with the Respondents.

(R. p. 106-108)

Iredell County DSS had previously worked with the family but had not necessarily addressed the underlying concerns that caused problems.  For example, Iredell County translated documents into Spanish but there is no evidence to support whether the Respondent Mother was literate in Spanish or had the sophisticated vocabulary necessary to understand legal documents.  Food stamps were provided to the family, but they were entitled to them because the children are natural U.S. citizens.  Iredell County assisted Respondent Mother in getting into a domestic violence shelter and believed the staff who indicated that Ms. B. understood more English than she let on.  However, Ms. B. was unable to follow the rules of the shelter, perhaps because she was unable to understand the English only environment.  The most telling indicator that Ms. B. is not “faking” her understanding of English is that she has become unable to communicate with her children during visits as they no longer understand Spanish.  Respondent Mother is unable to direct them or play with them since they have lost their ability to speak Spanish.  Iredell County DSS made various attempts to obtain services for Respondent Mother, such as locating English classes, job training, or housing assistance, only to determine that she did not qualify for any of them due to her status.  No further steps were undertaken by Iredell County DSS to determine whether they could assist her in changing her status.  (R. p. 82-84, 86)
Through Alexander County DSS, where Respondent Mother lived with relatives, Respondent Mother was helped with job seeking, gaining legal residency, and domestic violence counseling.  She began attending classes on October 4, 2006.  (R. p. 97)

Iredell County DSS did not establish realistic expectations.  They have been providing services for some time but not giving Ms. B. the tools necessary to remove the concerns that cause their involvement.  Although they were aware that Respondent Mother is an illegal immigrant, they have never assisted her in obtaining the basic contacts needed to obtain a visa so that she may become a legal immigrant.  Respondent Mother is caught in a Catch 22 – she is illegal and cannot qualify for employment or services due to her status but she cannot get her children back unless she gets a job and housing.  All of this could have been avoided had DSS made some basic inquiries regarding the availability of free assistance to victims of domestic violence who are in her immigration dilemma.  The Department contacted I-CARE services in Statesville concerning employment assistance and training but were informed that those are only available to legal residents.  (R. p. 97)  Respondent Mother does not have a Social Security Card since she is illegal.  Respondent Mother does not have a Driver’s License because she cannot obtain one as an illegal immigrant.
A quick search of the internet conducted by Appellate Counsel revealed the basic problem and a potential solution.  In accessing the N.C. Division of Motor Vehicles website, it is clear that Respondent Mother cannot obtain a drivers license without a Social Security number or card.  (App. 10-13)  In accessing the Social Security website, Respondent Mother cannot obtain a Social Security number or card unless she can establish that is a legal immigrant.  (App. 14-17)  Searching for a way to change Ms. B’s legal status, counsel searched for the terms illegal immigrant and domestic violence and the top entry was a link to Legal Aid of North Carolina.  (App. 18-21)  Legal Aid has a specific subdivision named the Battered Immigrant Project (BIP).  (App. 21-24)  Through that information, DSS would have learned that there are U-Visas available for women in Ms. B.’s position.  (App. 25-30)  DSS would then have been linked to the N.C. Justice Center to assist Respondent Mother.  (App. 31)  This search took less than five minutes and is public record information.
DSS and the trial court criticize Respondent Mother’s failure to attend some visits or being late.  They are aware that she relies upon either services or friends for transportation and little of that is under her control.  When she tries to help herself by driving, she realizes that she is violating the law but must choose between the trouble she faces for that or the trouble she faces for missing visits when she does not have alternate arrangements.  (R. p. 83)  The little amount of visits has also affected the children’s ability to understand their mother and has destroyed their bond and cultural heritage.  (R. p. 83)

The pattern of domestic violence alleged by DSS and acknowledged by the trial court consists of three separate incidents over a six year period.  (R. p. 91)  Respondent Mother reconciled with Respondent Father after these incidents because she was not given the tools necessary to be able to support herself and her children without his assistance.
The trial court criticizes the family’s poverty, however the family cannot access services due to its illegal status.  (R. p. 106)  Some of the findings of the court that indicate the children are backwards do not take into account any cultural differences or whether those could be alleviated by Respondent Mother receiving some basis assistance in parenting through an in-home social worker or provider.
Unless the court is terminating parental rights during that specific hearing or the visits are harmful, there is no reason to discontinue visits because the permanent plan for the child could always change based upon their best interests.  Here, not only did the trial court cease visits, but it also ordered DSS to contact Immigration to see whether the Respondent Parents could be deported.  Because the children were born in the United States and in the custody of DSS, the trial court was tearing this family apart through its actions, even though Respondent Mother had started complying and receiving the assistance she needed to become a legal immigrant.  
The trial court’s strong dislike of illegal immigrants was evident throughout the disposition hearing and order.  Instead of focusing on whether meaningful and reasonable services had been accessed and whether improvements could be made to keep the four siblings together and in touch with their cultural heritage, the trial court did everything it could from changing the case plan, ceasing visits, and ordering possible deportation, to make sure that these two illegal immigrants were removed from its jurisdiction.  The court even allowed its prejudice to taint the evidence so that they could be twisted into findings of fact to allegedly support a cessation of reunification at such an early stage.  This Court must vacate the Disposition Order as unsupported by the facts.

CONCLUSION

The trial court committed reversible error in adjudicating the children as abused and neglected.  There was no valid stipulation on adjudication.  Even if this court finds a stipulation as to abuse as to J.M.B., there is insufficient evidence, even in the petition, to support an adjudication of abuse as to the other three children.  If this Court finds that there was no error as to the issue of adjudication, this Court must find that there was error by the trial court in ceasing reunification efforts at the disposition hearing.  Due to the errors alleged in this brief, this Court must vacate the trial court’s decision and remand the matter for further proceedings.

Submitted this the 2nd day of April, 2007.
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� The trial court, after the filing of the Notice of Appeal and before the filing of this Brief, has changed the case plan as to the Respondent Mother back to reunification.  Respondent Mother maintains that this portion of her appeal has not become moot because the Disposition Order remains part of the juvenile file and can be construed against Respondent Mother in the future in either this or future cases.
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