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QUESTIONS PRESENTED 
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I. 
Did the Trial Court err in proceeding to disposition and inentering a disposition order when the respondent father,Jose Mariano, did not stipulate to the facts supporting theadjudication? 

II. 
Did the trial court err in its findings of fact andconclusions of law in that there was no evidence to supportthe findings at the adjudication hearing? 

III. Did the trial court err in its disposition order that thesole plan be TPR/Adoption in that it is not based onadequate evidence and proper legal conclusions? 

STATEMENT OF THE CASE 
Four petitions alleging abuse and neglect were filed on 12 May 2006. Mr. Mariano was served with the petitions on 16 May 2006. Non-secure custody orders were entered on 23 June 2006 

(R.p. 16, 26, 36, 46). 

The case was called for a hearing on adjudication on 3 October 2006. Although the order indicates that Mr. Mariano was present and represented by counsel (R.p. 90), the trial transcript of that date does not show he was present or that he or his counsel made any presentation or agreement as to the order. There is no document in the court file which indicates that Mr. Mariano, the father of these children, signed or agreed to any stipulation as to abuse, neglect or dependency. 

The case was called for a hearing on disposition on 7 November 2006. The Court entered an oral order at the hearing, followed by a written order entered on 12 December 2006. 

STATEMENT OF GROUNDS FOR APPELLATE REVIEW 
From the final judgment adjudicating the children abused and neglected (entered on 24 October 2006), and from the disposition order (entered 12 December 2006), Mr. Jose Mariano personally and through counsel gave written notice of appeal on 11 January 2007 

(R.p. 116). This Court has jurisdiction pursuant to N.C.G.S. §7B-1001, . 

STATEMENT OF THE FACTS 
The Iredell County Department of Social Services (Government) took the children in this case from their mother, Ms. Marian B. upon discovering that she allowed them to ride in the car she was driving without being properly buckled up. Ms. 

B. was also charged with driving without a license. 

The Government first became involved with this family in July of 2003 (R.p. 93). Most of the issues presented concerned domestic violence allegedly committed by Mr. Mariano (R.p. 94​94). Mr. Mariano and Ms. B. are not married, but had lived together since before the oldest child herein was born, and are the parents of all four children in this case. 

Mr. Mariano has been charged with assaultive conduct against Ms. B. (R.p. 14), but there is no documentation of convictions in the court file. 

Mr. Mariano entered into a case services plan with the Government on 31 July 2006. That case was not admitted as an exhibit and was not provided to appellate counsel. One concern mentioned in the Government report for these hearings is that Mr. Mariano could not get time off work to attend the scheduled visitation. The Government documented no efforts to make visitation possible during hours outside of the normal work day 

(R.p. 98-100). 

The case was called for a disposition hearing on 3 October 2006, before the Honorable Jimmy Myers, Judge Presiding. The 

contents of that 6 page transcript show that the Government attempted to enter a stipulation with Ms. B. as to an adjudication in the case. The case file contains no written agreement or stipulation of any kind concerning the proposed findings or any basis for the conclusions made in the order. There is some confusion in the file as to what the parties agreed (T.Oct.p. 4, lines 1-5, p. 4, lines 19-25; p. 5, lines 1-4). The transcript clearly indicates that Mr. Mariano was not present, and was not represented by counsel. There is no agreement made by Mr. Mariano or his counsel in that transcript. Orders entered on previous dates indicate that Mr. Mariano had waived counsel 

(R.p. 67, 69). However, the non-secure order on 9 September 2006 indicates that Ms. Judith Daly was re-appointed as attorney for Mr. Mariano (R.p. 77, 79). 

Other facts necessary for an understanding of the case are presented with each individual argument. 

STANDARD OF REVIEW 
The scope of appellate review in cases brought pursuant to the Juvenile Code is generally one of determining whether the Findings of Fact made by the trial court are supported by clear, cogent and convincing evidence, N.C. Gen.Stat. §7B–802, 805 (2005). Clear, cogent, and convincing evidence is a standard which is, "greater than the preponderance of the evidence standard required in most civil cases.” In re Montgomery, 311 

N.C. 101, 109-110, 316 S.E.2d 246, 252 (1984). "It is defined as “evidence which should 'fully convince.'” In re Smith, 146 N.C. App. 302, 304, 552 S.E.2d 184, 186 (2001), citing, Williams v. Blue Ridge Bldg. & Loan Ass'n, 207 N.C. 362, 364, 177 S.E.2d 176, 177 (1934) (citation omitted). The Petitioner bears the burden of proof, N.C. Gen.Stat. §§ 7B-506, -1111(b) (2003). Additionally, N.C. Gen.Stat. §7B-807(2003), and supporting case law, requires the trial court to make a specific statement that the findings of fact were based on the clear, cogent, and convincing evidentiary standard. 

In the event that a child is adjudicated neglected, the trial court enters a dispositional order. In dispositional hearings the trial court has discretion to, "design an appropriate plan to meet the needs of the juvenile." N.C. Gen.Stat. §7B-900. The trial court's disposition is generally reviewed on an abuse of discretion standard. Abuse of discretion can be found where the findings are not supported by clear, cogent, and convincing evidence, and where the findings, in turn, do not support the conclusions. However, failure to include required findings of facts constitutes reversible error, In re J.S., 165 N.C. App. 509, 598 S.E.2d 658 (2004). 

"All dispositional orders of the trial court in abuse, neglect and dependency hearings must contain findings of fact based upon the credible evidence presented at the hearing." In re Eckard, 144 N.C. App 187, 199, 547 S.E.2d 835, 842 citing, In 
re Helms, 127 N.C. App. 505, 510-11, 491 S.E.2d 672, 676 (1997); appeal after remand, 148 N.C. App. 541, 559 S.E.2d 233 (2002); In re J.L.K., 165 N.C. App. 311, 319 598 S.E.2d 387, 392 (2004)("On appeal, the trial court's decision to terminate parental rights is reviewed on an abuse of discretion standard"). 

Conclusions of Law are reviewable de novo by this Court, In re Pope (144 N.C. App. 32,40, 547 S.E. 2d 153,158 (Tyson, J., dissenting), aff'd, 354 NC 359(2001) citing, Starco, Inc. v. AMG Bonding and Ins. Services, Inc., 124 N.C. App. 332, 335-36, 477 S.E.2d 211, 214-15 (1996). "Whether a child is neglected is a conclusion of law which must be supported by adequate findings of fact," In re McLean, 135 N.C. App. 387, 390, 521 S.E.2d 121, 123 (1999). 

The issues presented for review by this Court also allege statutory defects. In order to determine whether a statute has been violated, the Court reviews the evidence de novo and then must determine if the appellant has been prejudiced. Violating a statutory mandate does not have to be preserved for appeal. In re L.E.B., K.T.B., 169 N.C. App. 375, 610 S.E.2d 424, disc. rev. denied, 359 N.C. 632, 616 S.E.2d 538 (2005). “[A] court’s inherent authority does not allow it to act where it would otherwise lack jurisdiction.” In re McKinney, 158 N.C. App. 441, 443, 581 S.E.2d 793, 795 (2003) as supported recently in In re T.R.P., 173 N.C. App. 541, 619 S.E.2d 525 (2005). 

ARGUMENT 
I. The Trial Court erred in proceeding to disposition and in 

entering a disposition order when the respondent father, 

Jose Mariano, did not stipulate to the facts supporting the 

adjudication. 

Assignments of Error No. 1, 2, 7 and 8 (R.p. 129-130) 

The transcript of the adjudication shows no stipulation by 

Mr. Mariano. The transcript does not even show that he was 

present. The transcript shows no agreement by he or his counsel 

to any proffered by the Government. The six page transcript 

shows no evidence was presented (T.Oct.p. 3-6). In the absence 

of evidence and stipulation, the order must be vacated. 

APPLICABLE LAW 

N.C. Gen.Stat. § 7B-902. Consent judgment in abuse, neglect,or dependency proceeding

Nothing in this Article precludes the court from enteringa consent order or judgment on a petition for abuse,neglect, or dependency when all parties are present, thejuvenile is represented by counsel, and all other partiesare either represented by counsel or have waived counsel,and sufficient findings of fact are made by the court. 

However: 

As mandated by statute, a trial court may enter a consent

order or judgment only "when all parties are present."

N.C.G.S. § 7B-902. Consistently, this Court has held thatthe consent of one parent to a finding of neglect does notgive rise to a valid consent judgment in the absence of theother parent. See In re Shaw, 152 N.C. App. 126, 130, 566S.E.2d 744, 746-47 (2002); In re Thrift, 137 N.C. App. 559,563, 528 S.E.2d 394, 397 (2000). Thus, entry of a consent 

order in this case, in the absence of respondent and withouther consent was not proper. Moreover, Williams' consent toa finding of neglect as alleged in the petition could notbind respondent, as the allegations of neglect in thejuvenile petition pertained solely to her actions and notthose of Williams. In re J.R., 163 N.C. App. 201, 202, 592 S.E.2d 746, 747(2004). 

"[A] default judgment or judgment on the pleadings is 

inappropriate in a proceeding involving termination of parental 

rights, [and] is equally inappropriate in an adjudication of 

neglect." In re Thrift v. Buncombe County DSS, 137 N.C. App. 

559, 563, 528 S.E.2d 394, 397 (2000). 

APPLICATION TO THE PRESENT CASE 

The prior decisions of this Court are on point. Mr. Mariano was not present at the hearing. The Court could not proceed on a consent order or stipulation in his absence and the orders entered in this case must be reversed and remanded. 

Even if this court finds that Mr. Mariano was present, he made no stipulation. The Court did not question him. He signed no documents. There was evidently an interpreter present, but no inquiry was made as to either parent. There is no written consent judgment bearing the signature of all parties. In the absence of a specific agreement there is no stipulation. 

"Stipulations are judicial admissions and are thereforebinding in every sense, preventing the party who agreed tothe stipulation from introducing evidence to dispute it andrelieving the other party of the necessity of producing 

evidence to establish an admitted fact." (citing Thomas v. Poole, 54 N.C. App. 239, 241, 282 S.E.2d 515, 517 (1981);Smith v. Beasley, 298 N.C. 798, 259 S.E.2d 907 (1979)).In re I.S., 170 N.C. App. 78, 611 S.E.2d 467, (2005). 

In that case this Court reversed a trial court’s improper use of an attorney’s stipulation, stating that it was binding upon the respondent father only to the extent that the attorney actually stipulated. This court reversed because the trial court’s order found that the attorney had stipulated to facts when in fact she had not. Her specific, limited stipulation was the limit of what the Court was allowed to find. 

In the present case there was no stipulation by counsel on behalf of Mr. Mariano as to the adjudication. There not even agreement in the minimal interaction with counsel for Ms. B. The Court never made a specific inquiry as to what the parties consented. Most specifically, the Court never inquired of Mr. Mariano if he accepted the stipulation. 

We acknowledge that our Supreme Court has held that: Parties may establish by stipulation any material fact thathas been in controversy between them. Where the stipulations of plaintiff and defendant have been entered ofrecord, and there is no contention that the attorney foreither party was not authorized to make such stipulations,the parties are bound and cannot take a positioninconsistent with the stipulations.Heating Co. v. Construction Co., 268 N.C. 23, 149 S.E. 2d

625 (1966). However, in the present case, neither counsel nor Mr. Mariano made any stipulation of any kind. We contend that counsel would not have been authorized to enter into such a stipulation absent 

some showing of informed consent on the part of the respondent father, Jose Mariano. 

Although not directly on point, criminal cases are very instructive. They bear a higher burden of proof than civil cases. Equally our case has a higher burden than ordinary civil cases. In criminal cases a defendant is not allowed to stipulate to his guilt through a guilty plea absent a specific written and verbal inquiry of the trial court. Our case law has specifically held that a person charged criminally with the status of being an habitual felon may not merely stipulate to that status, but must plead guilty to it, requiring a lengthy, specific inquiry into his understanding of his situation. State v Gilmore, 142 N.C.App. 465, 542 S.E.2d 694 (2001). These requirements illustrate the need for the trial court in cases such as the present to ensure in some form, other than a few lawyer statements, that the respondent parent is giving up substantial, constitutionally protected rights. 

We respectfully submit that there is no stipulation and absolutely no consent order because Mr. Mariano was not present. He did not sign any agreement. He did not consent to this order. 

II. 
The trial court erred in its findings of fact andconclusions of law in that there was no evidence to supportthe findings at the adjudication hearing.Assignments of Error No. 8, 9, 10, and 11 (R.p. 130) 

We fully adopt and incorporate the argument made above as to the lack of a proper stipulation. Inasmuch as there was no stipulation, there was no evidence presented to support any Finding of Fact in the adjudication order. 

Many of the Findings of Fact in the Disposition Order suffer from the same deficiency and must be stricken. However, we do not specifically address the disposition order, because the adjudication is completely defective because Mr. Mariano did not consent thereto in his absence. 

III. The trial court erred in its disposition order that the soleplan be TPR/Adoption in that it is not based on adequateevidence and proper legal conclusions.Assignment of Error No. 54 (R.p. 135) 

In presenting this argument, the Respondent Father, Jose Mariano, does not waive his objection to the adjudication order for which there was no basis in fact and which was not properly stipulated to in his absence. However, we present this argument because of the drastic nature of the order that all efforts at reunification cease. 

The Court ordered Jose Mariano out of the life of his children, circumventing the clear intention of the legislature that families be reunited whenever possible. The Court did this 

by ordering “That the plan of care will be a sole plan of TPR/doption, and that this plan is in the best interest of the minor children.” 

North Carolina General Statute §7B-507 requires that a Court in the position of the trial court in this case to attempt to reunify the parent and the children, and requires that the Court order DSS to make reasonable efforts to achieve reunification. The statute does allow the Court to bypass reunification if a court properly finds: “the parent has subjected the child to aggravated circumstances as defined in N.C.G.S. 7B-101.” In this case, the Court made no attempt to comply with this statutory mandate. 

In order to rely on this section, the Court must make specific findings as to the aggravated circumstances relied upon. Everett v. Everett (In re Everett), 161 N.C. App. 475, 588 S.E.2d 579 (2003). In that case this statute’s application was directly addressed and this Court stated: “Accordingly, the court's authority to order the cessation of reunification efforts between a parent and a child is limited to where the court makes written findings of fact that: ... (2) A court of competent jurisdiction has determined that the parent has subjected the child to aggravated circumstances as defined in G.S. 7B-101. . .” 

North Carolina General Statute §7B-101(2) states, “Aggravated circumstances. -- Any circumstance attending to the commission of an act of abuse or neglect which increases its 

enormity or adds to its injurious consequences, including, but not limited to, abandonment, torture, chronic abuse, or sexual abuse.” 

None of the Court’s Findings of Fact in this case specifically address aggravated circumstances, nor does the order in any way State that they exist (R.p. 90-92). They are not at all mentioned in the order following the alleged adjudication hearing on 3 October 2006. The facts found in that order, together with the facts found in the order following the disposition hearing on 7 November 2006, do not support any conclusion that the factors of §7B-101(2) exist. The legislature did not make its list exclusive but provided an instructive list of four alternatives: 

A. Abandonment - It is clear that neither Jose Mariano nor Marian B. abandoned the children, but rather took care of them and provided all necessary care. They were not rich. They did not have an overabundance of food, but they provided the necessities for their children. They spent time with their children until the government took the children away. 

B. Torture - Torture: “the infliction of intense paid (as from burning, crushing, or wounding) to punish, coerce, or afford sadistic pleasure.” Webster’s New Collegiate Dictionary (1999). “We have approved an instruction defining "torture" as "the course of conduct by one or more persons which intentionally inflicts grievous pain and suffering upon another for the purpose 

of punishment, persuasion, or sadistic pleasure." State v. 
Pierce, 346 N.C. 471, 488 S.E.2d 576 (1997). 

The Court’s of this State have defined torture in over 200 

criminal cases. All of these definitions involve an intentional 

infliction of pain upon another. In a criminal case involving 

felony child abuse and the murder of the same victim, our Supreme 

Court found that torture was properly found when: 

“[The victim] had numerous injuries extending all over herbody, including bruises on her face, cheeks and jaw, chin,forehead, sides of her neck, collarbones, over the front ofher chest, on her back, over her right flank, her buttocks,upper and lower legs, her eyelid, and on her shins. Patchesof her hair had been pulled out traumatically. [Victim] hadalso suffered injuries caused by a blunt trauma to themouth. There was evidence of forceful pinching and grabbingand human adult bite marks on [Victim’s] body. She had suffered a blunt trauma to her pubic area. The forensic pathologist, found bruises in the forms of grab marks, beltmarks, shoe marks, and marks from a radio antenna and ametal tray. [Victim’s] brain was swollen with a hemorrhageboth over the surface of the brain in the lining as well asa subdural hematoma between the skull bone and the brain. There were retinal hemorrhages in the back of her eyesindicating that she had been shaken violently. [The doctor]opined that these injuries had been inflicted at varioustimes, would have been painful, and would have requiredconsiderable force. State v. Anderson, 350 N.C. 152, 513 S.E.2d 296 (1999) 

Jose did nothing like what is described here. 

C. Chronic abuse - Chronic: “marked by long duration and/or 

frequent recurrence. Not Acute.” Webster’s New Collegiate 
Dictionary (1999). The abuse of only one child occurred on only 

one occasion. No evidence was presented as to any abuse to the 

other children. There was no evidence that any abusive conduct 

was repeated as to either child. 

In defining chronic drug abuse, our courts have found that it exists in situations involving several years, no case where it was found to have occurred in only three months. State v. Daniels, 337 N.C. 243, 446 S.E.2d 298 (1994), State v. Williams, 330 N.C. 711, 412 S.E.2d 359 (1992), State v. Fisher, 158 N.C. App. 133, 580 S.E.2d 405 (2003). 

D. Sexual abuse - No evidence was presented regarding any kind of sexual abuse at all. 

Department of Social Services did not argue for, nor did the Court delineate any other specific factor which could be the basis for an order so drastic. It will be impossible for counsel herein to outline and eliminate all the possibilities, since none are delineated in the order. 

We ask this court to follow its logic in Everett, supra, and require the trial court to make such a specific ruling, that it must state with particularity which factors it relies upon. 

CONCLUSION 
Based on the arguments advanced above, this Court should vacate the orders entered in this case and remand the matter for a new hearing on adjudication. In the alternative, the order ceasing all efforts at reunification should be vacated and the case remanded for a hearing on proper reunification efforts. 

This the 2nd day of April 2007. 
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