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QUESTIONS PRESENTEDtc \l1 "QUESTIONS PRESENTED

*  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *

I.
Did the trial court err in taking judicial notice of prior hearings and in refusing to allow the respondent mother to present evidence, thereby denying the respondent of her constitutional rights?

II.
Did the trial court err in not being an impartial trier of the fact in violation of Ms. H.’s due process rights?

III.
Did the trial court err in its findings of fact and conclusions of law in that they are not based on competent evidence proved to the required standard and are not legally correct?


STATEMENT OF THE CASEtc \l1 "STATEMENT OF THE CASE
Kimberly H.’s children were taken away by the Rockingham County Department of Social Services on 21 February 2007.  The Department filed a petition alleging neglect and/or abuse on that date as to each of six children.  Before the filing of the petition, a probable cause hearing was held on 8 January 2007, in the Rockingham County District Court in the case involving Kimberly H.’s husband, step-father of five children and natural father of one, for charges associated with this case.

A hearing on non-secure custody was held on 27 February 2007.  The Court entered an order granting non-secure custody of the children to the Rockingham County Department of Social Services (R.p. 40-41).  The case was next called for hearing on adjudication of the petition on 12 April 2007, at which time the case was continued (T.Apr.p. 1).  The case was again called on 22 May 2007, at which time the Court took judicial notice of the prior proceedings, denied respondent Kimberly H.’s request to put on evidence, and entered a brief oral order finding the children to be abused and/or neglected and entering disposition granted custody of three children to the Department of Social Services and three children, including the alleged victim in the criminal matter to their father (T.May p. 6, 17-18).

The Court signed the written order on 15 June 2006, and the order was entered on 19 June 2006, and served by U.S. Mail on counsel on that date (R.p. 90-102).


STATEMENT OF GROUNDS FOR APPELLATE REVIEWtc \l1 "STATEMENT OF GROUNDS FOR APPELLATE REVIEW
From the final judgment adjudicating the children neglected (and one child abused) and entering a disposition thereon, counsel for Ms. Kimberly H. gave written notice of appeal on 26 June 2007 (R.p. 103), which notice was signed by Ms. H. on 20 July 2007 (R.p. 105).  This Court has jurisdiction pursuant to N.C.G.S. §7B-1001.


STATEMENT OF THE FACTStc \l1 "STATEMENT OF THE FACTS
Kimberly H. and her husband R.H., Sr., are the parents of a very typical blended family.  They are married and lived together with their six (now seven) children.  Mrs. H. is the mother of all seven children, Mr. H. is the father of the youngest two.

On the 4 December 2007, R.M., the oldest daughter, then age ten, reported to her aunt that R.H.Sr. had kissed her forcefully.  Her aunt reminded her of the things that her previous step-father, Daryl S., had done to her.  Her aunt Cindy continued to pepper her with questions and suggestions and told her, “See, it’s all happening again.”  R.M. then claimed that Mr. H. had touched her with his penis on her leg and made other unwanted advances.  Kimberly H. immediately took R.M. to the hospital (R.p. 22-23).  Hospital personnel notified the Rockingham County Department of Social Services and Sheriff’s Department and both agencies began an investigation.  The examination at the hospital showed no physical signs of sexual abuse (R.p. 22-23).

R.M. gave a brief history at the hospital.  Investigators for DSS and the sheriff wrote down the essence of what she told them.  Detective Perkins later interviewed R.H.Sr. and claimed that he confessed to the crime.  The Detective acknowledged that R.H.Sr. speaks very little English, but apparently stated he believes he was able to understand (R.App.p. 1).

A few days later R.H.Sr. was arrested on related charges and placed in the Rockingham County Jail.  Mrs. H. did not believe that the recent abuse had occurred, believing instead that R.M. was remembering the prior abuse she suffered at the hands of Daryl S.  She requested that the Sheriff not arrest her husband and allow him to keep working to support the family.  The children were left in Kimberly H.’s custody because R.H.Sr. was arrested.

On 8 January 2007 the District Attorney only presented evidence in a probable cause hearing.  Mrs. H. was present and unrepresented.  One investigator from the Department of Social Services, one sheriff’s investigator and R.M. testified at that hearing.  Investigators described their investigation, including R.H.Sr.’s alleged confession.  R.M. testified that R.H.Sr. did not touch her inappropriately (R.App.p. 1-2).  As with all probable cause hearings in District Court, the Clerk’s office did not make a recording of the proceedings.

R.M.’s mother immediately began seeking and obtaining therapy for her daughter (R.p. 20-21).  In therapy, after establishing a raport with the therapist, R.M. was adamant that all sexual abuse was done by Daryl S (R.p. 20-21).  The children remained with Ms. H. until about one month after R.H.Sr.’s bond was changed and he was released from jail.  Based on R.M.’s recantation, Mrs. H. did not see need to prevent Mr. H. from seeing the rest of the children, but fully understood that R.M. should not see him.  In “family team meetings,” she told social workers that R.H.Sr. had never been alone with any of the children and that R.M. had never seen Mr. H. at all (R.p. 5, T.Feb.p. 32-34).  The Department did not believe that Mrs. H. was doing enough to protect her children and obtained non-secure custody of all the children on 21 February 2007 (R.p. 1-15).

On 27 February 2007, a non-secure custody hearing was held at which Department of Social Services case workers testified.  Mrs. H. also testified at the hearing stating that she had at all times complied with the requirements that R.M. have no contact with R.H.Sr. and that the other children be supervised during any contact with him (T.Feb.p. 48-49).  She also testified that while in her care her children got “straight A’s” in school (T.Feb.p. 49).  

At the conclusion of that hearing, the Court continued non-secure custody with the Department, pending a full hearing on adjudicaiton scheduled for 12 April 2007.  In preparation for that hearing, Mrs. H. retained an attorney (T.Apr.p. 3) and subpoenaed witnesses (R.p. 68-73).  She was prepared to testify and present her case fully and completely to the Court.  The Court continued the case, but when told the hearing would last a day or day and a half, the Court asked: “I wonder why it would take that long since I’ve -- isn’t this the one I’ve heard the probable cause hearing and the two-hour non-secure custody hearing on?”  He was answered affirmatively, and then stated: “I’m not sure that I’m going to need that -- a day and a half worth of evidence. I’m not saying I’ve made up my mind, but I’m just saying I’ve heard a bunch of this case already.”  (T.Apr.p. 4, Excerpt in Appendix).

On 26 April 2007, Kimberly’s seventh child was born.  He is not the subject of any action in this case and remains with his mother.  His father has liberal visitation with him and R.H.Jr.

The case was again calendared for hearing on 27 May 2007.  Mrs. H. was again fully prepared to present her case.  Counsel for the Department requested that the Court take judicial notice of the prior probable cause hearing, and non-secure custody hearing (T.May p. 3-4).  Counsel for Kimberly immediately objected and requested that the Court take evidence in the case (T.p. 4, lines 4-10).  The Court stated that it would not hear evidence in the case, but instead would take judicial notice of the 8 January 2007 probable cause hearing and the 27 February 2007 non-secure custody hearing.  The Court Stated:

And the Court did hear, as Miss Walker has correctly pointed out, a rather lengthy non-secure custody hearing on February the twenty-seventh. Since the testimony in both matters was substantially the same and the reasonable doubt burden is higher than the clear, cogent and convincing burden the Court will find the matters, will take judicial notice of the previous hearing and will find the matters as set forth in the petition.  By clear, cogent and convincing evidence Mr. Blitzer, your client was ably represented by Miss Burnett in the non-secure custody hearing.  Had plenty of opportunity to cross-examine. And that is a, that was a recorded hearing. I don't believe anything could be enlisted as far as adjudication that would change the Court's mind. So I'm going to overrule any objection that you might have in that regard. So, Miss Walker, if you will, draw that order making the findings in the petition.

(T.May p. 5, line 8 - p. 6, line 12, Excerpt in Appendix)

The Court then proceeded to a dispositional hearing in which it placed the oldest three children, including R.M., with their father and closing the case concerning them.  (The Court entered a separate custody order as to the three oldest children and terminated the Department’s supervision of them (R.p. 100-102)).  The next two children were placed with paternal cousins (R.p. 90-99), and legal and physical custody was given to the Department.  R.H.Jr. was placed in foster care with legal and physical custody given to the Department.

At a subsequent hearing in the case, custody of R.H.Jr. was returned to his mother and his case was closed.  The Department has never filed any action with regard to the child born after this action was commenced.

Other facts necessary for an understanding of the case are contained within each argument.


GENERAL STANDARD OF REVIEW
The scope of appellate review in cases brought pursuant to the Juvenile Code is generally one of determining whether the Findings of Fact made by the trial court are supported by clear, cogent and convincing evidence, TA \s "N.C. Gen.Stat. §7B–802" \c 1 \l "N.C. Gen.Stat. §7B–802"N.C. Gen.Stat. §7B–802, 805.  Clear, cogent, and convincing evidence is a standard which is, "greater than the preponderance of the evidence standard required in most civil cases.”  TA \s "In re Montgomery, 311 N.C. 101, 109_110, 316 S.E.2d " \c 2 \l "In re Montgomery, 311 N.C. 101, 316 S.E.2d 246 (1984)"In re Montgomery, 311 N.C. 101, 109-110, 316 S.E.2d 246, 252 (1984). "It is defined as “evidence which should 'fully convince.'”  TA \s "In re Smith, 146 N.C. App. 302, 304, 552 S.E.2d 184," \c 2 \l "In re Smith, 146 N.C. App. 302, 552 S.E.2d 184 (2001)"In re Smith, 146 N.C. App. 302, 304, 552 S.E.2d 184, 186 (2001), citing, TA \s "Williams v. Blue Ridge Bldg. & Loan Ass'n, 207 N.C. " \c 2 \l "Williams v. Blue Ridge Bldg. & Loan Ass'n, 207 N.C. 362, 177 S.E.2d 176 (1934)"Williams v. Blue Ridge Bldg. & Loan Ass'n, 207 N.C. 362, 364, 177 S.E.2d 176, 177 (1934) (citation omitted).  The Petitioner bears the burden of proof, TA \s "N.C. Gen.Stat. §7B-506" \c 1 \l "N.C. Gen.Stat. §7B-506"N.C. Gen.Stat. §7B-506.  Additionally, N.C. Gen.Stat. §7B-807(2003), and supporting case law, requires the trial court to make a specific statement that the findings of fact were based on the clear, cogent, and convincing evidentiary standard.  The burden of proof is always upon the Department of Social Services.

In a permanency planning hearing, “The court may consider any evidence, including hearsay evidence as defined in G.S. 8C‑1, Rule 801, that the court finds to be relevant, reliable, and necessary to determine the needs of the juvenile and the most appropriate disposition.”  TA \s "N.C. Gen.Stat. §7B-907" \c 1 \l "N.C. Gen.Stat. §7B-907"N.C. Gen.Stat. §7B-907.  “Appellate review of a permanency planning order is limited to whether there is competent evidence in the record to support the findings and the findings support the conclusions of law."  TA \s "In re J.C.S., 164 N.C. App. 96, 106, 595 S.E.2d 155, " \c 2 \l "In re J.C.S., 164 N.C. App. 96, 595 S.E.2d 155 (2004)"In re J.C.S., 164 N.C. App. 96, 106, 595 S.E.2d 155, 161 (2004).

Conclusions of Law are reviewable de novo by this Court, In re Pope (144 N.C. App. 32,40, 547 S.E. 2d 153,158 (Tyson, J.,

dissenting), aff'd, 354 NC 359 (2001) citing, TA \s "Starco, Inc. v. AMG Bonding and Ins. Services, Inc.," \c 2 \l "Starco, Inc. v. AMG Bonding and Ins. Services, Inc., 124 N.C. App. 332, 477 S.E.2d 211, 214-15 (1996)"Starco, Inc. v. AMG

Bonding and Ins. Services, Inc., 124 N.C. App. 332, 335-36, 477

S.E.2d 211, 214-15 (1996).

The issues presented for review by this Court also allege statutory defects. In order to determine whether a statute has been violated, the Court reviews the evidence de novo and then must determine if the appellant has been prejudiced. Violating a statutory mandate does not have to be preserved for appeal. TA \s "In re L.E.B., K.T.B., 169 N.C. App. 375, 610 S.E.2d " \c 2 \l "In re L.E.B., K.T.B., 169 N.C. App. 375, 610 S.E.2d 424 (2005)"In re L.E.B., K.T.B., 169 N.C. App. 375, 610 S.E.2d 424, disc. rev. denied, 359 N.C. 632, 616 S.E.2d 538 (2005).  “[A] court’s

inherent authority does not allow it to act where it would otherwise lack jurisdiction.”  TA \s "In re McKinney, 158 N.C. App. 441, 443, 581 S.E.2d 7" \c 2 \l "In re McKinney, 158 N.C. App. 441, 581 S.E.2d 793 (2003)"In re McKinney, 158 N.C. App. 441, 443, 581 S.E.2d 793, 795 (2003) as also supported in TA \s "In re T.R.P., 173 N.C. App. 541, 619 S.E.2d 525 (200" \c 2 \l "In re T.R.P., 173 N.C. App. 541, 619 S.E.2d 525 (2005)"In re T.R.P., 173 N.C. App. 541, 619 S.E.2d 525 (2005). 


ARGUMENTtc \l1 "ARGUMENT
I. The trial court erred in taking judicial notice of prior hearings and in refusing to allow the respondent mother to present evidence, thereby denying the respondent of her constitutional rights.tc \l1 "The trial court erred in taking judicial notice of prior hearings and in refusing to allow the respondent mother to present evidence, thereby denying the respondent of her constitutional rights.
Assignment of Error No. 2, 3, and 4; R.p. 132

When Kimberly H.’s case was called for trial, the trial judge essentially said, “I heard enough at prior hearings and I’ve made up my mind.  DSS, you don’t need to put on evidence.  Mom, nothing will help your case.  This hearing is over.”  (T.May p. 4-5).  While we acknowledge that those precise words were not spoken, that is what was said.  Such an attitude shows complete disregard for the constitutional and statutory safeguards which are afforded to our families.


STANDARD OF REVIEW

Taking judicial notice of adjudicative facts is a question of law.  Questions of law are reviewed by this Court de novo.  Constitutional due process violations are reviewed by this court de novo.

APPLICABLE LAW

TA \s "N.C. Gen. Stat. §7B-802" \c 1 \l "N.C. Gen. Stat. §7B‑802"N.C. Gen. Stat. §7B‑802. Conduct of hearing - The adjudicatory hearing shall be a judicial process designed to adjudicate the existence or nonexistence of any of the conditions alleged in a petition. In the adjudicatory hearing, the court shall protect the rights of the juvenile and the juvenile's parent to assure due process of law.

TA \s "N.C. Gen. Stat. §7B-804" \c 1 \l "N.C. Gen. Stat. §7B-804"N.C. Gen. Stat. §7B‑804. Rules of evidence - Where the juvenile is alleged to be abused, neglected, or dependent, the rules of evidence in civil cases shall apply.

TA \s "N.C. Gen. Stat. § 7B-806" \c 1 \l "N.C. Gen. Stat. § 7B‑806"N.C. Gen. Stat. § 7B‑806.  All adjudicatory and dispositional hearings shall be recorded by stenographic notes or by electronic or mechanical means. Records shall be reduced to a written transcript only when timely notice of appeal has been given. The court may order that other hearings be recorded.

TA \s "N.C. Gen. Stat. §7B-807" \c 1 \l "N.C. Gen. Stat. §7B‑807"N.C. Gen. Stat. §7B‑807. Adjudication

  (a) If the court finds that the allegations in the petition have been proven by clear and convincing evidence, the court shall so state.

TA \s "N.C. Gen. Stat. §7B_1109" \c 1 \l "N.C. Gen. Stat. §7B-1109"N.C. Gen. Stat. §7B-1109(e): The court shall take evidence, find the facts, and shall adjudicate the existence or nonexistence of any of the circumstances set forth in G.S. 7B‑1111 which authorize the termination of parental rights of the respondent. 

TA \s "N.C. Gen. Stat.  §8C_1, Rule 201" \c 1 \l "N.C. Gen. Stat.  §8C-1, Rule 201"N.C. Gen. Stat.  §8C-1, Rule 201. Judicial notice of adjudicative facts

  (a)  Scope of rule. ‑‑ This rule governs only judicial notice of adjudicative facts.

  (b)  Kinds of facts. ‑‑ A judicially noticed fact must be one not subject to reasonable dispute in that it is either (1) generally known within the territorial jurisdiction of the trial court or (2) capable of accurate and ready determination by resort to sources whose accuracy cannot reasonably be questioned.

  (c)  When discretionary. ‑‑ A court may take judicial notice, whether requested or not.

  (d)  When mandatory. ‑‑ A court shall take judicial notice if requested by a party and supplied with the necessary information.

  (e)  Opportunity to be heard. ‑‑ In a trial court, a party is entitled upon timely request to an opportunity to be heard as to the propriety of taking judicial notice and the tenor of the matter noticed. In the absence of prior notification, the request may be made after judicial notice has been taken.

  (f)  Time of taking notice. ‑‑ Judicial notice may be taken at any stage of the proceeding.

TA \s "N.C. Gen. Stat. §15A_611" \c 1 \l "N.C. Gen. Stat. §15A-611"N.C. Gen. Stat. §15A-611 - Probable‑cause hearing procedure

  (b) The State must by nonhearsay evidence, or by evidence that satisfies an exception to the hearsay rule, show that there is probable cause to believe that the offense charged has been committed and that there is probable cause to believe that the defendant committed it. . .

The Juvenile Code contained in our General Statutes provides that an adjudicatory hearing is "a judicial process designed to adjudicate the existence or nonexistence of any of the conditions alleged in a petition." N.C. Gen. Stat. § 7B‑802 (2003). The trial court is obligated during the adjudicatory hearing to "protect the rights of the juvenile and the juvenile's parent to assure due process of law."

TA \s "In re A.W., 164 N.C. App. 593, 595, 596 S.E.2d 294, 2" \c 2 \l "In re A.W., 164 N.C. App. 593, 596 S.E.2d 294 (2004)"In re A.W., 164 N.C. App. 593, 595, 596 S.E.2d 294, 295 (2004)

The liberty interest at issue in this case – the interest of parents in the care, custody, and control of their children – is perhaps the oldest of the fundamental liberty interests recognized by this court.  Troxel v. Granville, 530 U.S. 57, at 65, 120 S. Ct. 2054 (2000)(citation omitted).

“The fundamental liberty interest of natural parents in the care, custody and management of their child does not evaporate simply because they have not been model parents or have lost temporary custody of their child to the state. . .  When the State moves to destroy weakened familial bonds, it must provide the parents with fundamentally fair procedures.”  TA \s "Santosky v. Kramer, 455 U.S. 745, 753 (1982)" \c 3 \l "Santosky v. Kramer, 455 U.S. 745, 753 (1982)"Santosky v. Kramer, 455 U.S. 745, 753 (1982). 

The Due Process Clause ensures that the government cannot unconstitutionally infringe upon a parent's paramount right to custody solely to obtain a better result for the child. TA \s "Troxel v. Granville, 530 U.S. 57, 72_73, 147 L. Ed. " \c 3 \l "Troxel v. Granville, 530 U.S. 57, 147 L. Ed. 2d 49 (2000)"Troxel v. Granville, 530 U.S. 57, 72-73, 147 L. Ed. 2d 49, 61, 120 S. Ct. 2054 (2000) ("the Due Process Clause does not permit a state to infringe on the fundamental right of parents to make child rearing decisions simply because a state judge believes a 'better' decision could be made").

TA \s "Adams v. Tessener, 354 N.C. 57, 550 S.E.2d 499 (2001)" \c 2 \l "Adams v. Tessener, 354 N.C. 57, 550 S.E.2d 499 (2001)"Adams v. Tessener, 354 N.C. 57, 550 S.E.2d 499 (2001)

This Court's decisions have by now made plain beyond the need for multiple citation that a parent's desire for and right to "the companionship, care, custody, and management of his or her children" is an important interest that "undeniably warrants deference and, absent a powerful countervailing interest, protection."

TA \s "Lassiter v. Department of Social Servs., 452 U.S. 1" \c 3 \l "Lassiter v. Department of Social Servs., 452 U.S. 18, 27(1981)"Lassiter v. Department of Social Servs., 452 U.S. 18, 27, 101 S. Ct. 2153 (1981)


APPLICATION TO THIS CASE

The hearing in this matter was not “a judicial process designed to adjudicate the existence or nonexistence of any of the conditions alleged in a petition.”  N.C. Gen. Stat. §7B-802.  The Court simply refused to do what our district court judges do: “The court shall take evidence, find the facts, and shall adjudicate. . .” the facts of the case.  N.C. Gen. Stat. §7B-1109.  While this statute governs the termination of parental rights, it is very instructive on what is required in an adjudicatory hearing.  In a termination of parental rights determination the same trial judge or other judges have already heard a great deal about the case before it.  Hearings have been held to adjudicate the children in some status defined by these statutes.  Review hearings have been held.  The mere fact that a court has heard evidence in a prior unrelated matter or even in a prior hearing in the same matter does not change the nature of the adjudicatory hearing.  It does not relieve the Court of its duty to hear evidence and especially to allow the respondent to present her evidence.

In this important judicial hearing, just as in a hearing on adjudication for termination of parental rights, the trial court cannot rely exclusively on evidence received in prior hearings.   While this Court has allowed trial courts to take judicial notice of prior adjudications of neglect at termination of parental rights hearings, there is no provision for a court to skip the evidence in a hearing on adjudication of neglect or abuse.  This would be the same as any court deciding the merits of a contested action based on what it had previously heard about the case in another forum.  The reason we can find no authority on this specific issue is that no court has ever done anything like what we have here.  We have two primary complaints which we will address separately:

1.
Failing and refusing to take evidence violates Mrs. H.’s due process rights.

The controlling statute specifically states that: “In the adjudicatory hearing, the court shall protect the rights of the juvenile and the juvenile's parent to assure due process of law.”  N.C. Gen.Stat. §7B-802.  "An adjudication of abuse, neglect or dependency in the absence of an adjudicatory hearing is permitted only in very limited circumstances."  TA \s "In re Shaw, 152 N.C. App. 126, 129, 566 S.E.2d 744, 7" \c 2 \l "In re Shaw, 152 N.C. App. 126, 566 S.E.2d 744 (2002)"In re Shaw, 152 N.C. App. 126, 129, 566 S.E.2d 744, 746 (2002).  Shaw specifically approves the entry of a consent order, signed and agreed to by all of the parties, but disallows the entry of any kind of default.  This Court in Shaw stated: “[T]he trial court must fulfill all procedural requirements in the course of its duty to determine whether allegations of neglect are supported by clear and convincing evidence.”

In the case of TA \s "In re A.W., 164 N.C. App. 593, 595, 596 S.E.2d 294, 2" \c 2In re A.W., 164 N.C. App. 593, 596 S.E.2d 294 (2004), this court reversed the entry of an order of adjudication where, “the [parent} would deny but not contest” the allegations of the petition and the Court entered an adjudication order without taking any evidence.  In that case, by statute (although not specifically stated in the opinion), there had been a prior non-secure hearing.  There may have been other review hearings.  Yet, this Court required that trial court to actually hear evidence at the adjudication before entering an adjudication order.

 
Due process rights include the right to a fair hearing by an impartial trier of the facts.  The trier of facts at the adjudication hearing had already made up his mind.  He stated: “I don't believe anything could be enlisted (elicited) as far as adjudication that would change the Court's mind.”  (T.May p. 6, lines 2-6).  This plain admission that he had made his mind up should have disqualified this judge from presiding over this particular hearing, and violated Ms. H.’s due process rights.

A venerated safeguard of due process rights is the right to confront and cross-examine witnesses and to present evidence in ones defense. This right does not simply apply to criminal proceedings.  A very large part of the evidence received by the Court was a hearing at which Ms. H., while present, was unrepresented and unable to participate.  She had no right to examine witnesses at the probable cause hearing.  According to her recollection, no witness was cross-examined at the probable cause hearing.

Another important due process protection in an adjudicatory hearing is the requirement that it be recorded.  N.C. Gen. Stat. §7B-806.  The probable cause hearing was not recorded.  There is no transcript of it and there can be no transcript of it.  While counsel have attempted to reconstruct the proceedings, the contents of narratives are not adequate to protect the due process rights of Mrs. H.  Further the contents of the narratives differ because the recollections of individuals differ.  This is not a matter which is capable of accurate and ready determination by resort to sources whose accuracy cannot reasonably be questioned.  The mere substance of what was probably said is not sufficient to guarantee a proper due process review.

The most important due process safeguard that was abandoned in this case was Kimberly H.’s right to tell her own story.  The Court telling her that it didn’t matter what she could prove does not protect her due process rights. 

Both the Department of Social Services and Mrs. H. had subpoenaed several witnesses to the adjudication hearing that was scheduled for 12 April.  It is extremely important to note that both the Department and Mrs. H. had subpoenaed the licensed counselor that Mrs. H. started taking R.M. to see shortly after the reported incident, and before the probable cause hearing (R.p. 20-21).  Sharon Stone-Springs’ (the psychologist), report indicates that R.M. has been consistent in her recantation, and has come out with much greater details concerning the abuse that Daryl S. committed upon her (R.p. 20-21).  Had this witness been allowed to testify, and had she testified consistent with her report, amplified by further visits with the child, it is likely the Court would have been persuaded to believe the recantation rather than the original statement R.M. made to police.

Cindy Hernandez was also subpoenaed to the adjudication hearing.  She is the aunt to whom R.M. allegedly disclosed.  We acknowledge that there is no offer of proof as to what she would have testified, but it is clear she could have shed light on how the allegations came to be made and is information the Court should have considered.

Other witnesses were subpoenaed which could have shed light on the matters, but the Court did not allow it because it had already made up its mind.

We submit that if our state and federal legislative bodies had intended the preliminary non-secure hearing to be sufficient to fully establish the evidence required for adjudication, there would not be separate hearings mandated by statute.  The fact that non-secure custody hearings are called for before the adjudication hearing does not make them one and the same and does not authorize the Court to ignore the requirement that it take evidence at the adjudication hearing.

2.
Taking judicial notice of preliminary hearings is not proper in this particular type of hearing, especially when there is no notice of a proceeding where the mother was not legally involved and was unrepresented will be considered.

Judicial notice may only be taken of facts which are “either (1) generally known within the territorial jurisdiction of the trial court or (2) capable of accurate and ready determination by resort to sources whose accuracy cannot reasonably be questioned.”  Rule of Evidence 201, supra.  There can be no valid argument that subpart (1) applies in this case.  We are dealing with specific knowledge of a specific case.  Subpart (2) also fails in this instance because there is no way for the Court or counsel to provide a verbatim recitation of what was said.  We cannot object to specific admission of evidence in violation of the rules, because there is no record of objections made or waived.  The summary of evidence provided by the Guardian ad Litem in their record, and the summary in the appendix of our record is the barest of summaries.  All of the evidence presented at the probable cause hearing is therefore not capable of accurate and ready determination by resort to sources whose accuracy cannot reasonably be questioned.

"[A] court may take judicial notice of earlier proceedings in the same cause."  TA \s "In re J.W., 173 N.C. App. 450, 455, 619 S.E.2d 534, 5" \c 2 \l "In re J.W., 173 N.C. App. 450, 619 S.E.2d 534 (2005)"In re J.W., 173 N.C. App. 450, 455, 619 S.E.2d 534, 540 (2005), quoting TA \s "In re Byrd, 72 N.C. App. 277, 279, 324 S.E.2d 273, 27" \c 2 \l "In re Byrd, 72 N.C. App. 277, 324 S.E.2d 273 (1985)"In re Byrd, 72 N.C. App. 277, 279, 324 S.E.2d 273, 276 (1985).  We acknowledge that the non-secure custody proceeding is in the same cause.  We note that nowhere in our jurisprudence has what happened in this case been allowed.  As a preliminary type hearing, the evidence and burden is not the same.  The expectations are not the same in that all of the parties are aware that the outcome is only temporary in nature, and there is absolutely no expectation that the proceeding will be the only recorded evidence allowed by the Court in the later adjudication hearing.  Our Supreme Court has stated that “it is the better practice to give express notice to the parties of the intention to take judicial notice of matters contained in the juvenile's file, it is not required.”  In re D.S.A., ___ N.C. ___, 641 S.E.2d 18 (2007).  The difference in the present case is that a large part of the judicially noticed matters are not “in the juvenile’s file.”  While the some of facts are the same, they are in a legally unrelated criminal matter.  Those parts which are “in the juvenile’s file” are not reflective of all the evidence that could have been presented at the hearing and which Mrs. H. specifically requested to present (T.May p. 4, lines 4-10).

“It is well established that a court of this State may take judicial notice of its own records in an interrelated proceeding involving the same parties.”  Sugg v. Field, 139 N.C. App. 160, 163, 532 S.E.2d 843, 845 (2000) (“The present case and the caveat proceeding both involve plaintiff and defendant Field, plaintiff referred to the caveat action in his First Set of Interrogatories to defendant Field in this case, and discovery of evidence with respect to the possession and content of the videotapes is relevant to both proceedings. Therefore, it was proper for the trial court to consider the discovery orders from the caveat proceeding in its consideration of sanctions for failure to comply with discovery in the present case.”) In this case and the criminal case involved, the parties are not the same, the representation is not the same.  This lack of congruence is fatal to judicial notice.  At the probable cause hearing the parties were State of North Carolina and R.H.Sr.  While he was a party at the adjudication, the other parties were not at all the same.  Mrs. H. was not represented at the time of the probable cause hearing.  She was not allowed to question witnesses.  She was not allowed to make argument.  She was not allowed to present her case at that hearing.

While not directly on point here, this Court’s holding is very instructive in our present situation:

Just as a default judgment or judgment on the pleadings is inappropriate in a proceeding involving termination of parental rights, it is equally inappropriate in an adjudication of neglect.  We note that an adjudication of neglect constitutes grounds for terminating parental rights and is frequently the basis for a termination proceeding. N.C. Gen. Stat. § 7A‑289.32(2), repealed effective 1 July 1999, S.L. 1998‑202, s.5.  As the link between a parent and child is a fundamental right worthy of the highest degree of scrutiny, In re Baby Girl Dockery, 128 N.C. App. 631, 495 S.E.2d 417 (1998), the trial court must fulfill all procedural requirements in the course of its duty to determine whether allegations of neglect are supported by clear and convincing evidence.

TA \s "Thrift v. Buncombe County DSS, 137 N.C. App. 559, 563" \c 2 \l "Thrift v. Buncombe County DSS, 137 N.C. App. 559, 528 S.E.2d 394 (2000)"
Thrift v. Buncombe County DSS, 137 N.C. App. 559, 563, 528 S.E.2d 394, 396 (2000) 

In our case the trial court did not technically grant default or summary judgment, but by completely forgoing the requirement for a hearing on the merits it essentially granted summary judgment based primarily on matters not contained in any evidence presented in this matter.

Even where the trial judge was in a unique position, having been the fact-finder in two previous hearings involving what is in some regards the same subject matter, there is no provision in statute for a summary hearing on adjudication of neglect and/or abuse.  Nothing even remotely similar would happen in our other civil or criminal courts of this state.  Final outcomes are not decided at preliminary hearings.  Criminals are not sentenced after the probable cause hearing.  Summary judgment is not allowed in juvenile matters.  Adjudication of neglect cannot be determined at the non-secure custody hearing.

We also point out that the trial court incorrectly stated the quantum of proof required at the probable cause hearing.  In its verbal and written order it stated that the quantum of proof in a probable cause hearing is “beyond a reasonable doubt.”  (T.May p. 5, lines 4-7).  Even if this judge may apply that standard, the actual standard is: “The State must . . . show that there is probable cause to believe that the offense charged has been committed and that there is probable cause to believe that the defendant committed it.”  N.C. Gen.Stat. §15A-611.  So the trial court’s finding that the standard is higher in a probable cause hearing is not based in truth.

The totality of these factors show a court that did not properly consider any evidence because it refused to hear the evidence.  This court should vacate the judgment and order a proper hearing.

II.
The trial court erred in not being an impartial trier of the fact in violation of Ms. H.’s due process rights.tc \l1 "II.
The trial court erred in not being an impartial trier of the fact in violation of Ms. H.’s due process rights.
Assignments of Error No. 1, R.p. 132

When Kimberly H.’s case was called for trial, the trial judge essentially said, “I heard enough at prior hearings and I’ve made up my mind.  DSS, you don’t need to put on evidence.  Mom, nothing will help your case.  This hearing is over.”  (T.May p. 4-5).  While we acknowledge that those precise words were not spoken, that is what was said.  Such an attitude shows complete disregard for the constitutional and statutory safeguards which are afforded to our families and specifically deny her due process rights to a fair and impartial trier of the facts.


STANDARD OF REVEW

Due process violations and improper conduct by the trial court are reviewed de novo by appellate courts.  


APPLICABLE LAW

A defendant's due process rights guarantee the right to a trial by a fair and impartial jury.  TA \s "State v. Golphin, 352 N.C. 364, 420, 533 S.E.2d 168, " \c 2 \l "State v. Golphin, 352 N.C. 364, 533 S.E.2d 168 (2000)"State v. Golphin, 352 N.C. 364, 420, 533 S.E.2d 168, 208 (2000).  To determine whether a prospective juror is able to render a fair and impartial verdict, the trial court must be able to "'reasonably conclude from the voir dire . . . that a prospective juror can disregard prior knowledge and impressions, follow the trial court's instructions on the law, and render an impartial, independent decision based on the evidence.'" id., at 420, S.E.2d at 208 (2000); quoting TA \s "State v. Sokolowski, 351 N.C. 137, 148, 522 S.E.2d 65" \c 2 \l "State v. Sokolowski, 351 N.C. 137, 522 S.E.2d 65 (1999)"State v. Sokolowski, 351 N.C. 137, 148, 522 S.E.2d 65, 72 (1999).

TA \s "N.C. Gen. Stat. §7B-802" \c 1N.C. Gen. Stat. §7B‑802. Conduct of hearing - The adjudicatory hearing shall be a judicial process designed to adjudicate the existence or nonexistence of any of the conditions alleged in a petition. In the adjudicatory hearing, the court shall protect the rights of the juvenile and the juvenile's parent to assure due process of law.

The trial court is obligated during the adjudicatory hearing to "protect the rights of the juvenile and the juvenile's parent to assure due process of law."

TA \s "In re A.W., 164 N.C. App. 593, 595, 596 S.E.2d 294, 2" \c 2In re A.W., 164 N.C. App. 593, 595, 596 S.E.2d 294, 295 (2004)


APPLICATION TO THIS CASE

A family’s due process rights are violated when the trier of fact hearing their case has already decided the outcome.  That is precisely what happened, as admitted by the trial court, in this case.  When the case was called for hearing in April, the trial court mad its first concerning statement.  When the Department’s attorney stated it would take a day and a half to hear the adjudication, the following colloquy occurred:

THE COURT: All right. I wonder why it would take that long since I’ve -- isn’t this the one I’ve heard the probable cause hearing and the two-hour non-secure custody hearing on?

MR. REAVES: Yes, sir.

MS. WALKER: Yes, sir.

MR. BLITZER: I spoke with Ms. Walker about that, Your Honor.

THE COURT: I’m not sure that I’m going to need that -- a day and a half worth of evidence. I’m not saying I’ve made up my mind, but I’m just saying I’ve heard a bunch of this case already.

(T.Apr.p. 4)
Then when the case was again called for hearing the trial court stated 
“I don't believe anything could be enlisted as far as adjudication that would change the Court's mind.”  (T.May p. 4, lines 2-6).  Had a prospective juror spoken any of those words during jury voir dire, he/she would not be allowed to sit on the jury, being excused for cause.  While not directly on point, that situation as outlined in the criminal cases above is very instructive.  The due process rights guaranteed in family rights cases are equal or higher than those afforded criminals by all definitions shown in this brief.

We have made our arguments above about the unreasonableness of the Court’s position in regards to the presentation of evidence.  These, simple statements, even though the Court said it had not made up its mind, are most concerning.  The statement, “I’m not saying I’ve made up my mind,” in the context of the Court’s question about “Why do we need more evidence?” shows the true status of the Court’s thought process.  In stating that the Court had not made up his mind, the Judge is divulging that he very much had made up his mind, and that he resented being asked to actually hear the required evidence.  The thought process in the second comment is exactly the same as in the first, despite the attempted disclaimer.  The Court’s true feeling before the hearing began was that no hearing was necessary because his decision was made.  This Court must not allow our justice system to forego a constitutionally protected right just because a trial court believes it has heard enough.  The trial judge was not fair and had previously decided the outcome of the hearing.  His decision should therefore be vacated.

III.
The trial court erred in its findings of fact and conclusions of law in that they are not based on competent evidence proved to the required standard and are not legally correct.

tc \l1 "III.
The trial court erred in its findings of fact and conclusions of law in that they are not based on competent evidence proved to the required standard and are not legally correct.
Assignments of Error No. 19

The evidence, which we submit is questionable and very incomplete, does not establish that Kimberly H. abused or neglected her children.  The evidence establishes, at best, that Mr. H. engaged in inappropriate touching of R.M.  Immediately after she became aware of the possibility of abuse, Mrs. H. took her daughter to the hospital (T.Feb.p. 46, and as found by the trial court at T.May p. 6-7), prevented all contact between that daughter and R.H.,Sr. (T.Feb.p. 34, 46, lines 24-25), took her daughter to counseling of which the Department was aware (R.p. 20-21, T.Feb.p. 34, 49-50), and followed all requirements ordered by the trial court.  The Department was not aware that after R.M. was taken from her mother, she missed a therapy appointment her mother would have made sure she attended (T.Feb.p. 46). Although the Department and its workers had some doubts about the mother’s motivation, there was no testimony that she failed to protect her children.


STANDARD OF REVIEW

In reviewing an adjudication of neglect and/or abuse, this Court must determine whether the trial court’s findings of fact are supported by clear and convincing evidence and whether those findings of fact support the trial court’s conclusions of law.  TA \s "In re Gleisner, 141 N.C. App. 475, 480, 539 S.E.2d 3" \c 2 \l "In re Gleisner, 141 N.C. App. 475, 539 S.E.2d 362 (2000)"In re Gleisner, 141 N.C. App. 475, 480, 539 S.E.2d 362, 365 (2000).


APPLICABLE LAW

§ 7B‑101. Definitions

   As used in this Subchapter, unless the context clearly requires otherwise, the following words have the listed meanings:

(1) Abused juveniles. ‑‑ Any juvenile less than 18 years of age whose parent, guardian, custodian, or caretaker:

a. Inflicts or allows to be inflicted upon the juvenile a serious physical injury by other than accidental means;

b. Creates or allows to be created a substantial risk of serious physical injury to the juvenile by other than accidental means;

c. Uses or allows to be used upon the juvenile cruel or grossly inappropriate procedures or cruel or grossly inappropriate devices to modify behavior;

d. Commits, permits, or encourages the commission of a violation of the following laws by, with, or upon the juvenile: first‑degree rape, as provided in G.S. 14‑27.2; second degree rape as provided in G.S. 14‑27.3; first‑degree sexual offense, as provided in G.S. 14‑27.4; second degree sexual offense, as provided in G.S. 14‑27.5; sexual act by a custodian, as provided in G.S. 14‑27.7; crime against nature, as provided in G.S. 14‑177; incest, as provided in G.S. 14‑178; preparation of obscene photographs, slides, or motion pictures of the juvenile, as provided in G.S. 14‑190.5; employing or permitting the juvenile to assist in a violation of the obscenity laws as provided in G.S. 14‑190.6; dissemination of obscene material to the juvenile as provided in G.S. 14‑190.7 and G.S. 14‑190.8; displaying or disseminating material harmful to the juvenile as provided in G.S. 14‑190.14 and G.S. 14‑190.15; first and second degree sexual exploitation of the juvenile as provided in G.S. 14‑190.16 and G.S. 14‑190.17; promoting the prostitution of the juvenile as provided in G.S. 14‑190.18; and taking indecent liberties with the juvenile, as provided in G.S. 14‑202.1;

e. Creates or allows to be created serious emotional damage to the juvenile; serious emotional damage is evidenced by a juvenile's severe anxiety, depression, withdrawal, or aggressive behavior toward himself or others; or

f. Encourages, directs, or approves of delinquent acts involving moral turpitude committed by the juvenile.

(15) Neglected juvenile. ‑‑ A juvenile who does not receive proper care, supervision, or discipline from the juvenile's parent, guardian, custodian, or caretaker; or who has been abandoned; or who is not provided necessary medical care; or who is not provided necessary remedial care; or who lives in an environment injurious to the juvenile's welfare; or who has been placed for care or adoption in violation of law. In determining whether a juvenile is a neglected juvenile, it is relevant whether that juvenile lives in a home where another juvenile has died as a result of suspected abuse or neglect or lives in a home where another juvenile has been subjected to abuse or neglect by an adult who regularly lives in the home.

Although G.S. 7B‑101(15) was silent on whether a juvenile to be adjudicated as neglected had to sustain some injury as a result of neglect, there had to be some physical, mental, or emotional impairment of the juvenile or a substantial risk of such impairment as a consequence of the failure to provide proper care, supervision, or discipline.  TA \s "In re Padgett, 156 N.C. App. 644, 577 S.E.2d 337 (200" \c 2 \l "In re Padgett, 156 N.C. App. 644, 577 S.E.2d 337 (2003)"In re Padgett, 156 N.C. App. 644, 577 S.E.2d 337 (2003).


APPLICATION TO THIS CASE

We first restate our objection to any Findings of Fact or Conclusions of Law being based on evidence that was not presented at the adjudication hearing as argued above.  In that all findings and conclusions are so based in this case, the judgment should be vacated.

Mrs. H. did not abuse her children, that much is clear.  The only allegation in this case is that Mr. H. made sexual contact with one of the children, R.M.  Immediately after Mrs. H. was told she ordered Mr. H. out of the home, she took R.M. to the hospital on the same evening.  Then at the earliest available appointment, she took R.M. to counseling to help deal with any trauma she experienced.  This is not a mother that has neglected nor abused her children.

Trial court errors in the Finding of Fact
:
2.
“The Court retained detailed notes.”  If true, the Court did not offer them to counsel when the undersigned met personally with the Court in September 2007, thereby making review of the notes impossible.  Even if reviewed, the partial recollection that the Court’s notes may provide is not sufficient to enable thorough appellate review.

2.
“Both of these hearings were lengthy hearings.”  We dispute that either hearing was as lengthy as would have been required to fully establish the facts in this case, especially including Mrs. H.’s full presentation of evidence.

2.
“Evidence presented at both hearings was substantially the same.”  If so, then the importance of having two prior “lengthy” hearings is diminished.  Two lengthy identical hearings did not include the testimony of the child’s therapist nor the person to whom R.M. initially disclosed.  While “lengthy” is a nondescript term, the court’s attempt to paint its two brief hearings as complete is not correct.  There were three witnesses at each hearing.  Only one was common to both.

3.
“The non-secure hearing lasted several hours.”  It in fact lasted from 10:38 a.m. until 12:24 p.m., not quite two hours.  Further proof that this was not a “lengthy hearing.”

3.
“Thorough direct and cross-examination.”  While partially true, the examination was based on the premise that the order following the February hearing would be temporary in nature.  Had counsel known that this was the actual adjudication hearing, she would likely have been more thorough as argued above.  Most importantly, there was no representation and no cross-examination at the probable cause hearing.

4.
“No other party offered evidence.”  The respondent mother through counsel specifically requested to present evidence (T.May p. 4, lines 4-10).  She would have offered evidence had she been allowed any opportunity to do so.  The Court’s finding seems to attempt to hide the fact that the respondent mother was present, with witnesses, and prepared to present her case. 

5-12.
These findings are based purely on matters that were not part of this hearing.  We object to their inclusion as Findings of Fact as stated above.

8.
“R.M. had memory of a specific date.”  All her statements were couched in terms of “it happened last Sunday.”  The certainty of dates was supplied by investigators.

12.
“Mrs. H. did not sign her services agreement on 20 February 2007.”  While it may be true that Mrs. H. did not sign the services agreement that day, she has since signed one.  On that date she did not have counsel and given the nature of the case and her position, she wanted a lawyer before signing any agreement.  The meeting was held on 20 February 2007, and an attorney was appointed after the petition was filed on 21 February 2007.

12.
“Continued lack of cooperation” consisted of not signing a binding contract with the Department of Social Services without the advice of counsel.  Despite not singing the agreement, Mrs. H. did everything called for in the agreement and prevented contact between Mr. H. and R.M. and prevented unsupervised contact between Mr. H. and the other children.  Are we now telling people that they should sign important documents without the advice of an attorney?  Although not a party to this appeal, Mr. H. could not sign any type of document which could affect his substantial rights in the pending criminal trial (R.p. 94, ¶18).

These items are not supported by the evidence and do not support the conclusion that the children are abused/neglected.

Important truth in the Findings of Fact:
5.
Mrs. H. ordered Mr. H. to leave the home.

5.
He was present the next day only because he was told that the Department was coming to interview them.

6.
Mrs. H. brought R.M. to the emergency room to be checked for possible abuse.

6.
Mrs. H. believed the story R.M. was telling.

6.
R.M. was not present when Mr. H. was at the home to be interviewed.

6.
Mrs. H. agreed to require Mr. H. to leave the home and live elsewhere.

7.
Mr. H. was told to leave the home and agreed to do so.  He was arrested on felony charged several day later.

10.
On the day the arrest warrant was to be served, Mrs. H. assisted the Reidsville Police Department in locating her husband.

11.
Mrs. H. agreed that Mr. H. would have no contact with R.M. and only supervised contact with the other children. 

These items show a mother who is deeply involved in protecting her children from abuse.


Findings of Fact 13 and 14 are in fact conclusions of law that the children are neglected and that R.M. is abused.  All remaining Findings of Fact have to do with disposition and do not touch on the adjudication portion of the hearing and so are not addressed here as we contend abuse and neglect were not proven to the required standard.  Without a proper adjudication of abuse and/or neglect there can be no disposition.

The Department of Social Services took the children from Mrs. H. because they alleged she would not protect them by allowing the children to be with Mr. H.  However, in the month between his release from jail and the time the Department took the children, there were no reports of violations of the visitation plans.  Social Worker Amber Garrett was specifically asked when Mr. H. was released and verified that it was 23-25 January (T.Feb. 33).  She then verified that the children were taken after a team meeting on 20 February (T.Feb.p. 34).  During that time a visitation plan was in place.  She testified:

Q. 
To your knowledge, had she violated the plan? Had she let [R.H.Sr.] see any of the children? Had she let Rene see [R.M]?

A. 
Not to my knowledge, no, ma’am.

Q.
Had she let [R.H.Sr.] see any of the other children unsupervised, to your knowledge?

A. 
To my knowledge, no.
(T.Feb.p. 34, lines 15-21)

Thus we see that in the 28 days her children were in her custody, care and presence between Mr. H.’s release from jail and the time the children were taken, she did not disobey the no contact/ supervised contact provisions required by the Department.  This is not a mother from whom her children need protection.

Mrs. H. was concerned about her children in ways that social workers don’t even think about.  She was extremely concerned that they would teased at school because social workers were at school talking to them (T.Feb.p. 32).  So, she asked social workers to see the children at home, which they didn’t do, going to the school on several occasions.  The children were teased at school (T.Feb.p. 47-48).  This is a protective mother from whom her children need no protection.

Mrs. H. was so obedient to DSS concerns that she showed the social workers letters that the children had written to Mr. H.  Only R.M. was under order to have no contact with him, but she took all of the letters from all of the children to the social worker.  She did this before sending them to be certain it was allowed (T.Feb.p. 32-33).  She was told not to send them, so she kept the letters (T.Feb.p. 47).  This is not a defiant mother from whom her children need protection.

The Court found that Mrs. H. requested police to wait several days to arrest her husband.  Even the guardian’s proposed narration of the probable cause hearing shows that it was a mere one-day delay, and that when she was told that he needed to be arrested, she cooperated fully in making it happen.

The record in this case shows a mother who took appropriate steps to protect her children.  We do not contend that this is a case that should be thoroughly investigated.  We do not contend that Mrs. H. is a perfect parent.  We do contend that the Department of Social Services overreacted in a case where the mother of these children did everything within her power to protect them.  Had she not believed her daughter, and refused to take her to the hospital, the Department would have known nothing.  Had she blatantly disregarded the no contact / supervised contact provisions, the Department could have had grounds to remove her children.  There was absolutely no showing that these children were at a substantial risk of injury or impairment.  Because that is not the case, the order finding neglect and/or abuse concerning Mrs. H. must be vacated and the children who have not yet been, should be returned to her. 


CONCLUSIONtc \l1 "CONCLUSION
Based on the arguments advanced above, this Court should direct that the petition be dismissed as to the Kimberly H., respondent mother.  In the alternative, the order should be vacated and the matter remanded for a full hearing and the presentation of evidence. 
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