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Nos. 06 J 1, 2  ))QUESTIONS PRESENTED
I. WHETHER THE TRIAL COURT ERRED IN DENYING RESPONDENT FATHER’S MOTION TO REOPEN THE EVIDENCE ON ADJUDICATION?

STATEMENT OF THE CASE
This is an appeal by Respondent father J.L.D., Sr., from orders of adjudication and final disposition entered by the Honorable L. Suzanne Owsley in Caldwell County District Court.  The order of adjudication was filed 21 July 2006, and the final dispositional order was filed 20 November 2006. (R. pp. 112-117, 315-324).  Respondent father gave timely written Notice of Appeal from the written order on 29 November 2006. (R. p. 325).   

  

An order for the preparation of the transcript was mailed to the court reporter on 1 December 2006. (R. p. 328).  After obtaining two extensions, one of 15 days and one of 2 days, the transcript was certified as delivered by the court reporter on 18 January 2007, and received by appellate counsel on 19 January 2007. (R. pp. 332-35).  Respondent’s proposed Record on Appeal was served on 29 January 2007. (R. p. 341).  The Record was settled on 12 February 2007. (R. p. 345).  The Record on Appeal was filed and docketed on 19 February 2007. 

STATEMENT OF GROUNDS FOR APPELLATE REVIEW
Respondent father J.L.D., Sr., timely appeals, pursuant to N.C. Gen. Stat. § 7B-1001(a)(3), from a final order of the Caldwell County District Court entered 20 November 2006.
STATEMENT OF THE FACTS
On 5 January 2006, Petitioner Caldwell County Department of Social Services (“DSS”) filed juvenile petitions alleging that the juveniles were neglected and dependent, based on substance abuse by and domestic violence between the parents, Kisha D. and J.L.D., Sr. (R. pp. 2-5, 12-15).  The juveniles, boy and girl twins, were 11 months at the time of the filing of the petitions.

The hearing to adjudicate the allegations of the petitions was held 30 June 2006.  At the hearing, the mother Kisha D., testified that on 15 July 2005, she and Mr. D. were involved in an argument, when he threatened her with a screw-driver, by placing it at her neck and then putting it in her nose.  As a result of this incident, she obtained a Domestic Violence Protective Order (“DVPO”) against Mr. D., and moved to a shelter. (TV1. pp. 6-7). 
On 17 July 2005, Ms. D. was standing outside the offices of DSS with the children, when Respondent father approached and grabbed the car seat in which J.N. was sitting.  The parents began tugging back and forth on the car seat.  Respondent father was arrested and jailed after this incident for violating the prior DVPO. (TV1. p. 7). 

Ms. D. moved to Lincoln County on 26 July 2005, but moved back to Caldwell County in September/October 2005 to live with Respondent father. (TV1. pp. 7-8).  On 27 December 2005, Ms. D. and Respondent father were staying at the High Country Inn, when she and the father got into an argument which escalated into a fight.  Ms. D. ended up with two black eyes, a scratched throat, and a cut above her eye, all inflicted by Mr. D. (TV1. p. 9). 

On 3 January 2006, Respondents parents were involved in another domestic violence incident. (TV1. p. 11).  Ms. D., angry at Respondent over another woman, drank a pint of vodka within ten minutes.  When Respondent father came home, Ms. D. and Respondent father argued.  Respondent ripped a telephone from Ms. D.’s hand and pulled it out of the wall. Respondent “got physical” with Ms. D.. (TV1. pp. 11-12).  Ms. D. was arrested by the Sheriff’s Deputy who reported to the scene, for assault on Respondent father. (TV1. pp. 13, 24).  As a result of the incident on 3 January 2006, Ms. D. took out another DVPO against Mr. D. (TV1. p. 16).     

Ms. D. testified that she has used drugs, and Mr. D. had used drugs also, and supplied them to her. (TV1. pp. 10-11).  She last observed Respondent father using controlled substances on 27 December 2005. (TV1. p. 17).  She acknowledged that she was under the influence of alcohol and crack cocaine during the 27 December 2005 incident at the High Country Inn, as was Respondent father. (TV1. p. 18).  She also acknowledged that she had used controlled substances and alcohol since the 3 January 2006 incident. (TV1. pp. 32, 33).  Because of her drug and alcohol use, Ms. D. stated that she was not sure about the circumstances of the 27 December 2005 incident. (TV1. p. 33).  She also stated that there were “bits and pieces” of the 3 January 2006 that she did not recall, including whether or not she in fact assaulted Respondent father. (TV1. p. 34).   

Debra Dunn, Child Protective Services Investigator for the Petitioner, had case management responsibility for the D. family since October 2005. (TV1. pp. 43-44).  Ms. Dunn met Ms. D. at the courthouse on 4 January 2006, as she was attempting to obtain a DVPO against Mr. D.. She observed the following injuries to Ms. D.: a cut above her eye, a swollen and purple thumb, bruises on her wrist and face, and a scratch on her neck. (TV1. p. 45).  Ms. D. stated to her that these injuries, except for the swollen thumb, were caused by the 27 December 2005 incident. (TV1. p. 15). 

Ms. Dunn also spoke with Respondent father regarding the 3 January 2006 incident.  He told her that Ms. D. was angry at him and jerked a phone away from him.  He stated that he did not injure Ms. D.’s thumb. (TV1. p. 47).  Ms. Dunn stopped working with Mr. D. after he made allegations of sexual harassment and sexually inappropriate conduct against her. (TV1. p. 48). 

The Respondent father also testified at the adjudication hearing on his own behalf and his testimony differed markedly from Ms. D.’s.  On 3 January 2006, he arrived home from work to find his wife angry and accusatory, and his children upset and crying. (TV1. pp. 60-61).  Ms. D. pulled a phone out of the wall. (TV1. p. 62).  When Ms. D.’s aunt arrived at the house, she tried to leave with the two children.  She carried J.N. out the door, Respondent followed her out carrying J.L., and Ms. D. attacked him by jumping on his back. (TV1. p. 64).  When he tried to stop Ms. D.’s aunt from leaving with the children, she pulled a handgun on him. (TV1. pp. 65-66).  When law enforcement arrived, Ms. D. was arrested for assault.  Respondent denied hitting or touching his wife in any way during this incident. (TV1. p. 67). After Ms. D. was arrested, Respondent father returned to the house with the two children, and then took them to his parents’ house. (TV1. pp. 68, 69).  Respondent took out a Domestic Violence Protective Order against Ms. D. the next day. (TV1. p. 70). 

As far as the 27 December 2005 incident at the High Country Inn, Respondent testified that Ms. D. brought crack cocaine to the hotel without his knowledge, which she had obtained from her father. (TV1. pp. 73-74).  Respondent and Ms. D. had an argument about her drug use.  During the argument, Ms. D. slapped him and spat at him.  Respondent deflected Ms. D.’s slaps, and Ms. D. fell. (TV1. pp. 75-76).  Respondent packed his clothes and left. (TV1. p. 77).  Respondent saw Ms. D. the next day, and except for a scratch above her eye, she was uninjured. (TV1. pp. 78-79). 

Respondent denied using controlled substances and denied supplying them to Ms. D. (TV1. pp. 83, 86-87).  He admitted drinking two beers prior to the incident at the High Country Inn on 27 December, but denied drinking before any of the other incidents between the parents. (TV1. pp. 88-89).  

On 19 July 2005, Respondent father stated that he was at DSS’s office to retrieve paperwork, when he saw his daughter in her car seat outside and picked her up.  He did not see his wife.  Kisha approached him from behind and jumped on his back.  She grabbed the car seat, trying to pull it away.  Social workers arrived and separated Respondent and his wife. (TV1. pp. 84-85).

At the conclusion of the adjudication hearing, the court entered findings and conclusions that the juveniles were neglected and dependent. (TV1. pp. 154).  These findings and conclusions were memorialized in a written order filed 31 July 2006. (R. pp. 112-117).  Disposition was continued. 

Hearings as to disposition were conducted on 6 September and 4 October 2006.  At the 6 September hearing, the Petitioner presented the testimony of Jerry Cole, who conducted a psychological evaluation of Respondent father. (TV1. p. 163).
  Dr. Cole’s formal Axis II diagnosis was Personality Disorder NOS with Antisocial and Narcissistic features. (R. p. 206).  Dr. Cole recommended “lengthy therapy”. (R. p. 205).  

Respondent father presented evidence on his own behalf at the 4 October 2006 disposition hearing.  With regard to his work history, Respondent testified that, up until the beginning of January 2006, he worked for Kisha’s father in construction.  He then worked part-time for a restaurant called George’s providing security and doing odd jobs, including cooking. (TV2. p. 239).  Between January and approximately July 2006, Respondent had several full-time jobs, which he was unable to keep because of conflicts with visitation. (TV2. pp. 240, 241).  Visitation was scheduled to begin at 8:00 AM, but approximately 75% of the time, the children were an hour and a half to two hours late for the visits. (TV2. p. 243).  Eventually, he tried having his own business doing home improvement in order to have a flexible schedule. (TV2. p. 244). At the time of the hearing, Respondent’s main job was at Little River Hardwoods, where he had worked for about three and a half months.  Prior problems with visitation were resolved: visits were rescheduled for 3:00 PM on Fridays, to accommodate his work schedule, after he spoke with someone in Raleigh about the problem. (TV2. p. 245, 246).

Respondent earned $10 per hour in his job at Little River Hardwoods, and expected a $2 per hour raise. (TV2. p. 246).  Respondent is liable for $250 per month in child support, and was behind as some point when he wasn’t working.  At the time of the hearing, he was paying an additional $43 per month to pay off any arrearage. (TV2. pp. 247-248, 307).   

On his own initiative, Respondent had a substance abuse assessment on 29 March 2006.  No treatment was recommended. (TV2. p. 250, R. p. 245).  Respondent completed three parenting classes: a nurturing class conducted by Catawba Valley Medical Center, (TV2. p. 252, R. p. 247); individual counseling to develop appropriate parenting skills, (R. pp. 248-261); and a zero-to-five nurturing program which he was still taking at the time of the hearing. (TV2. pp. 254-55, 259; R. p. 263).  Respondent had just begun individual therapy at Catawba Valley Behavioral Health Care at the time of the hearing.  Respondent was unable to do it earlier for financial reasons, and DSS was  unwilling to assist him. (TV2. p. 255).  Respondent requested weekly therapy sessions, although the therapist indicated that this frequency was not necessary. (TV2. p. 258).  

Respondent repeatedly reiterated that the incidents that Kisha D. testified to at the adjudication hearing “did not happen”, or were otherwise caused by her, and that he has never assaulted his wife. (TV2. pp. 276, 279, 280, 282).   

At the conclusion of the disposition hearing on 4 October 2006, the court continued the case until 1 November 2006. (TV2. p. 350).  
On 17 October 2006, Respondent father filed a Motion to Re-open the Evidence on adjudication, supported by an affidavit of Kisha D., in which she affirmed that her testimony at the adjudication hearing as to prior incidents of domestic violence between herself and Respondent father, was false. (R. pp. 288-292).  When the court reconvened on 1 November, it heard argument on Respondent’s motion, which the court denied. (TV2. p. 359).  The court admitted Ms. D.’s affidavit and heard testimony from Ms. D. “for purposes of disposition”. (TV2. p. 360).  During her testimony, Ms. D. reaffirmed that she had lied about the 15 July, 17 July, 28 December, and 3 January incidents, and that Respondent father’s testimony about these incidents was true. (TV2. pp. 362-67).    



ARGUMENT
I. THE TRIAL COURT ERRED IN DENYING RESPONDENT FATHER’S MOTION TO REOPEN THE EVIDENCE ON ADJUDICATION.  

ASSIGNMENT OF ERROR NO. 1   

R. pp. 288, 316

TV2. p. 359         

Governing Law and Standard of Review
The allegations of a juvenile petition alleging abuse, neglect, or dependency must be proved at an adjudicatory hearing by clear and convincing evidence. N.C. Gen. Stat. §§ 7B-802 and 805.  If the trial court finds the allegations proved to the applicable evidentiary standard, “the court shall so state”, and the court must enter a written order with appropriate findings of fact and conclusions of law.  N.C. Gen. Stat. § 7B-807(a) and (b).  “If the court finds that the allegations have not been proven, the court shall dismiss the petition with prejudice, and if the juvenile is in nonsecure custody, the juvenile shall be released to the parent . . .”.  N.C. Gen. Stat. § 7B-807(a) (emphasis added).  On appeal, the trial court’s determination that the allegations of the petition have been proven, is reviewed to determine that the court’s findings of fact in support thereof are supported by clear and convincing evidence, and that the conclusions of law are supported by the findings of fact. See In re Helms, 127 N.C. App. 505, 511, 491 S.E.2d 672, 676 (1997).  


In this case, the petitions alleged that the children were neglected and dependent because of incidents of domestic violence between the parents, specifically incidents occurring on 15 and 17 July and 28 December 2005, and on 3 January 2006, and on reports of Mrs. D. “that both she and Mr. (D.) are using crack cocaine and that Mr. (D.) supplies her with crack cocaine”. (R. pp. 3, 13).  The Petitioner’s evidence presented at the adjudication hearing to support these allegations was almost exclusively the testimony of Kisha D. 

Initially, Respondent notes that Mrs. D.’s testimony at the hearing implicating Respondent was not very strong to begin with. She acknowledged that on 27 December 2005 she had abused alcohol and crack cocaine and that on 3 January 2006, she had downed a pint of vodka in ten minutes, and as a consequence she was not sure of the circumstances of either incident.  In her affidavit filed in support of Respondent father’s motion, Ms. D. stated that: her report of the 15 July 2005 incident in which she stated that Respondent father had held a screwdriver to her neck, was false; her testimony that on 19 July 2005 Respondent father approached her and grabbed the car seat in which J.N.D. was sitting was not true; on 28 December 2005, they had a verbal argument only; and that on 3 January 2006 also there was only a verbal altercation and that Respondent father was not responsible for her injuries. (R. p. 290).  She also attested: 

“I have no independent knowledge of him using any drugs in my presence. He has not given me any drugs, purchased or provided any drugs or controlled substance to me ever or to anybody else.”

(R. p. 291).  She reiterated these statements under oath at the 1 November 2006 hearing. 

The trial court’s findings of fact in its order of adjudication are based almost exclusively on the testimony of Kisha D. as to the alleged incidents of domestic violence between her and Respondent father.  When Ms. D. repudiated that testimony, both in her affidavit and in her testimony under oath at the 1 November 2006 hearing, the Petitioner was left with no evidence to prove the allegations of the juvenile petition, let alone to the required evidentiary standard of clear and convincing.  Although the court, in denying Respondent’s motion to reopen the evidence at adjudication, stated that its findings at adjudication were “based on the totality of the evidence received by the court”, (R. p. 316), the fact remains that without Ms. D.’s testimony, the Petitioner does not have the clear and convincing evidence required to support the court’s findings.

Without the testimony of Kisha D., the only evidence the Petitioner has to support its allegations is the testimony of Debra Dunn.  Ms. Dunn testified that she saw Kisha D. at the courthouse on 4 January 2006, that Ms. D. appeared injured, and that Ms. D. told her that the injuries were caused by the 27 December incident.  Respondent father denied this to Ms. Dunn when she spoke with him about it.  Moreover, Respondent father repeatedly and consistently denied that he assaulted or ever used violence against his wife. 

The trial court’s denial of Respondent’s motion violated the court’s statutory obligation to adjudicate the existence or non-existence of the circumstances alleged in the petition based on clear and convincing evidence.  This deprived Respondent father of his right to a fair hearing.

 
The court’s refusal to reopen the evidence on adjudication also violated Respondent’s right to due process at the adjudication hearing.  At an adjudication hearing, the court must protect the due process rights of the juvenile and the parent. N.C. Gen. Stat. § 7B-802; In re Thrift, 137 N.C. App. 559, 561, 528 S.E.2d 394, 395 (2000).  Inherent in the protection of due process is the right of the named respondent to offer evidence regarding the petition’s allegations. See In re L.D.B., 168 N.C. App. 206, 617 S.E.2d 288 (2005).  Where the respondent parent has been denied the opportunity to present evidence relevant to the allegations of the petition, the court’s order must be reversed. Id.. 

Because the refusal of the trial court to allow Respondent father’s motion denied Respondent father his statutory and Constitutional right to a fair hearing, the trial court’s order must be reversed.  Because the evidence before the court did not meet the clear and convincing standard required, the petitions must be dismissed. 

CONCLUSION
The trial court’s orders adjudicating the juveniles neglected and dependent must be reversed and the cause remanded to the trial court for dismissal of the petitions.

This the 21st day of March, 2007.

_______________________________

Winifred H. Dillon

917 Forest Drive  

Garner, N.C. 27529 

(919) 329-6225

winniedillon@nc.rr.com

CERTIFICATE OF SERVICE
I certify that a copy of the foregoing BRIEF OF RESPONDENT-APPELLANT FATHER has been served by mailing a copy, first-class mail, to:

Lauren Vaughn      

753 North Center Street     

Hickory, N.C. 28601

Meredith J. McKee

Womble, Carlyle, Sandridge & Rice

301 South College Street, Suite 3500

Charlotte, N.C. 28202

This the 21st day of March, 2007.

________________________________

WINIFRED H. DILLON

� A significant portion of Dr. Cole’s responses during his testimony were reported as “(INAUDIBLE)”.  Although not admitted as an Exhibit at the hearing, Dr. Cole’s report was attached to the DSS court report submitted at the beginning of the hearing. (TV2. p. 160). 





