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QUESTIONS PRESENTED FOR REVIEW

I.
Did the trial court violate Respondent-Mother’s substantial rights and commit reversible error by finding and concluding that the children were dependent as to Respondent-Mother?

II.
Did the trial court violate Respondent-Mother’s substantial rights and commit reversible error in concluding on adjudication that DSS had made reasonable efforts to prevent the children’s placement in foster care since the initial (7-day) hearing?

III.
Did the trial court violate Respondent-Mother’s substantial rights and commit reversible error by conducting a disposition hearing?

STATEMENT OF THE CASE

Mecklenburg County Department of Social Services (hereinafter “Petitioner” or “DSS”) filed a juvenile petition on 6 November 2006 alleging neglect and dependency of the minor children, J.L.11, J.L.13, and J.L.15 (R 2-4)
.  The trial court ordered the children into nonsecure custody that same date (R 13).  The trial court kept the children in nonsecure custody pending adjudication after a nonsecure custody hearing on 13 November 2006 (R 17-24).

The trial court conducted adjudication and disposition hearings for the father on 4 January 2007 and adjudicated the children neglected and dependent as to him that same date (R 35-39, 50-54).  On disposition immediately following the father’s adjudication hearing the trial court ordered that the children be placed in the legal custody of DSS with physical placement authority in that agency (R 52).

The trial court conducted adjudication and disposition hearings for the mother on 5 April 2007 and adjudicated the children dependent as to her that same date (R 55-61, 73-77).  On disposition immediately following the mother’s adjudication hearing the trial court ordered that the children remain in the legal custody of DSS with physical placement authority in that agency (R 76).  The trial court reduced its adjudication and disposition orders as to the mother to writing on 16 April 2007 (R 61, 77).

Respondent-Mother filed written notice of appeal on 15 May 2007 (R 78-79).  The trial judge signed the Appellate Entries forms on 16 May 2007 finding Respondent-Mother to be indigent and qualified for court-appointed appellate counsel (R 80-81).  The Appellate Defender’s Office appointed appellate counsel to represent Respondent-Mother on 22 May 2007 (R 82).  The court reporter served the transcript on the Court and the parties on 23 May 2007 (T COS).  Counsel for Appellant received the transcript on 25 May 2007 (R 83).

Appellant served a Proposed Record on Appeal on all parties on 31 May 2007 (R 87).  Appellee-DSS orally proposed amendments to the Proposed Record on Appeal on 11 June 2007 to which Appellant did not object (R 88).  The parties settled the Record on Appeal and Appellant filed it with the Court of Appeals on 14 June 2007 (R 88-89).  The Court of Appeals docketed the Record on 20 June 2007.

JURISDICTION

Respondent-Mother asserts she is authorized to appeal under N.C. Gen. Stat. §§ 7A-27, 7B-1001, and 7B-1002 (2006).  Respondent-Mother filed written notice of appeal on 15 May 2007 (R 78-79).

STATEMENT OF THE FACTS

Debra and Thomas L. are the biological parents of J.L.11, J.L.13, and J.L.15 (R 40, 42).  In 2000 the parents were separated and living apart with Thomas having custody of the boys (R 58).  In November 2000 DSS received a report that Thomas had left the boys, then aged 5 to 11, home alone (R 58).  DSS substantiated this report but rather than file a juvenile petition and bring the matter into court it transferred the case to its intervention unit for services (R 58).  DSS received additional reports on the family in April 2004, November 2005, and August 2006 but could not substantiate any of these reports (R 58).  The parents subsequently divorced and Thomas moved to South Carolina while Debra remained in Mecklenburg County with the boys (R 42).  The boys rarely saw their father thereafter because of the distance between the homes (R 42).

On 4 October 2006 J.L.13 cut his older brother, J.L.15, with a knife resulting in J.L.15 going to the emergency room and receiving stitches for his injury (R 57).  Debra was at work when the incident occurred but immediately went to the hospital after learning what happened (R 57).  DSS received a report about this incident and subsequently substantiated for neglect but did not file a juvenile petition and bring the matter into court as it deemed it to be an isolated incident (R 57).

On 10 October 2006 J.L.13 was hospitalized for ingesting an unknown substance (R 57).  He remained hospitalized until 2 November 2006 (R 57).  DSS learned of this incident on 18 October 2006 and two days later decided that the family needed intervention services (R 57).  Debra and Thomas attended a meeting at DSS on 25 October 2006 at which the participants discussed intervention services for the family, specifically, supervision and housing (R 57).  Debra was in danger of losing her housing for financial reasons and Thomas said that although he was willing to take the boys, he could not do so at that time because he was renting a room in a house in Georgetown, South Carolina (R 57).  Ultimately DSS decided to put in place interventions that would prevent the loss of Debra’s housing (R 57).

On Friday, 3 November 2006, authorities arrested and incarcerated Debra pursuant to felony criminal charges (T 8; R 57)
.  Debra told DSS social workers that her boyfriend, Dan Clifton, could care for the boys (R 57).  Neighbors who lived down the street from the family (“the Woodalls”) agreed to watch the boys through the following Monday, 6 November 2006 (T 8, lines 12-15).

On Sunday, 5 November 2006, a paternal aunt from Watauga County, Kathy L., visited the boys at the Woodall’s home (T 12, lines 17-19).  As she was driving back to Watauga County Aunt Kathy called DSS social worker Juanita Harper (“Harper”) and left her a message stating that she was willing to take the boys so that DSS would not have to place them in foster care (T 12, lines 17-22; T 13, lines 10-23).

Harper called Aunt Kathy back at 9:00 a.m. the next morning, 6 November 2006 (T 12, lines 19-22; T 13-14).  Kathy told Harper that it might take her a couple of days to get the boys enrolled in school but that she (Kathy) would come down to Mecklenburg County right then and get the boys to keep them from being placed in foster care (T 14, lines 6-20).  Harper told Kathy not to bother because DSS was going to take the boys into custody (T 15, lines 1-11).  The Woodalls called Kathy back at 6:00 p.m. that night, 6 November 2006, and told her that DSS had put the boys in foster care (T 12, lines 22-24).

The trial court conducted a nonsecure custody hearing the following Monday, 13 November 2006 (R 17-24).  Kathy L. attended this hearing (T 16, lines 2-10; R 17).  The trial court ordered DSS to assess Kathy L.’s home for placement (T 16, lines 2-5, R 19, 24).  Additionally, the trial court ordered that the boys could be placed with Kathy L. upon receipt by DSS of a positive home study (R 24).  Kathy L. arranged for an assessment by Watauga County DSS that same day (T 16, lines 5-6).  Watauga DSS approved her home for placement just before Thanksgiving later that month (T 16, lines 6-7).  However, despite the positive home study the boys remained in foster care through the mother’s adjudication and disposition hearings on 5 April 2007 (R 63).  

At the mother’s adjudication hearing the trial court did not find that Debra L. had neglected her boys but it did conclude that the boys were dependent as to her (T 22-23).  The trial court noted that although Kathy L. was an appropriate placement for the boys, arrangements to place them with her had not been finalized by the time DSS filed its juvenile petition on 6 November 2006 (T 22-23).  The trial court further noted that placing the boys with Kathy L. would have necessitated a change in schools and would have potentially disrupted any mental health treatment the boys might have needed (T 23, lines 9-18).

At the father’s adjudication/disposition hearings back on 4 January 2007 the trial court had ceased reunification efforts with Debra because of her criminal charges, her incarceration, and her desire to continue her adjudication hearing on that date (T 23-24; R 37, 52-53).  At the mother’s disposition hearing on 5 April 2007 the trial court reinstated reunification efforts with the mother (T 30, lines 24-25; R 74-75).

Also at the mother’s disposition hearing the trial court ordered that J.L.13 could be placed with Kathy L. after 16 April 2007 so that Kathy could finish a time-consuming project at her work (T 26; R 76).  J.L.15 expressed a desire to remain in Mecklenburg County so that he could remain close to friends (T 28).   J.L.11 expressed a desire to be placed with Kathy L. or his mother as soon as possible (T 28).  The trial court also approved visits with the mother and her boyfriend, Mr. Clifton, and ordered that Mr. Clifton could transport the boys back to the foster home after the visits (T 32-33; R 76).  Respondent-Mother will develop further facts as needed in the arguments below.

ARGUMENT
I.
THE TRIAL COURT VIOLATED RESPONDENT-MOTHER’S SUBSTANTIAL RIGHTS AND COMMITTED REVERSIBLE ERROR BY FINDING AND CONCLUDING THAT THE CHILDREN WERE DEPENDENT AS TO RESPONDENT-MOTHER.

ASSIGNMENTS OF ERROR NOS. 1-3, R 84

Standard of Review
There are two phases in juvenile hearings--adjudication and disposition.  In re Eades, 143 N.C. App. 712, 713, 547 S.E.2d 146, 147 (2001).  In an adjudication hearing, the allegations in a petition alleging abuse, neglect, or dependency shall be proved by clear and convincing evidence.  N.C. Gen. Stat. § 7B-805 (2006).  On review an appellate court must determine if the competent evidence supports the trial court’s findings of fact, and if so, whether those findings support the conclusions of law.  In re Montgomery, 311 N.C. 101, 111, 316 S.E.2d 246, 253 (1984).  This Court can review a trial court’s conclusions of law de novo.  In re Pope, 144 N.C. App. 32, 40, 547 S.E.2d 153, 158 (2001), citing, Starco, Inc. v. AMG Bonding and Ins. Services, Inc., 124 N.C. App. 332, 335, 477 S.E.2d 211, 214 (1996), aff'd, 354 N.C. 359, 554 S.E.2d 644 (2001).

If the court finds the existence of abuse, neglect, or dependency by clear and convincing evidence during the adjudicatory hearing, the court shall proceed to the disposition hearing upon receipt of sufficient information.  N.C. Gen. Stat. § 7B-808 (2006).  All dispositional orders of the trial court after abuse, neglect and dependency hearings must contain findings of fact based upon the credible evidence presented at the hearing.  In re Helms, 127 N.C. App. 505, 510, 491 S.E.2d 672, 676 (1997).  If the trial court's findings of fact are supported by competent evidence, they are conclusive on appeal.  In re Isenhour, 101 N.C. App. 550, 553, 400 S.E.2d 71, 73 (1991).

____________________

“The adjudicatory order shall be in writing and shall contain appropriate findings of fact and conclusions of law.”  N.C. Gen. Stat. § 7B-807(b) (2006).  A child is dependent if it has no parents to care for it or it has parents but they are under a disability that precludes them from appropriately caring for the child and they have made no alternative childcare arrangement.  N.C. Gen. Stat. § 7B-101(9) (2006).  “Under this definition, the trial court must address both (1) the parent’s ability to provide care or supervision, and (2) the availability to the parent of alternative child care arrangements.”  In re P.M., 169 N.C. App. 423, 427, 610 S.E.2d 403, 404 (2005).

In this case it is uncontroverted that neither parent was in a position to care for the children on 6 November 2006 when DSS filed its juvenile petition.  Respondent-Mother was incarcerated and Respondent-Father was living in a one-room rental in another state.  Thus, this Court’s analysis boils down to the second prong of the statute:  whether Respondent-Mother had an appropriate alternative child care arrangement.

Respondent-Mother offered DSS two alternative child care arrangements: (1) her boyfriend, Dan Clifton, and (2) the boy’s paternal aunt, Kathy L., who lived in Watauga County.  DSS ignored Respondent-Mother’s proposed alternative child care arrangements and chose to file its juvenile petition and place the boys in foster care.

This case turns almost entirely on the trial court’s finding of fact number 4 which reads in salient part as follows:

“Based on the stipulations and evidence presented, [Petitioner] [h]as proven by clear, cogent and convincing evidence that at the time of filing the [petition] [t]he parents were unable to provide care for the kids.  [Mother] was incarcerated on felony charges and the nature of her jail stay was unknown.  The kids’ stay [with] the neighbors was temporary.  [Mother] hadn’t made arrangements [with] Aunt [K]athy L. re: medical care, schooling, etc.  Aunt resides in another county and that would have meant abrupt school changes and medical care change for kids and one has therapeutic needs.”

(R 56).

Respondent-Mother first disputes the last sentence of this finding that reads “and one has therapeutic needs.”  There is no competent evidence in the record to support such a finding.  By the term “competent evidence” Respondent-Mother means the stipulations by the parties (T 3-5; R 57-58) and the testimony during the adjudication hearing (T 7-17).  The only evidence indicating that any of the boys were in therapy comes from the DSS and GAL dispositional reports and that evidence does not even indicate when they started therapy (R 62-72).  However, trial courts are statutorily precluded from reviewing dispositional reports before rendering their decisions in adjudication hearings.  N.C. Gen. Stat. § 7B-808(a) (2006).

Thus, if the trial court made the last sentence of finding number 4 based on information contained in the dispositional reports, it violated a statutory directive not to do so and this renders the evidence incompetent.  If the evidence was incompetent, the trial court could not rely on it to support its findings.  Recall that on review an appellate court must determine if the competent evidence supports the trial court’s findings of fact.  Montgomery, 311 N.C. at 111, 316 S.E.2d at 253 (emphasis added).

It is entirely possible that the trial court gleaned from one of the stipulations that one of the boys was in need of therapeutic services (R 57, #2).  J.L.13 was hospitalized from 10 October 2006 through 2 November 2006 for ingesting an unknown substance (R 57, #2).  From this one might reasonably infer that J.L.13 had tried to commit suicide
.  However, it was not necessarily reasonable to assume that J.L.13 was also receiving therapeutic services by 6 November 2006 based on this sparse information.  Further, the trial court made no finding that if J.L.13 was in fact receiving therapeutic services that a disruption of those services would have detrimentally affected his welfare necessitating that he not be moved out of county.  The trial court made no finding that sending J.L.13 to live with his Aunt Kathy in Watauga County would have resulted in a disruption of therapeutic services if those services were in fact in place on 6 November 2006.  Respondent-Mother asserts that the trial court was merely speculating or that it was relying on incompetent evidence when it found that one of her children had therapeutic needs.

Second, there is no finding in the trial court’s adjudication order, and indeed, there was no evidence presented, that Respondent-Mother’s boyfriend, Dan Clifton, was an inappropriate placement for the boys at the time DSS filed its juvenile petition on 6 November 2006.  The parties stipulated that Respondent-Mother offered Mr. Clifton as a placement for the boys before DSS filed its juvenile petition (R 57, #4).  There are no other stipulations that reference Mr. Clifton (R 57-58).  DSS Social worker Harper never testified about Mr. Clifton; she spoke of only her interactions with Aunt Kathy (T 7-11).  At the close of the disposition hearing, the trial court found that it was appropriate for the boys to have unsupervised visits with Respondent-Mother (when she got out of jail) and Mr. Clifton and that Mr. Clifton could transport the boys back to the foster home after those visits (T 32-33; R 76).

So what was wrong with Mr. Clifton at the time DSS filed its juvenile petition on 6 November 2006?  We will never know since the trial court did not hear any evidence or make any findings on adjudication concerning Mr. Clifton as a proposed alternative placement for the boys
.  Respondent-Mother asserts that the trial court’s failure to affirmatively rule out Mr. Clifton as a placement for the boys on 6 November 2006 violates the trial court’s statutory and case law duty to assess alternative child care arrangements available to the parent.  N.C. Gen. Stat. § 7B-101(9) (2006).  P.M., 169 N.C. App. at 427, 610 S.E.2d at 404.

Third, in its analysis of Aunt Kathy as a placement option for the boys on 6 November 2006, the trial court found that although Aunt Kathy was an appropriate placement for the boys, arrangements to place the boys with her by 6 November 2006 had not been finalized and placement with her would have resulted in school and medical services changes for the boys (T 22-23; R 56).  The trial judge openly stated the following in court:  “I want it clear though that that is not a finding that Kathy L. was not an appropriate childcare arrangement.” (T 22, lines 21-23).

So, in essence and despite what the trial judge stated in court, the trial court ruled that Aunt Kathy was an inappropriate placement for the boys on 6 November 2006 simply because school and medical services for the boys had not been finalized by the time DSS filed its juvenile petition and placing the boys with her would have resulted in changes in school and medical services (R 56, #4).  Thus, the real issue in question for this Court concerning Respondent-Mother’s proposed placement with Aunt Kathy is the following:  Is a parent’s proposed alternative childcare arrangement inappropriate if placing the children with the proposed care giver will result in school and medical services changes for the children?  Another way of saying this is as follows:  Is a potential school reassignment or medical insurance change for a child an emergency situation that necessitates bringing the child into foster care?

Even if it would result in a temporary disruption in school or medical insurance coverage, Respondent-Mother asserts that the answer to these questions is a resounding “No” unless the trial court finds that the disruption would detrimentally affect the health and welfare of the child.  The trial court did not make such a finding in this case.

Here, the trial court did not find that Aunt Kathy would not be able to enroll the boys in school or that she would not be able to provide them with medical services.  The trial court was simply concerned that these services would change upon placement with Aunt Kathy (R 56, #4).  The trial court did not, however, go on to find why a change in schools or a change in medical services would detrimentally affect the boys to the point that they needed to go into a foster home in Mecklenburg County rather than go live with Aunt Kathy in Watauga County.

Respondent-Mother agrees that a child changing schools is not necessarily a good thing.  However, it is intuitively obvious that children change schools all of the time without DSS involvement.  It is also intuitively obvious that many children DSS places in foster care have to change schools because they are placed in foster homes that are geographically distant from the school they attended before DSS removed them from their parent’s home.  In this case one of the children, J.L.13, had not been attending school because he had been in the hospital for most of the month leading up to the date DSS filed its petition (R 57, #2).  So why was the trial court so concerned about J.L.13 changing schools if he had not attended school for a month before DSS placed him in foster care?

Respondent-Mother asserts that a change in schools, in  and of itself, is not grounds for finding that a placement with a relative is inappropriate.  The statutory framework of the juvenile code evinces a preference for placing children with relatives rather than putting them in foster care.  “When a request is made for nonsecure custody, the court shall first consider release of the juvenile to the juvenile’s parent, relative, guardian, custodian, or other responsible adult.”  N.C. Gen. Stat. § 7B-503(a) (2006).  N.C. Gen. Stat. § 7B-505 (2006) specifically requires that the trial court in entering a nonsecure custody order for placement outside the home "shall first consider whether a relative of the juvenile is willing and able to provide proper care and supervision of the juvenile in a safe home."  If so, then "the court shall order placement of the juvenile with the relative unless the court finds that placement with the relative would be contrary to the best interests of the juvenile."  Id.  N.C. Gen. Stat. § 7B-506(h) (2006) then provides that, following that initial order, "at each hearing to determine the need for continued custody, the court shall: . . . (2) inquire as to whether a relative of the juvenile is willing and able to provide proper care and supervision of the juvenile in a safe home."  Again, "if the court finds that the relative is willing and able to provide proper care and supervision in a safe home, then the court shall order temporary placement of the juvenile with the relative unless the court finds that placement with the relative would be contrary to the best interests of the juvenile."  Id.  This Court has previously opined that the General Assembly did not intend to give priority consideration to relatives when placing children out of home in the nonsecure custody stage and then not intend a similar requirement at subsequent hearings.  In re L.L., 172 N.C. App. 689, 702, 616 S.E.2d 392, 400 (2005).

None of these statutory or case law references talks about educational or other services for children.  None of them say that the trial court shall place a juvenile in a relative’s home unless such a placement would result in the disruption of educational or other services.  The statutory language speaks in terms of a relative being able to provide proper care and supervision for the child in a safe home. 

One might argue that the catch-all language “best interests of the child” includes such things as disruption in educational and other services.  However, as Respondent-Mother argued above, disruptions in educational and other services, in and of themselves, do not rise to a conclusion that a particular action is not in the best interests of a child.  The trial court must balance the statutory requirement to avoid foster care placement with the best interests of a child.  Therefore, if a trial court is going to decide that it is better to place a child in a foster home rather than allow it to live with a relative, it needs to make specific, ultimate findings as to why it is so ordering.  See L.L., 172 N.C. App. at 704, 616 S.E.2d at 401.  The trial court in this case did not do that.

At trial in this case DSS argued that it did not have time to investigate Aunt Kathy as an appropriate placement for the boys before filing its juvenile petition (T 18, lines 5-9).  This Court has considered such a situation before.  In re J.A.G., 172 N.C. App. 708, 714-16, 617 S.E.2d 325, 330-32 (2005).  In J.A.G. an infant child was abused by his father at home while the mother was out grocery shopping and the child was subsequently hospitalized.  Id. at 710, 617 S.E.2d at 328.  Despite the fact that (1) the mother had not harmed the child, (2) she had no indication that the father could or would harm her child, and (3) she moved out of the father’s home after the abuse, DSS asked her for names of relatives with whom to place the child as it would not let the child return to the mother’s care.  Id. at 714, 617 S.E.2d at 330.  The mother provided the names of two relatives who DSS subsequently disapproved.  Id.  The mother then provided DSS with the names of two other relatives but DSS could not conduct a home study on these individuals before J.A.G. would be released from the hospital.  Id.  The trial court subsequently adjudicated J.A.G. dependent as to the mother but this Court reversed that decision on appeal.  Id. at 716, 617 S.E.2d at 331-32.

By similar reasoning here, Respondent-Mother asserts that a child is not dependent simply because DSS does not want a child to be placed with a particular person.  Here, Watauga DSS determined that Aunt Kathy was an appropriate placement for the boys and did so just a few short days after DSS placed the boys in foster care in Mecklenburg County (T 16, lines 6-7).  There was nothing wrong with Aunt Kathy on 6 November 2006 save for DSS’s refusal to place the boys with her.  In the eyes of the law, the boys were not dependent simply because DSS did not want to place them with their Aunt Kathy on 6 November 2006.

Lastly, Respondent-Mother points out that this Court has previously ruled that where the conditions resulting in dependency at the time DSS filed its juvenile petition had been removed by the time of the adjudication hearing, it was inappropriate for a trial court to conclude the child was dependent.  In re H.C., No. COA05-753, 2006 N.C. App. LEXIS 1459 (July 5, 2006) (unpublished) (See Appendix of this brief).  Although this is persuasive rather than mandatory authority, if one thinks about it closely, the H.C. decision makes good sense.  Why proceed to disposition on a dependency issue if there remains no problem to be fixed?

The facts of the case sub judice mirror the situation in H.C.  At the nonsecure custody hearing in this case conducted on 13 November 2006 the trial court ordered that the boys could be placed with their Aunt Kathy upon receipt of a positive home study (R 24).  Watauga DSS approved Kathy L.’s home shortly before Thanksgiving 2006 (T 16, lines 6-7).  Thus, if this Court is unpersuaded by the arguments above, it should still rule that the trial court erred in concluding that the boys were dependent at the adjudication hearing on 5 April 2007 because the conditions of dependency that may have been present on 6 November 2006 had been removed by Thanksgiving 2006, at least as far as Aunt Kathy was concerned.  Id.  

Also supporting the application of H.C. in this case is the fact that Mr. Clifton was apparently able to care for the boys at the time of the adjudication hearing.  The trial court subsequently ordered that the boys could have unsupervised visits with Respondent-Mother and Mr. Clifton and that Mr. Clifton could transport the boys back to the foster home after these visits (T 32-33; R 76).  A trial court’s finding that it is safe and appropriate for children to have unsupervised visits with a particular person in that person’s home is tantamount to a finding that it is safe and appropriate to place the children with that person.  So, if there were any conditions of dependency at the time DSS filed its juvenile petition on 6 November 2006, and Respondent-Mother denies that there were, Respondent-Mother had alleviated those conditions in two ways before the adjudication and disposition hearings on 5 April 2007.

For the reasons stated herein Respondent-Mother asks this Court to rule that the trial court erred in concluding that her children were dependent.  She had offered two appropriate alternative childcare arrangements to prevent the children’s placement in foster care and DSS simply chose to ignore these proposals.  Further, assuming arguendo that conditions of dependency existed on 6 November 2006, those conditions had long been alleviated before the case came on for hearing in April 2007 and the trial court should not have found the children dependent based on that.

II.
THE TRIAL COURT VIOLATED RESPONDENT-MOTHER’S SUBSTANTIAL RIGHTS AND COMMITTED REVERSIBLE ERROR IN CONCLUDING ON ADJUDICATION THAT DSS HAD MADE REASONABLE EFFORTS TO PREVENT THE CHILDREN’S PLACEMENT IN FOSTER CARE SINCE THE INITIAL (7-DAY) HEARING.

ASSIGNMENT OF ERROR NO. 4, R 84

Standard of Review
Respondent-Mother references and incorporates the above-stated standard of review (Argument I) as if fully set out herein. 

____________________

Respondent-Mother incorporates by reference the arguments and citations made above as if fully set out herein.

At the close of Respondent-Mother’s adjudication hearing the trial court concluded as a matter of law that DSS had made reasonable efforts to prevent the children’s placement in foster care since the initial (7-day) hearing (R 59, COL #3).  This conclusion seems to attempt to follow the statutory requirement that the trial court make a finding “... as to whether a county department of social services has made reasonable efforts to prevent or eliminate the need for placement of the juvenile....”  N.C. Gen. Stat. § 7B-507(a)(2) (2006).  Respondent-Mother is aware that the statute goes on to read that the trial court does not have to make such a finding if it has previously ceased reunification efforts under N.C. Gen. Stat. § 7B-507(b).  Id.  She is also aware that the trial court ceased reunification efforts between her and the children at the father’s adjudication hearing on 4 January 2007 (T 23-24; R 37, 52-53).  Additionally, Respondent-Mother is aware that even if DSS has not exercised reasonable efforts to prevent removal, the trial court still may place the children in DSS custody.  N.C. Gen. Stat. § 7B-507(a) (2006).

However, Respondent-Mother first points out that the statute was intended to relieve the trial court of the obligation to make a finding concerning reasonable efforts only if it intended to not return the children to her care.  Second, the trial court made the finding despite the fact it had previously ceased on Respondent-Mother.  That is, it made the finding despite the fact that it did not have to make the finding.  Third, the trial court’s conclusion does not capture the spirit and intent of the statute because it contains the language “placement in foster care” (R 59, COL #3).

That is, the conclusion does not say that DSS does not need to make reasonable efforts to “eliminate placement” because the trial court previously ceased on Respondent-Mother.  It does not say that DSS has made reasonable efforts to return the children to Respondent-Mother’s care.  It says that DSS has made reasonable efforts to prevent the children’s placement in foster care since the initial (7-day) hearing.  This goes to the heart of Argument I above.  Respondent-Mother knew full well that she was in no position to care for the children at the time of her adjudication hearing on 5 April 2007.  However, Respondent-Mother’s proposed alternative care providers were in positions to keep the children from being placed in foster care long before that date.

Even though the trial court may statutorily place children in DSS custody despite DSS’s failure to exercise reasonable efforts to prevent removal, the statute is geared towards protecting the welfare of children.  See In re J.J.L., 170 N.C. App. 368, 372, 612 S.E.2d 404, 407 (2005).  The issue is not whether the trial court was statutorily authorized to place the children with DSS despite DSS’s failure to exercise reasonable efforts.  The issue is whether the trial court had sufficient, competent evidence or findings of fact to conclude that DSS had exercised reasonable efforts to prevent the children from being placed in foster care since the initial (7-day) hearing.

Recall that at the initial (7-day) hearing in this case conducted on 13 November 2006 the trial court ordered that the boys could be placed with their Aunt Kathy upon DSS’s receipt of a positive home study (R 24, #24).  Watauga DSS approved Aunt Kathy’s home shortly before Thanksgiving 2006 (T 16, lines 6-7).  Respondent-Mother will be the first to admit that the trial court gave DSS placement authority at the initial (7-day) hearing (R 22, #3).  However, as noted in Argument I above this does not give DSS the authority to ignore the statutory mandates to place children with relatives or other suitable persons when it is safe and appropriate to do so.  N.C. Gen. Stat. § 7B-503(a) (2006).  N.C. Gen. Stat. § 7B-505 (2006).  N.C. Gen. Stat. § 7B-506(h) (2006). 

Other than the testimony at the disposition hearing indicating that J.L.15 wanted to remain in Mecklenburg County so that he could be close to his friends (T 28), there is nothing in the record to indicate why DSS never placed any of the boys with Aunt Kathy.  The DSS disposition court report does not give any indication why DSS did not place any of the boys with Aunt Kathy (R 62-68).  The GAL disposition court report does not do so either, other than expressing J.L.15's desire to remain close to his friends (R 69-72).

On the other hand, the DSS disposition court report indicates that J.L.13 was experiencing problems in his group home placement in Matthews, North Carolina (R 63, last paragraph on the page).  The DSS court report is conspicuously void of the dates when social workers checked on the children in their placements (R 62-68).  The DSS report indicates that by the time the social worker and the GAL visited J.L.13 in his group home placement, he had gone AWOL (R 64, top of the page).  The GAL’s report indicates that J.L.13 went AWOL on 6 December 2006, a full month after he came into DSS custody (R 71, top of page).  From this one can infer that the social worker did not attempt to check on J.L.13 in his group home placement until well over a month after he had been taken into DSS custody.

To the GAL’s credit she was not appointed to the case until 13 December 2006 (R 34)
.  A GAL is statutorily required in all cases alleging neglect as the petition in this case alleged (R 2-3).  N.C. Gen. Stat. § 7B-601(a) (2006).  It is unclear why the trial court took over a month to appoint a GAL for the children in this case.  Had one been appointed sooner it might have prevented J.L.13 from running away from his group home.

The GAL’s court report also indicates that Aunt Kathy visited J.L.15 and J.L.11 weekly and that she and the boys had a very close relationship (R 71, last paragraph).  Aunt Kathy was quite concerned about J.L.13 and told the GAL she would take him in as soon as he was found (R 71).  Aunt Kathy also told the GAL that she respected J.L.15's wishes to remain in Mecklenburg County so that he could attend the same school as his friends (R 71).  This does not negate the possibility that J.L.15 could have resided with Mr. Clifton.  All of this further lends to the mystery of why DSS would not remove the boys from foster and group homes and place them with either Aunt Kathy or Mr. Clifton as is statutorily authorized and urged.

Respondent-Mother argues this assignment of error to point out that had DSS complied with the trial court’s authorization, and the General Assembly’s preference, to place her children with a relative or other suitable care giver, the children may very well have not been adjudicated dependent pursuant to H.C. argued above.  Further, J.L.13 may very well have not run away from custody and subjected himself to an increased risk of harm.  Indeed, it is arguable that J.L.13 figuratively went from the “frying pan to the fire” when the trial court placed him in DSS’s custody.

Thus, Respondent-Mother feels that it is important for this Court to rule on this issue.  The trial court needs to know that it does not need to “rubber stamp” any DSS action in any case.  Assuming arguendo that it was necessary for the children to come into DSS custody, an assumption Respondent-Mother refutes per Argument I above, DSS did not have to keep them in a foster home or group home.  Respondent-Mother points out that these are still her children.  Placing Respondent-Mother’s children in DSS custody does not abrogate her parental rights to them.  It gives neither DSS nor the trial court carte blanche authority to capriciously do with the children as they will.

It was error for the trial court to find or conclude that DSS had exercised reasonable efforts to prevent the children’s placement in foster care since the initial (7-day) hearing.  Not only should the trial court have refrained from placing the children in DSS custody to begin with, it should have not condoned DSS keeping the children in foster or group homes after it ordered them into DSS custody.  This is especially true given that the trial court made no findings that the children would have been in harm’s way had they been placed with either Aunt Kathy or Dan Clifton.

III.
THE TRIAL COURT VIOLATED RESPONDENT-MOTHER’S SUBSTANTIAL RIGHTS AND COMMITTED REVERSIBLE ERROR BY CONDUCTING A DISPOSITION HEARING.

ASSIGNMENT OF ERROR NO. 5, R 85

Standard of Review
Respondent-Mother references and incorporates the above-stated standard of review (Argument I) as if fully set out herein.

____________________

Respondent-Mother incorporates by reference the arguments and citations made above as if fully set out herein.

As argued above Respondent-Mother points out here that the trial court should not have adjudicated her children dependent as to her.  As such and since the trial court implicitly bifurcated the matter as to each parent, the trial court should have dismissed the petition with prejudice as to Respondent-Mother pursuant to N.C. Gen. Stat. § 7B-807(a) (2006).

With the dismissal of a juvenile petition the statute additionally requires that any juveniles in nonsecure custody be released to their parents or other care givers.  Id.  Thus, since the trial court should not have adjudicated the children dependent as to Respondent-Mother, it also should not have proceeded to disposition as to Respondent-Mother in this matter.  This is true despite the fact that the trial court had previously found the children to be neglected and dependent as to the father (R 37, COL #2).

First, Respondent-Mother points out that it was error for the trial court to adjudicate the children dependent as to the father per her arguments and P.M. cited above.  The trial court did not properly assess alternative child care arrangements available to the father (specifically, Aunt Kathy and Dan Clifton).  It does not matter that the father’s adjudication hearing was based on a mediation agreement and that the father basically consented to dependency (R 29-33, 36).  Respondent-Mother did not participate in the mediation and this mediation was tantamount to a consent agreement.  Consent agreements at juvenile adjudication hearings are statutorily prohibited when all parties are not present.  N.C. Gen. Stat. § 7B-902 (2006).  Respondent-Mother participated in neither the father’s mediation conference nor his adjudication hearing (R 29-33, 35-39).  Further, the father cannot consent to a conclusion of law; conclusions of law are entirely within the trial court’s purview. 

Second, this Court has affirmed or held that it is entirely appropriate for a trial court to adjudicate children as to one parent and not the other parent or to place children with a “non-removal parent” on disposition.  See generally, In re H.C., No. COA05-753, 2006 N.C. App. LEXIS 1459 (July 5, 2006) (children adjudicated as to grandfather but not as to grandmother); In re J.A.G., 172 N.C. App. 708, 617 S.E.2d 325 (2005) (child adjudicated as to father but not as to mother); In re McCabe, 157 N.C. App. 673, 580 S.E.2d 69 (2003) (child adjudicated as to mother and placed with father (non-removal parent) on disposition).  Thus, the trial court in this case was not required to adjudicate the children neglected or dependent as to the mother just because it had previously adjudicated the children as to the father.

Respondent-Mother is not arguing that the trial court’s adjudication of the children as to the father should be overturned.  She is merely pointing out that the case law allows an adjudication as to him and a dismissal as to her, especially when the matter is bifurcated as to each parent.  Further, as Judge Levinson pointed out in the concurring opinion of J.A.G., such a result does not negate the trial court’s jurisdiction over the children or forbid the trial court from entering orders pertaining to the mother.  J.A.G., 172 N.C. App. at 721, 617 S.E.2d at 334.  Thus, for example in this case, the trial court could have ordered that the children be placed according to Respondent-Mother’s alternative childcare arrangement until she is out of jail and that she comply with all previous court orders pertaining to the children entered as to the father on 4 January 2007.

CONCLUSION
Based on the arguments and authorities cited herein Respondent-Mother respectfully requests that this Court vacate the trial court’s adjudication and disposition orders as to her in this case.  The trial court erred in concluding that her children were dependent as to her.  She had proposed alternative childcare arrangements which DSS and the trial court did not properly assess.  Even if dependency did exist when DSS filed its petition, the conditions that led to that dependency had been removed long before the adjudication hearing in this matter.

In addition, Respondent-Mother respectfully requests that this Court rule that the trial court erred in concluding that DSS had exercised reasonable efforts to prevent the children from being placed in foster care after the initial (7-day) hearing as the competent evidence and the findings of fact in this case did not support such a conclusion.

Lastly, Respondent-Mother respectfully requests this Court rule that the trial court erred in proceeding to disposition as to Respondent-Mother as it should have dismissed the petition with prejudice upon a proper conclusion that the children were neither neglected nor dependent as to her.  Respondent-Mother asks that this Court reverse and remand this case to the trial court with instructions to enter an order consistent with this Court’s ruling in this appeal.
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APPENDIX
� The three children in this case, all boys, all have the same initials: J.L.  To distinguish each child Appellant will refer to them by their initials followed by a number that designates each child’s age.


� At trial the witnesses incorrectly associated numerical dates with the particular day of the week.  Appellant relies on the witness’s recall of the particular day of the week and inserts the correct associated numerical date in this brief.


� One might also infer that he was experimenting with drugs and accidentally overdosed.


� However, Respondent-Mother asks this Court to note that Mr. Clifton is a licensed attorney in good standing practicing in Mecklenburg County as can be verified by the N.C. State Bar.  The parties and the trial court knew this information throughout the proceedings in this case.


� Although the Record indicates that she participated in the father’s mediation conference on 8 December 2006 (R 30).





