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BRIEF FOR APPELLANT RESPONDENT MOTHER JOYCE B. 

QUESTIONS PRESENTED FOR REVIEW 

1.  Did the trial court commit prejudicial and reversible 

error by failing to appoint a guardian ad litem for the minor children prior to their adjudicatory and dispositional hearings for neglect and dependency, which resulted in the minor children being unrepresented during legal proceedings in which their best interests were being determined by the court? 

2.
Did the trial court err by allowing an un-appointed 

guardian ad litem to represent the minor children at the termination hearing when there was no evidence in the record that the appointed guardian ad litem had been released?    

3.
Did the trial court err by appointing a guardian ad litem to represent the minor children at the termination hearing who had not represented the children from the time their juvenile petitions alleging neglect had been filed? 

4.
Did the trial court abuse its discretion by concluding that it was in the best interests of the minor children to terminate respondent-mother’s parental rights when there was is no evidence that the un-appointed guardian ad litem “representing” the minor children minor children at the hearing performed the duties mandated by N.C.G.S. §7B-601 and §7B-1108?    

STATEMENT OF THE CASE

 
Respondent-mother’s first child, J.E. was born in December of 1999 (R. p. 3). A juvenile petition alleging J.E. neglected and dependant was filed by Mecklenburg County Youth and Family Services (hereafter “YFS”) on 18 October, 2002 (R. pp. 3-4).  A non-secure custody order was filed that same day and J.E. was placed with her maternal grandmother (R. p. 7).  There is no evidence in the record that a guardian ad litem (hereafter “GAL”) was appointed pursuant to N.C.G.S. §7B-601 to represent J.E. after the petition was filed. 

A 7-Day Hearing was conducted on 22 October, 2002 (R. pp. 8-13).  The 7-Day Hearing Order was entered on 28 October, 2002 (R. p. 8). According to the Order, no GAL was present at the 7-Day Hearing held on 22 October, 2002 (R. p. 8).  J.E. was returned to the physical custody of respondent-mother (R. pp. 11, 125) and legal custody remained with YFS (R. p. 11). The court calendared the adjudicatory hearing on the juvenile petition for 20 December, 2002 (R. p. 13). 

The adjudication hearing was held on 16 December, 2002 (R. pp. 14-17).  While the Adjudicatory Hearing Order references the presence of a Sharon McGee as GAL, there is no evidence in the record that McGee was appointed pursuant to N.C.G.S. §7B-601 to represent J.E.  Respondent-mother was not present at the adjudicatory hearing. (R. p. 14).  J.E. was adjudicated neglected and dependent at the hearing and the court ordered that she be removed from respondent-mother’s physical custody and be placed in foster care (R. pp. 14-17). The dispositional hearing was calendared for 7 January, 2003 (R. p. 17).

Respondent-mother was present at the dispositional hearing on 7 January, 2003 (R. p. 18).  While the Dispositional Hearing Order references the presence of McGee and Ondine Denice as GAL’s, there is no evidence in the record that McGee or Denice were appointed pursuant to N.C.G.S. §7B-601 to represent J.E.  The Order also references a GAL report; however, the entire record is devoid of any GAL reports (R. pp. 1-199; T. pp.1-157).  The dispositional hearing was continued to 10 February, 2003 (R. p. 21).   

 The dispositional hearing continued from 7 January, 2003 was conducted on 10 February, 2003 (R. pp. 22-25). The Dispositional Hearing Order references McGee’s presence as GAL, though there is no evidence in the record that McGee was appointed to represent J.E. (R. p. 22).  Respondent-mother was present (R. p. 22).  The court concluded that it was in J.E.’s best interest to remain in foster care; however no GAL report was received or considered by the court in making its best interest determination. (R. pp. 22-25).  A review hearing was scheduled for 31 March, 2003 (R. p. 25).  

At the review hearing on 31 March, 2003, the court references Ondine Denice as GAL and also makes reference to a GAL report; however, there is no evidence in the record that Denice was appointed to represent J.E. and no evidence that a GAL report to the court was actually presented. The court concluded that it was in J.E.’s best interest to return to the custody of the maternal grandmother (R. pp. 26-29). The next review hearing was scheduled for a date “to be announced” in June, 2003 (R. p. 29).  No June hearing occurred, possibly because respondent-mother was due to give birth to her second child in July and she had complications during her pregnancy (R. p. 146). 

A permanency planning hearing for J.E. was conducted on 25 September, 2003 (R. pp. 30-35).  According to the Order filed on 26 September, 2003, no GAL was present pursuant to N.C.G.S. §7B-601 to represent J.E. during the hearing (R. p. 30).  The court found that respondent-mother was making “very little progress” on her case plan and J.E. was to remain with her maternal grandmother (R. p. 33).  A second permanency planning hearing was calendared for 2 December, 2003 (R. p. 35). There is no evidence in the record that the hearing took place on 2 December 2003. 

Respondent-mother’s second child, Q.D., was born in July of 2003 (R. pp. 52, 146).  On 12 November, 2003, YFS filed a juvenile petition alleging Q.D. neglected and dependent (R. pp. 52-54). Q.D. was 4-months old at the time the petition was filed (R. p. 52).  There is no evidence in the record that a GAL was appointed for Q.D. pursuant to N.C.G.S. §7B-601 after the petition was filed.  A non-secure order for Q.D. was entered on 12 November, 2003 and Q.D. was placed with the maternal grandmother (R. p. 57). 

The 7-Day Hearing for Q.D. was held on 17 November, 2003 

(R. pp. 59-61).  The 7-Day Order states that the following people were present: Respondent-mother; respondent-mother’s court appointed attorney; respondent-father; respondent-father’s court appointed attorney; guardian ad litem administrator, Ondine Denice; attorney advocate, Matt McKay; YFS social workers; the paternal grandmother; a paternal relative; and the YFS attorney (R. p. 59). Emphasis added.  The court ordered that paternity of Q.D. be established with the putative father and that placement of Q.D. remain with the maternal grandmother (R. pp. 60). The adjudicatory hearing was calendared for 15 January,  2004 (R. p.61).

The adjudicatory hearing for Q.D. was held on 12 April, 2004, but was continued to 6 May, 2004 after respondent-mother’s attorney withdrew (R. pp. 62-66).  The Order states that no GAL was present but that Attorney Advocate McKay was present.  

On 6 May, 2004, the trial court conducted a combined adjudicatory and dispositional hearing for Q.D. and a review hearing for J.E. (R. pp. 67-70).  The Order states that Ondine Denice, guardian ad litem supervisor, was present (R.p. 67). Emphasis added.  The court concluded that Q.D. was neglected and dependant and that both Q.D. and J.E. were to remain in non-secure custody (R. pp. 67-70).  The goal for both children remained reunification with the respondent-mother (R. p. 69).

A combined permanency planning/review hearing for Q.D. and J.E. was conducted on 2 August, 2004 (R. pp. 71-76). The Order references a “Jachie Everdt” present as GAL. There is no evidence in the record that Everdt was appointed to represent either child pursuant to N.C.G.S. §7B-601.  Respondent-mother was not present because she was hospitalized for health issues associated with sickle cell (R. p. 71; T. pp. 90-91, 138).  The permanent plan for J.E. was changed to adoption and YFS was ordered to file a petition terminating the parental rights of respondent-mother and undetermined father of J.E. (R. pp. 74-76).  The permanent plan for Q.D. was changed from reunification with respondent-mother to reunification with his father and a permanency review hearing for Q.D. was calendared for 4 October, 2004 (R. pp. 75-76).  


On 23 September, 2004, YFS filed a petition seeking termination of Respondent-mother’s and the undetermined father’s parental rights to J.E. (R. pp. 38-41).  An order appointing Jodi Pugsley as guardian ad litem for J.E. and Q.D. and appointing Matt McKay as attorney advocate was entered on 28 September, 2004 (R. p. 42).  There is no evidence in the record that Pugsley ever represented either of the minor children at any court hearing.   


The permanency planning hearing for Q.D. was conducted on

4 October, 2004 (R. pp. 77-82).  The Order references Everdt as the GAL (R. p. 77). The permanent plan for Q.D. was changed from reunification with the father to adoption and the court ordered YFS to file a TPR petition for Q.D. as to both parents (R. pp. 81-82).   

   
On 17 November, 2004, YFS filed a petition seeking to terminate the Respondent-mother’s and the father’s parental rights to Q.D. (R. pp. 85-87). A summons was issued that same day and was served on respondent-mother 16 December, 2004 (R. p. 83). The father of Q.D. was served by publication beginning on 22 July, 2005. 


A review hearing for Q.D. was held on 17 December, 2004 (R. pp. 89-94).  The Order references Everdt as GAL even though Jodi Pugsley was appointed as guardian ad litem for both J.E. and Q.D. on 28 September, 2004 (R. pp. 42, 89). 


Notice of hearing for both TPR petitions was filed on or about 31 August, 2005 (R. p. 100). The hearing was calendared for 13 October, 2005 (R. p. 100).  On 13 October, 2005, the court continued the hearing to 17 November, 2005 (R. p. 101).  


 On 17 November, 2005, the petitions to terminate the parental rights of respondent-mother and respondent-fathers to J.E. and Q.D. came on to be heard before the Honorable Regan A. Miller, District Court Judge presiding over Mecklenburg County District Court. (R. pp. 102-107).  Present were respondent-mother; respondent-mother’s appointed counsel; respondent-father’s appointed counsel (respondent-father was not present); guardian ad litem for respondent-mother; Mary Guecia, guardian ad litem; Matt McKay, attorney advocate; YFS social worker and the attorney for YFS (R. p. 102).  Emphasis added.  There is no evidence in the record that Guecia was ever appointed to represent either J.E. or Q.D.  In addition, Guecia did not testify at the termination hearing nor did she prepare or present a dispositional report to the court (R. pp. 1-199; T. pp. 1-157).  Moreover, there is no evidence in the record that before 28 September, 2004, any GAL was appointed to represent either child, and there is no evidence in the record that McGee, Denice, Everdt, Pugsley or Guecia engaged in any of the duties mandated by N.C.G.S. §7B-601 and §7B-1108. 

The court terminated the parental rights of respondent-fathers and respondent-mother to the minor children on the grounds that the children were neglected pursuant to N.C.G.S. §7B-101(15) and dependent pursuant to N.C.G.S. §7-B-101 (R. pp. 102-107).  The respondent-fathers of J.E, and Q.D. do not appeal.  

Written notice of appeal to the North Carolina Court of Appeals was given by respondent-mother on 27 December, 2005. (R. p. 109).  Betsy J. Wolfenden was appointed as appellate counsel for respondent-mother on 19 June, 2006. (R. p. 113). The proposed record on appeal was served on all parties on 21 August, 2006. (R. p. 198). The final record on appeal was settled on 4 October, 2006 and filed with the North Carolina Court of Appeals on 6 October, 2006.  Appellant’s Motion to Amend the Record was filed with the North Carolina Court of Appeals on 6 November, 2006 (Appendix pp. 1-4).

STATEMENT OF THE GROUNDS FOR APPELLATE REVIEW
Respondent-mother appeals pursuant to N.C.G.S. §7B-1001(3) (2005), which provides for appeal succeeding an adjudication and disposition. The order terminating the respondent-mother’s parental rights was entered on 17 November, 2005 and mailed to all parties on 20 December, 2005. The respondent-mother’s written notice of appeal to the North Carolina Court of Appeals was filed on 27 December, 2005. 
STATEMENT OF THE FACTS
There is no evidence in the record that a guardian ad litem was appointed to represent either child until 28 September, 2004, almost two years after J.E. has been placed in non-secure custody and eleven months after Q.D. had been placed in non-secure custody (R. p. 42).  Furthermore, the GAL who was  appointed to represent the minor children at the termination hearing, was not the same GAL who actually represented the children at the hearing (R. pp. 42, 102).         

J.E.’s juvenile petition was filed on 18 October, 2002 alleging neglect and dependency (R. p. 3).  J.E. remained in non-secure custody from 18 October, 2002 to 28 September, 2004 without the benefit of an appointed GAL representing her best interests (R. pp. 7-44). During those twenty-three months in non-secure custody, J.E was placed with her maternal grandmother on two different occasions and in three different foster homes (R. pp. 132, 140, 183).  

No GAL was present at J.E.’s 7-Day hearing (R. p. 8).  While the 7-Day Order references a separate order appointing Andrea Knight as attorney advocate, there is no reference to a separate order appointing a GAL for J.E. (R. p. 9).  A Sharon McGee appears to have been present as GAL at J.E.’s adjudicatory hearing on 16 December, 2002 (R. p. 14).  McGee was not appointed as J.E.’s GAL (R. p. 14).  The respondent-mother was not present at the adjudication hearing because she had received notice of a 20 December, 2002 court date at the 7-Day hearing on 22 October, 2002 (R. p. 13). It was at the adjudicatory hearing that J.E. was first ordered into foster care (R. p. 16).    

At J.E.’s dispositional hearing on 7 January, 2003 and at the 31 March, 2003 review hearing, there are references to a Ondine Denice being present as GAL; however, there is no evidence that Denice was appointed to represent J.E (R. pp. 18, 26). 

At J.E.’s permanency planning hearing on 25 September, 2003, no GAL was present to represent her though the court made best interest determinations for J.E. (R. pp. 30-35).  While Andrea Knight was present at the permanency planning hearing as attorney advocate, the GAL and the attorney advocate perform distinct and separate roles that are not interchangeable (R. p. 30).  The next hearing involving J.E. was a review hearing on 6 May, 2004 that was combined with Q.D.’s adjudicatory and dispositional hearing (R. pp. 67-70).  Ondine Denice, guardian ad litem supervisor, was present at the hearing as well as a new attorney advocate, Matt McKay (R. p. 67).  

Q.D.’s juvenile petition alleging neglect and dependency was filed on 12 November, 2003 (R. pp. 52-54).  At Q.D.’s 7-Day Hearing, there is a reference to Ondine Denice, guardian ad litem administrator, being present, though there is no evidence that Denice was ever appointed as Q.D.’s GAL (R. p. 59).  At Q.D.’s adjudicatory hearing on 12 April, 2004, no GAL was present (R. p. 62).  The hearing was continued to allow a new attorney to be appointed to represent respondent-mother (R. p. 65).  

On 6 May, 2004, at the adjudicatory and dispositional hearing for Q.D. and the review hearing for J.E., Ondine Denice was again present, but this time as “guardian ad litem supervisor” (R. p. 67).  The record does not address whether a guardian ad litem “administrator” or “supervisor,” whichever the case may be, is a guardian ad litem for purposes of complying with N.C.G.S. §7B-601 and §7B-1108.  

On 2 August, 2004, there was another combined permanency planning hearing/review hearing for J.E. and Q.D. The order references a “Jachie Everdt” as GAL (R. p. 71). There is no evidence that Everdt was appointed to represent either minor child.  Respondent-mother was hospitalized on 2 August, 2004, and it is at this hearing that the permanency plan for both children changed from reunification with the respondent-mother to adoption for J.E. and reunification of Q.D. with his father only (R. pp. 71-76.), and when the trial court ordered YFS to file a TPR hearing for J.E. (R. p. 76). Although a YFS Summary Report, a YFS Reasonable Efforts Report and a F.I.R.S.T. Report were received into evidence and considered at this hearing, no GAL report was presented to the court even though best interest determinations for both children were made at this critical hearing (R. pp. 71-76). 

The TPR petition for J.E. was filed on 23 September, 2004 

(R. p. 38-40).  Jodi Pugsley was appointed as GAL for the minor children on 28 September, 2004 and Matt McKay was appointed as Attorney Advocate (R. p. 42).  Q.D.’s TPR petition was filed on 17 November, 2004 (R. pp. 85-88). Even though Pugsley was appointed to represent Q.D. as well as J. E. at the termination hearing, Everdt was present at Q.D.’s permanency planning hearing on 4 October, 2004 and at a review hearing for Q.D. on 17 December, 2004, though there is no evidence she was ever appointed to represent Q.D. (R. pp. 77, 89).  

At the termination hearing for both children conducted on 17 November, 2005, Pugsley, who was appointed, did not appear, but Mary Guecia, who was not appointed, did. (R. p. 102). Matt McKay was also present as Attorney Advocate (R. p. 102).  The record is devoid of any evidence that Guecia provided the court with a report of any kind at the termination hearing (R. pp. 102-107).  Throughout the legal proceedings, YFS social workers provided the court with more than sixteen detailed reports consisting of seventy-five pages of recommendations for the court to consider.  Many of the reports were incorporated into the orders of the court by reference.  Conversely, McGee, Denice, Everdt, Pugsley and Guecia, either individually or collectively, failed to provide the trial court with a report at any stage of the legal proceedings involving J.E. and Q.D., including the crucial termination hearing when all of respondent-mother’s rights and privileges to J.E. and Q.D. were terminated after the court concluded it was in the minor children’s best interest (R. pp. 120-195).    

   ARGUMENT

1. THE TRIAL COURT COMMITTED PREJUDICIAL AND REVERSIBLE ERROR BY FAILING TO APPOINT A GUARDIAN AD LITEM FOR THE MINOR CHILDREN PRIOR TO THEIR ADJUDICATORY AND DISPOSITIONAL HEARINGS FOR NEGLECT AND DEPENDENCY, WHICH RESULTED IN THE MINOR CHILDREN BEING UNREPRESENTED DURING LEGAL PROCEEDINGS IN WHICH THEIR BEST INTERESTS WERE BEING DETERMINED BY THE COURT. 

ASSIGNMENTS OF ERROR NOS. 22, 24, 27.  R. pp. 1-199; T. pp. 1-157.

II.  THE TRIAL COURT ERRED BY ALLOWING AN UN-APPOINTED     

     GUARDIAN AD LITEM TO REPRESENT THE MINOR CHILDREN AT THE     

     TERMINATION HEARING WHEN THERE WAS NO EVIDENCE THAT THE    

     APPOINTED GUARDIAN AD LITEM HAD BEEN RELEASED BY THE       

COURT.

ASSIGNMENTS OF ERROR NOS. 22, 24, 28.  R. pp. 101-107.

III. THE TRIAL COURT ERR BY APPOINTING A GUARDIAN AD LITEM TO 

REPRESENT THE MINOR CHILDREN AT THE TERMINATION HEARING WHO HAD NOT REPRESENTED THE CHILDREN FROM THE TIME THEIR   

JUVENILE PETITIONS ALLEGING NEGLECT HAD BEEN FILED.

ASSIGNMENTS OF ERRORS NOS. 22, 24, 29.  R. pp. 1-199; T. pp. 1-157.

Appellant will argue the above 

Assignments of Error simultaneously

   Standard of Review

       In order to determine whether a statute has been violated, the Court reviews the evidence de novo and then must determine if the appellant has been prejudiced. Violating a statutory mandate does not have to preserved for appeal. In re L.E.B., K.T.B., 169 N.C. App. 375, 610 S.E.2d 424, disc. rev. denied, 359 N.C. 632, 616 S.E.2d 538 (2005).   






________________

N.C.G.S. §7B-601(a)(2004) states: “When in a petition a juvenile is alleged to be abused or neglected, the court shall appoint a guardian ad litem to represent the juvenile.” Id. Further:


   The duties of the guardian ad litem program shall be

to make an investigation to determine the facts, the needs of the juvenile and the available resources within the family and community to meet those needs; to facilitate,

when appropriate, the settlement of disputed issues; to offer evidence and to examine witnesses at adjudication; to explore options with the court at the dispositional hearing; to conduct follow-up investigations to insure that the orders of the court are being properly executed; to report to the court when the needs of the juvenile are not being met; and to protect and promote the best interests of the juvenile until formally relieved of responsibility by the court. 

Id.  


This Court has held that pursuant to N.C.G.S. §7B-601 and §7B-1108, there should be a guardian ad litem investigating and determining the best interests of the child “from the first petition alleging neglect through the final determination.”  In re R.A.H., ___, N.C. App.___, ____; ___ S.E. 2d ___, ____ (2005). 

    In the case sub judice, the minor children, J.E. and Q.D., were in non-secure custody for twenty-three months and eleven months, respectively, before a guardian ad litem was appointed to represent them (R. pp. 42, 132, 140, 145, 152, 183).  Fourteen court hearings involving J.E. and Q.D. had come and gone, and four different GAL’s, none of whom were appointed and one of whom did not even appear to be a GAL, made appearances at various hearings on behalf of the children (R. pp. 14, 18, 22, 26, 59, 67, 71, 77, 89, 102).  At some court hearings, no GAL was present at all even though best interest determinations for J.E. and Q.D. were made at almost every court hearing once the children were placed in non-secure custody (R. pp. 8, 30-35, 59-61, 62-66, 67-70).  

Even after a GAL was finally appointed on September 28, 2004 to represent the minor children at the termination hearing, that GAL failed to appear at the hearing (R. pp. 42, 102).  Instead, another GAL who was not appointed made an appearance. (R. pp. 42, 102).  There is no evidence that the un-appointed GAL fulfilled any of the duties mandated by N.C.G.S. §7B-601 or §7B-1108 (R. pp. 102-107).  In total, five different GAL’s made appearances for the minor children between October 18, 2002 and November 17, 2005 (R. pp. 14, 18, 22, 26, 59, 67, 71, 77, 89, 102).  The record is devoid of any evidence of appointment of four of the five, including the GAL who represented the minor children at the termination hearing (R. pp. 1-199). 


In R.A.H., this Court reversed the trial court’s order terminating the respondent’s parental rights to the juvenile based upon the trial court’s failure to appoint a GAL in violation of the mandates in N.C.G.S. §7B-601 and N.C.G.S. §7B-1108. R.A.H. at ____.  

Although an attorney advocate was appointed for R.A.H. three years after the juvenile petition alleging neglect of R.A.H. was filed, the trial court failed to appoint a GAL until three days into the termination hearing.  R.A.H. at ____.   When the trial court realized its error, it appointed the attorney advocate to also represent R.A.H. at the hearing in the capacity of guardian ad litem “in a valiant effort to correct the [trial court’s] error.” R.A.H. at ____.  Nevertheless, the Court held that the trial court should have “terminated the hearing, appointed a guardian ad litem for R.A.H., and set a new hearing date giving the guardian ad litem sufficient time to become familiar with the case and make relevant inquiries and investigations. R.A.H. at ____.   “The guardian and litem and the attorney advocate perform distinct and separate roles under the juvenile code. R.A.H. at ____.  “The functions of the guardian ad litem and the attorney advocate are not sufficiently similar to allow one to ‘pinch hit’ for the other when the best interest of the child is at stake."  R.A.H. at ____.

Similarly, in the case sub judice, no GAL was appointed for either child after their respective juvenile petitions alleging neglect were filed.  While GAL Pugsley was eventually appointed prior to the termination hearing, Pugsley never represented the children at the hearing (R. p. 102).  Since the record contains no order releasing Pugsley and subsequently appointing Guecia, there is no way of knowing if Guecia had sufficient time to become familiar with the cases of J.E. and Q.D. in order to protect and promote their best interests at the termination hearing. 

While it can be asserted that R.A.H. was represented by a court appointed GAL during at least some portion of the termination hearing, the same cannot be said for J.E. and Q.D., because (1) the GAL who made an appearance at the termination hearing for J.E. and Q.D. was never formally appointed and (2) the attorney advocate who made an appearance at the termination hearing was appointed by the court only as an attorney advocate and not as GAL for J.E. and Q.D. (R. pp. 42, 102).  


The prejudice to respondent-mother and the minor children from the trial court’s failure to appoint a GAL for the minor children from the time their respective juvenile petitions were filed is substantial.  J.E. and Q.D. were in non-secure custody for extended periods of time (R. pp. 1-199).  By 2005, J.E. had been in non-secure custody for half of her life (R. pp. 120-195; T. p. 147).  Q.D. was placed in non-secure custody when he was just four months old (R. p. 57).  At almost every court hearing after the juvenile petitions were filed and the minor children placed in non-secure custody, determinations were made by the court as to whether it was in the children’s best interests to remain in non-secure custody or be reunified with their mother (R. pp. 1-199).  At the court hearings in which best interest determinations for J.E. and Q.D. were made, the court received and considered more than sixteen detailed summary and reasonable efforts reports prepared and submitted by the YFS social workers (R. pp. 120-195).  The court frequently incorporated the YFS reports into its orders by reference (R. pp. 9, 18, 22, 26, 30, 68, 71, 77, 89,).  Despite the fact that five different GAL’s made appearances at various court hearings throughout the legal proceedings for J.E. and Q.D., not one report was tendered to the trial court for consideration (R. pp. 1-199).  As a result, the record lacks any information related to the best interests of the minor children from the perspective of someone not employed by Petitioner (R. pp. 1-199; T. pp 1-157).    

Secondly, even if the Court assumes arguendo that Guecia, who made an appearance for J.E. and Q.D. at the termination hearing, was appointed as GAL in any legal sense, there is no evidence that Guecia performed any of the duties mandated by N.C.G.S. §7B-601 and §7B-1108 before or during the termination hearing.  The record does not reflect Guecia investigating the facts and the needs of the juveniles; determining the available resources within the family and community to meet those needs; facilitating the settlement of disputed issues; offering evidence; exploring options with the court at disposition; conducting follow-up investigations; or protecting and promoting the best interests of the juveniles. In fact, there is no evidence of any of the five GAL’s who made appearances at various times throughout the legal proceedings for J.E. and Q.D. attending to their mandated duties.  Conceivably, apart from Pugsley who was the sole formally appointed GAL, the four other GAL’s disregarded the statutorily mandated duties because they were conscious of not having been appointed pursuant to any statute.  If there is another explanation for these guardian ad litems’ wholesale indifference to the statutory mandate to protect and promote the best interests of J.E. and Q.D., it cannot be ascertained from the record (R. pp. 1-199; T. pp. 1-157).

N.C.G.S. §7B-1108(d)(2004) states:

   If a guardian ad litem has previously been appointed for the juvenile under G.S. 7B-601, and the appointment of a guardian ad litem could also be made under this section, the guardian ad litem appointed under G.S. 7B-601, and the attorney appointed to assist that guardian shall also represent the juvenile in all proceedings under this Article and shall have the duties and payment 

of a guardian as litem appointed under this section, unless the court determines that the best interests of the juvenile require otherwise.

Id.  No GAL was appointed for J.E. and Q.D. after their respective juvenile petitions were filed.  During the next two years, various un-appointed GAL’s made court appearances on behalf of the minor children (R. pp. 14, 18, 22, 26, 59, 67, 71, 77, 89, 102).  When Pugsley was finally appointed on September 28, 2006 along with Attorney Advocate Matt McKay (R. p. 42), the court should have made a determination that it was in the minor children’s best interest to be represented by a GAL who had no prior involvement in their lives or the legal proceedings.  Likewise, even though Attorney Advocate McKay made court appearances as early as 17 November 2003, Andrea Knight was formally appointed as Attorney Advocate at J.E.’s 7-Day Hearing on 22 October 2002 (R. p. 9.) and there is no evidence in the record that McNight was ever released by the court.  The fact that Pugsley did not appear at the termination hearing and that an un-appointed GAL with no obvious prior involvement with the children did is sufficient to establish prejudice to both respondent-mother and the minor children, J.E. and Q.D (R. pp. 102-107.   

IV. THE TRIAL COURT ABUSED ITS DISCRETION IN CONCLUDING THAT 

IT WAS IN THE BEST INTERESTS OF THE MINOR CHILDREN TO TERMINATE RESPONDENT-MOTHER’S PARENTAL RIGHTS WHEN THERE WAS IS NO EVIDENCE THAT THE UN-APPOINTED GUARDIAN AD LITEM “REPRESENTING” THE MINOR CHILDREN AT THE HEARING PERFORMED THE DUTIES MANDATED BY N.C.G.S. §7B-601 AND §7B-1108.  

ASSIGNMENTS OF ERROR NOS. 22, 24, 25, 30.  R. pp. 102-107; T. pp. 1-157.

Standard of Review


This Court can review a trial court’s conclusions of law de novo.  In re Pope, 144 N.C. App. 32, 40, 547 S.E.2d 153, 58 (2001), citing, Starco, Inc. v. AMG Bonding and Ins. Services, Inc., 124 N.C. App. 332, 335, 477 S.E.2d 211, 214 (1996), aff’d, 354 N.C. 359, 554 S.E.2d 644 (2001).  In addition, all findings, conclusions and orders of the trial court must be in the best interests of the juvenile. In re Shue, 311 N.C. 586, 597, 319 S.E.2d 567, 574 (1984). “Whenever the trial court is determining the best interest of any child, any evidence which is competent and relevant to a showing of best interest of that child must be heard and considered by the trial court, subject to discretionary powers of the trial court to exclude cumulative testimony.  Id.






________________

The trial court’s “polar star” in juvenile proceedings is the best interest of the child. In re Montgomery, 311 N.C. 101, 109, 316 S.E.2d. 246, 252 (1984).  See also Phelps v. Phelps, 337 N.C. 344, 446 S.E.2d 17 (1994) and Hinkle v. Hinkle, 266 N.C. 189, 197, 146 S.E.2d 73, 79 (1966). “The appointment of the guardian ad litem is to protect the interest of the infant defendant at every stage of the proceeding.”  In re R.A.H., citing 7 Strong’s N.C. Index 3d, Infants § 9, p. 202.  “At the dispositional stage, the best interests of the child are considered [and] the court shall issue an order terminating the parental rights unless it further determines that the best interests of the child require otherwise." In re Blackburn, 142 N.C. App. 607, 610, 543 S.E.2d 906, 908 (2001).                                

In the case sub judice, the trial court concluded that “[t]he best interests of [J.E. and Q.D.] would be served by the termination of all respondent parents with respect to these juveniles.” (R. p. 106).  The Order entered on 17 November, 2005 at the conclusion of the termination hearing contains no findings of fact that could be considered dispositional except for Finding of Fact No. 31 which merely reiterates the court’s conclusion of law that it is in the best interests of J.E. and Q.D. to terminate the parental rights of the parents. 

N.C.G.S. §7B-901 (2005) pertaining to dispositional hearings provides that “[t]he juvenile and the juvenile’s parent, guardian, or custodian, shall have an opportunity to present evidence, and they may advise the court concerning the disposition they believe to be in the best interests of the juvenile.” Id.  N.C.G.S. §7B-1110(a)(2005) pertaining to the best interests of the juvenile requires the trial court to consider the following:

(1) The age of the juvenile.

(2) The likelihood of adoption of the juvenile.  

(3) Whether the termination of parental rights will aid in the accomplishment of the permanent plan for the juvenile.

(4) The bond between the juvenile and the parent.

(5) The quality of the relationship between the juvenile and the proposed adoptive parent, guardian, custodian or other permanent placement.

(6) Any relevant consideration. 

Id.  


While Attorney Advocate McKay made an argument at the hearing, the majority of his argument mirrored Petitioner’s and pertained to grounds for termination, not the best interests of the minor children (T. pp. 140-147; Appendix pp. 5-12).  McKay ended his argument with: 

  And lastly, best interest. (inaudible) of her testimony from [YFS Socail Worker] Ms. Sitz about what is in the children’s best interest,  I think the Court can come to the same conclusion their own.  And additionally I would just again remind the Court that [Q.D.] has been in foster care and custody of the Department of Social Services pretty much his entire life.  And yet today I don’t think we’re in any kind of position to send the children home with mother for all the reasons I’ve mentioned and in light of all the testimony you’ve heard today.  And actually the Court is compelled in the situation to go ahead and grant the TPR and make the children available for permanence. 

T. pp. 146-147.  


Guecia, who was not appointed as GAL for either child, made an appearance at the termination hearing; however there is no evidence that she assisted the court at any stage of the hearing in determining the best interests of the minor children.  Guecia did not testify at the hearing nor did she prepare and present a dispositional report to the court.  Guecia’s failure to provide the court with any dispositional evidence related to the minor children’s best interests is reflected in the termination order which is entirely lacking in dispositional findings of fact that support the court’s conclusion that termination of respondent-mother’s rights was in the best interest of J.E. and Q.D. (R. pp. 102-107).  


GAL’s and Attorney Advocates should not be rubber-stamping the recommendations of petitioner, and, in turn, the trial court should be making findings if facts and conclusions of law that reflect a careful weighing of the evidence.  However, in a case such as this when it appears that no independent investigative work was done by any of the GAL’s, including the one who appeared at the termination hearing, it is easy to see how rubber-stamping occurs.   


Because the trial court abused its discretion by allowing an un-appointed GAL who had had no prior involvement with J.E. and Q.D., respondent-mother or any of the legal proceedings involving the parties, to make an appearance on behalf of the minor children at the termination hearing, the termination order should be vacated.  

CONCLUSION 
Based on the trial court’s errors, the orders adjudicating the minor children neglected and the order terminating the parental rights of respondent-mother on the grounds of neglect should be vacated and the minor children’s cases should be remanded with instructions for the trial court to appoint guardian ad litems for the minor children as required by N.C.G.S. §7B-601 and §7B-1108 and to hold appropriate de novo hearings.

This the 6th day of November, 2006.
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