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QUESTIONS PRESENTED FOR REVIEW

V. Did the trial court abuse its discretion in denying Respondent-Mother’s motion to dismiss at the close of Petitioner’s evidence?

II.
Did the trial court commit reversible error and violate Respondent-Mother’s substantial rights when it found and concluded that she had neglected the child?

III.
Did the trial court commit reversible error and violate Respondent-Mother’s substantial rights when it found and concluded that the child was dependent as to her?

IV.
Did the trial court abuse its discretion and violate Respondent-Mother’s substantial rights when it ordered custody of the child to remain with Johnston County Department of Social Services?

STATEMENT OF THE CASE

Johnston County Department of Social Services (hereinafter “JCDSS” or “Petitioner”) filed a juvenile petition alleging abuse, neglect, and dependency on 30 January 2004 (R p. 4-5).  The Honorable Addie Harris Rawls conducted a nonsecure custody hearing on 4 February 2004 keeping the child in nonsecure custody (R pp. 6-9).  The Honorable Albert A. Corbett Jr. continued the child in nonsecure custody at a hearing on 11 February 2004 (R pp. 10-12).  Judge Rawls conducted two more nonsecure custody hearings on 25 February 2004 and 17 March 2004 keeping the child in nonsecure custody both times (R pp. 32-35; 46-49).

Judge Rawls conducted the adjudication and disposition hearings on 31 March 2004 (R pp. 50-60).  She found the child abused, neglected, and dependent as to its father and neglected and dependent as to its mother (R pp. 55-59).  Judge Rawls reduced her order to writing on 30 April 2004 (R p. 55).  Respondent-Mother filed notice of appeal on 11 May 2004 (R pp. 61-62).  Judge Rawls signed the Appellate Entries form on 13 May 2004 finding Respondent-Mother to be indigent and qualified for court-appointed appellate counsel (R p. 63).  JCDSS filed a motion to dismiss appeal on 18 May 2004 (R pp. 66-72).  The Honorable Jacquelyn L. Lee denied that motion on 2 June 2004 (R p. 75).

On 25 May 2004 the Appellate Defender’s Office appointed Richard Croutharmel to represent Respondent-Mother for purposes of her appeal (R p. 65).  M. Joyce Peniston prepared the transcript of trial and served it on Appellant and Appellee-GAL on 10 July 2004 (T p. 192).  Appellant served a Proposed Record on Appeal (PROA) on all parties on 29 July 2004 (R p. 80).

JCDSS served Objections and Amendments to the PROA on Appellant on 17 August 2004 (R pp. 81).  Appellant agreed with all of JCDSS’s requested objections and amendments except its request that Appellant supply them with a copy of the verbatim transcript.  Therefore, Appellant requested judicial settlement for that sole purpose (R p. 85).  Judge Rawls conducted a judicial settlement hearing on 3 September 2004 ruling that Appellant did not have to give JCDSS a copy of the verbatim transcript (R pp. 87-89).

Appellant filed the Record on Appeal with the Court of Appeals on 20 September 2004 (R p. 93).  The Court of Appeals docketed the Record on 27 September 2004 and mailed the printed Record to the parties on 12 October 2004.

JURISDICTION

Under N.C. R. App. P. 28(b)(4), Respondent-Mother is authorized to appeal under N.C. Gen. Stat. §§ 7A-27 and 7B-1001 (2003).  Respondent-Mother gave written notice of appeal on 11 May 2004 (R pp. 61-62).

STATEMENT OF THE FACTS

Appellant-Respondent-Mother, Kelly K, had known Respondent-Father, Hector G, more than two years before January 2004 (T p. 7, lines 17-18).  They were unmarried but had lived together for a year and a half before that time (T p. 7, lines 24-25).  No domestic violence existed between the two of them during their relationship (T p. 8, lines 24-25).

Kelly K gave birth to her and Hector G’s son, JAG, on 3 October 2003 (T p. 10, lines 24-25).  From that date until 22 January 2004 Kelly K observed Hector G interact with JAG several times without incident (T p. 9, lines 5-21; p. 10, lines 13-23).  Both Hector and Kelly cared for JAG who did not attend daycare (T p. 12, lines 21-25; p. 13, line 1).  Neither Hector nor Kelly worked outside the home as of 22 January 2004 (T p. 7, lines 6-7; p. 8, lines 16-18).  Occasionally Kelly’s grandmother and Hector’s father and stepmother would care for JAG (T p. 13, lines 2-14).  The parents had never injured or traumatized JAG in anyway before 22 January 2004 (T p. 11, lines 20-24).  He did fall out of a baby swing on one occasion but was unharmed in the incident (T p. 29, lines 11-24; p. 43, lines 4-21).  

JAG lived in only one residence his entire life before January 2004 (T p. 33, lines 11-18).  JAG had a pediatrician in Dunn, North Carolina and Kelly had never missed an appointment (T p. 33, lines 23-25; p. 34, lines 1-9).  He was up to date on his shots (T p. 35, lines 6-8).

Developmentally, JAG was trying to roll over and was able to stand up and balance with support in January 2004 (T p. 12, lines 2-3).  Kelly’s mother, Cheryl B, reported to Kelly on 22 January 2004 that she had witnessed JAG roll over that very day (T p. 32, lines 12-18).  However, as of 22 January 2004, Kelly K had never seen JAG successfully roll over (T p. 12, lines 11-12).  JAG was not crawling then either (T p. 12, lines 19-20).

Wednesday evening, 21 January 2004, Cheryl B picked up JAG from Kelly and cared for JAG at her house until around 5:00 p.m. Thursday, 22 January 2004 (T p. 13, lines 15-25).  When Cheryl returned JAG to Kelly’s care around 5:00 p.m. on 22 January 2004, he appeared to have no problems (T p. 14, lines 14-25; p. 15, lines 1-5).

When Cheryl dropped off JAG, she also dropped off Kelly’s 11-month-old niece, Stephanie (T p. 15, lines 7-12).  Kelly cared for JAG and Stephanie until Stephanie’s mother (Kelly’s sister), Tristan, came by the house around 7:00 p.m. (T p. 16, lines 3-12).  At around 8:30 p.m. Kelly, Tristan, and Stephanie went to the grocery store leaving JAG in Hector’s care (T p. 16, lines 16-18).  Kelly did not take JAG because it was time for him to eat and it was almost time for him to go to sleep (T p. 17, lines 1-5).  Hector told Kelly he would give JAG a bottle and put him to sleep (T p. 17, lines 4-5).  When Kelly left the house Hector was holding JAG on the couch (T p. 19, lines 6-8).

The grocery store was a ten minute drive from the house (T p. 19, lines 4-5).  After they had bought and paid for the groceries Tristan’s cell phone rang and Kelly answered the phone; it was Hector calling (T p. 19, lines 12-15).  Kelly had difficulty understanding Hector because he was crying but she was able to learn that JAG had fallen off the couch and was not moving (T p. 19, lines 15-18).  Kelly told Hector to stay there and that she would call “911" (T p. 19, lines 18-20).  Kelly called 911 and reported what she knew (T p. 19, lines 21-25; p. 20, lines 1-3).  Kelly, Tristan, and Stephanie then immediately returned to Kelly’s house (T p. 20, lines 4-6).

Kelly got to the house before emergency services arrived (T p. 20, lines 8-12).  Hector was sitting on the couch holding JAG and she took JAG from him (T p. 20, lines 9-11).  JAG was not moving and did not open his eyes (T p. 20, lines 8-9); he was pale and listless (T p. 20, lines 17-18).  JAG started having a seizure right before the paramedics arrived and took him from Kelly (T p. 20, lines 10-12).

Hector reported that JAG had fallen off the couch while Hector was in the kitchen making JAG a bottle (T p. 21, lines 8-11).  While he was in the kitchen, Hector heard a cry and when he went into the living room he saw JAG laying on the floor (T p. 26, lines 15-17).  The couch is rectangular with four large cushions (T p. 21, lines 12-14; R p. 56).  Hector stated that he had placed JAG toward the back of the sofa (T p. 23, lines 21-24).  Both Kelly and Hector had placed JAG on the sofa before and they usually did it with JAG on his back to the rear of the sofa (T p. 24, lines 3-18).

After the paramedics arrived and took JAG from Kelly they told her they would be transporting him to Betsy Johnston or Johnston Memorial Hospital (T p. 25, lines 12-14).  Two minutes later they told her they would have to airlift JAG to Greenville and that they were taking him to a nearby school to meet the helicopter (T p. 25, lines 15-19).  After the paramedics left, Kelly and Hector went to the nearby school to wait for the helicopter along with the paramedics (T p. 25, lines 20-23).  While waiting for the helicopter Kelly became very ill and began throwing up (T p. 26, lines 3-5).  After the helicopter left with JAG, they went to Greenville (T p. 25, lines 23-24).

Hospital personnel diagnosed JAG with a subdural hemorrhage, a brain midline shift, and retinal hemorrhages (T pp. 59-62).  Based on the history given them by the parents, hospital personnel concluded that JAG’s injuries were not consistent with the history (T p. 74, lines 2-22).  Hospital personnel ruled out other possible causes of JAG’s injuries such as leukemia (T p. 62, lines 12-13), blood disorders, and inherited disorders (T p. 75, lines 4-25).  One attending physician, Dr. Cabinum-Foeller, concluded that JAG’s injuries were caused by inflicted traumatic brain injury (T p. 81, lines 3-9).  Dr. Cabinum-Foeller noted that Kelly K was appropriately concerned throughout the interview process at the hospital (T p. 89, lines 15-18).

Social Worker Jean Barbour from JCDSS went to the hospital on or about 23 January 2004 and began an investigation (T p. 96, lines 16-23).  Ms. Barbour explored the possibility of placing JAG with a relative upon his discharge and came to the conclusion that no such relatives were available (T p. 97-99).  After meeting with hospital staff shortly before JAG’s discharge Ms. Barbour also concluded that allowing JAG to return home to his parents would not be safe (T p.101, lines 7-15).  This was due to the facts that the parents were still living together, Ms. Barbour believed the hospital staff’s conclusion about JAG’s injuries being the result of non-accidental trauma, and Ms. Barbour could not ascertain who may have perpetrated JAG’s injuries (T p.101, lines 7-15).

Sometime between 23 January 2004 and 30 January 2004 Ms. Barbour spoke to Kelly K about not being alone with JAG (T p. 112, lines 1-10) and had Kelly sign a safety assessment to that effect (T p. 136, lines 7-15).  Kelly believed that meant that she could not be alone with JAG while he was in the hospital (T pp. 136-37).  Kelly stayed at the hospital the entire time JAG was admitted except two occasions when she went home to change clothes (t p. 38, lines 12-25).

At around lunch time the day the hospital discharged JAG, 30 January 2004, Kelly K gave Ms. Barbour the name of her great-grandmother, Donna Adams, as a possible relative placement for JAG (T pp. 131, lines 1-19).  Since Donna Adams lived in Wake County, Ms. Barbour passed the name on to the Wake County Department of Social Services to investigate the home (T p. 112).  Ms. Barbour told Kelly K that assessing Ms. Adams as a placement source before JAG’s discharge would not be possible since she lived in a different county (T pp. 131-132).  Jean Barbour filed the juvenile petition on 30 January 2004 at 3:00 p.m. (R p. 4).

ARGUMENT

I.
THE TRIAL COURT ABUSED ITS DISCRETION IN DENYING 

RESPONDENT-MOTHER’S MOTION TO DISMISS AT THE CLOSE OF PETITIONER’S EVIDENCE.

ASSIGNMENT OF ERROR NO. 1, R p. 77

A motion to dismiss at the close of the petitioner’s evidence in a bench trial raises the question of whether the trial court could make any findings of fact from the evidence that would support a recovery for petitioner.  See Neasham v. Day, 34 N.C. App. 53, 55, 237 S.E.2d 287, 288-89 (1977).  Up to the close of the petitioner’s case, the trial court is to treat the petitioner’s evidence as true and it must construe inconsistencies in the evidence in the light most favorable to the nonmoving party.  Moon v. Bostian Heights Volunteer Fire Dept., 97 N.C. App. 110, 111-12, 387 S.E.2d 225, 226 (1990).

Abuse
For this case, an abused juvenile is one whose parent inflicts, or allows another to inflict, a serious physical injury upon the juvenile by non-accidental means or creates, or allows another to create, a substantial risk of serious physical injury by non-accidental means.  N.C. Gen. Stat. § 7B-101(1) (2003).

At the close of Petitioner’s evidence, Respondent-Mother’s attorney made a motion to dismiss the petition as to all three allegations (T pp. 115-17).  The trial court summarily denied that motion (T p. 119).  The only evidence presented by Respondent-Mother after that came from Respondent-Mother’s testimony (T pp. 129-40).  This was the second time she testified (see T pp. 6-46 for previous testimony).

At the close of all evidence the trial court dismissed the allegation of abuse as to Respondent-Mother (T p. 149, lines 6-8).  No party presented evidence after the close of Petitioner’s case that changed the facts about how JAG’s injuries occurred (T pp. 139-51).  Respondent-Mother’s second round of testimony concerned only what happened at the hospital where she did not have unsupervised access to the child.  Therefore, Respondent-Mother offered no material evidence of her abuse (or lack thereof) of the child in her second round of testimony.

Since the evidence was insufficient to prove Respondent-Mother’s abuse at the close of all evidence and Respondent-Mother did nothing to controvert Petitioner’s evidence of abuse in her case-in-chief, the evidence was insufficient to prove Respondent-Mother’s abuse at the close of Petitioner’s case-in-chief.  The standard of proof did not change from one point to the next.  The trial court’s construing inconsistencies in the evidence in the light most favorable to the non-moving party is not a standard of proof.  The standard of proof at the close of Petitioner’s evidence was the clear, cogent, and convincing evidence standard.  If the case had gone to the jury at that point, the evidence would have to meet that standard.

Therefore, the trial court should have dismissed the allegation of abuse as to Respondent-Mother at the close of Petitioner’s evidence.

Neglect and Dependency
Respondent-Mother will argue the insufficiency of Petitioner’s evidence as to these two allegations below.

II. 
THE TRIAL COURT COMMITTED REVERSIBLE ERROR AND VIOLATED 

RESPONDENT-MOTHER’S SUBSTANTIAL RIGHTS WHEN IT FOUND AND CONCLUDED THAT SHE HAD NEGLECTED THE CHILD.

ASSIGNMENTS OF ERROR NOS. 2-6 and 8, R p. 77-78

Appellant will argue Assignments of Error 

Nos. 2-6 and 8 simultaneously.
“Whether a child is abused or neglected is a conclusion of law.”  In re Ellis, 135 N.C. App. 338, 340, 520 S.E.2d 118, 120 (1999).  Neither homelessness nor joblessness will per se support a finding of abuse or neglect.  In re Ivey, 156 N.C. App. 398, 404, 576 S.E.2d 386, 390 (2003).

There is a substantive difference between the quantum of adequate proof of neglect and dependency for purposes of termination and for purposes of removal.  In re Evans, 81 N.C. App. 449, 452, 344 S.E.2d 325, 327 (1986).  The most significant difference is that while a trial court may not terminate parental rights for threatened future harm, the DSS may obtain temporary custody of a child when there is a risk of neglect in the future.  Id.  Thus, the task at the temporary custody or removal stage is to determine whether the child is exposed to a substantial risk of physical injury because the parent is unable to provide adequate protection.  Id.
In the case sub judice the trial court made several inappropriate findings.  First, the trial court inappropriately concluded that the child’s injuries were permanent (R p. 52).  The evidence simply did not support this.  Petitioner’s attorney asked the medical expert, Dr. Cabinum-Foeller, whether the expert could determine the long-term effects of the child’s injuries and the expert responded by saying that she could not (T p. 68, lines 1-7).

Second, the trial court inappropriately found that JCDSS did not have time to fully explore potential relative placements before the child’s discharge from the hospital.  The problem with this finding is that it assumes that finding a relative placement was necessary.  Respondent-Mother disputes this assumption because it was not necessary to place the child with relatives when the Respondent-Mother could easily care for and protect the child herself.

Third, the trial court inappropriately found that the parents had neglected in the past to ensure that the child was appropriately cared for (R p. 53).  The evidence did not support such a finding.  The parents had never injured JAG or traumatized him in anyway before 22 January 2004 (T p. 11, lines 20-24).  He fell out of a baby swing on one occasion but was unharmed in the incident (T p. 29, lines 11-24; p. 43, lines 4-21).  JAG lived in only one residence his entire life before January 2004 so his parents had not moved him from place to place (T p. 33, lines 11-18).  JAG had a pediatrician and had never missed an appointment (T p. 33, lines 23-25; p. 34, lines 1-9) and he was up to date on his shots (T p. 35, lines 6-8).  Developmentally, JAG was trying to roll over and was able to stand up and balance with support in January 2004 (T p. 12, lines 2-3).  Petitioner presented no evidence to controvert these facts.  Thus, one must conclude that the parents appropriately cared for JAG before 22 January 2004.

Regarding the couch, the evidence was that both parents had placed JAG on the couch in the past (T pp. 23-24) and that they were not aware JAG could roll over as of 22 January 2004 (T p. 12, lines 11-12).  Thus, Respondent-Mother  was not neglectful for her failing to ensure that the father did not place JAG on the couch unattended while she was out of the house.

Fourth, the trial court inappropriately found that the parents were not willing to investigate the needs of the child in a safe environment (R p. 53).  Again, Respondent-Mother disputes the assumption that JAG needed to be placed outside the home.  However, assuming arguendo that he did need out of home placement, Respondent-Mother gave JCDSS names of relatives who could potentially care for JAG (T p. 97, lines 8-10).  Such action does not show an unwillingness to investigate the child’s need for a safe environment.

An abuse, neglect, or dependency proceeding is inherently a multi-party case involving the petitioner, the respondent-parents, and the child.  Thus, treating the outcome only as a conclusion of the child’s status is inappropriate.  In order for a parent to abuse, neglect, or render dependent a child, there must be some nexus between the child’s injuries and a parent’s act or failure to act.

Here, the evidence showed that Respondent-Mother neither harmed the child nor did she have any idea that her husband (the child’s father) could have or would have harmed the child.  Respondent-Mother was not in the home when the child was injured.  When she learned of her child’s injuries she took the appropriate acts necessary to get him immediate treatment and perhaps even saved his life.  JAG’s injuries visibly upset Respondent-Mother as evidenced by her throwing up while waiting for the air ambulance to evacuate him to the hospital (T p. 26, lines 3-5).  This also shows that she had a good appreciation for the child’s injuries contrary to what the trial judge said at the adjudication hearing (T p. 150, lines 15-20).  Dr. Cabinum-Foeller reported that Respondent-Mother was appropriately concerned at the hospital and that she did not seem to be hiding anything (T p. 89, lines 15-18; p. 90, lines 2-7).

Respondent-Mother did not work outside the home so she could have cared for JAG 24 hours a day and seven days a week after his release from the hospital.  Respondent-Mother also had a network of relatives (other than the father) in nearby counties who could help her care for JAG.  Respondent-Mother contends that removing JAG from the home was not necessary and thus she did not expose him to a substantial risk of physical injury.  Respondent-Mother ensured that JAG had made all of his previous medical appointments so there was nothing to lead the Petitioner (or the trial court) to believe that she would fail to do so after JAG’s release from the hospital.  The crucial point is that Respondent-Mother could have provided adequate protection of JAG upon his release from the hospital.

Further, this was not an “all or nothing” situation.  This Court has upheld a trial court’s decision finding abuse and neglect against one parent while awarding custody of that child to the other parent.  In re McCabe, 157 N.C. App. 673, 580 S.E.2d 69 (2003).  Thus, in the case sub judice, the trial court could have found abuse and neglect as to the father but not as to the mother.  It could have granted physical custody of JAG to the mother with appropriate restrictions placed on the father’s contacts with JAG.  It was not necessary for the trial court to find that Respondent-Mother had neglected the child just because it had found that the father had abused and neglected the child.  This is especially true considering the fact that Respondent-Mother could not have foreseen the possible abuse by the father based on her history with the man (i.e., no previous domestic violence and no previous improper care of JAG).

Borrowing a page from tort law, a master is not responsible for an agent’s intentional tort where the agent’s act is outside the scope of the master’s business, the master has not authorized the agent to act tortiously, and the master has not ratified the agent’s tortious act.  Snow v. DeButts, 212 N.C. 120, 122, 193 S.E. 224, 226 (1937).  Likewise, here Respondent-Mother did not condone or authorize an assault on the child, if that is in fact what happened.  The fact that she did not believe her husband could do such a thing does not amount to a ratification of any bad act he may have committed (T p. 32, lines 6-8).

For the reasons stated herein Respondent-Mother urges the Court to rule that the trial court committed reversible error and violated her substantial rights in “finding” and concluding that she had neglected the child.

III. 
THE TRIAL COURT COMMITTED REVERSIBLE ERROR AND VIOLATED RESPONDENT-MOTHER’S SUBSTANTIAL RIGHTS WHEN IT FOUND AND CONCLUDED THAT THE CHILD WAS DEPENDENT AS TO HER.

ASSIGNMENTS OF ERROR NOS. 7 and 9, R p. 78

Appellant will argue Assignments of Error 

Nos. 7 and 9 simultaneously.
A child is dependent if it has no parents to care for it or it has parents but they are under a disability that precludes them from appropriately caring for the child and they have made no alternative childcare arrangement.  N.C. Gen. Stat. § 7B-101(9) (2003).

Here the facts showed that JAG had two parents who could care for him so Petitioner must have been moving under the second prong in trying to establish its case for dependency.  That is, Petitioner had to show that Respondent-Mother was incapable of caring for JAG because she was under some sort of disability and she had no alternative child care arrangement.  The trial court found dependency as to both parents.  However, the trial court merely noted that the parents were unable to provide proper care and supervision for JAG without stating why they were unable to do this (R p. 54).

One must assume that the trial court believed JAG’s injuries were non-accidental and that Respondent-Father was the perpetrator of JAG’s injuries.  Therefore, one must assume that the dependency as to Respondent-Mother is based on an inability to supervise JAG properly because there is no evidence that she ever inappropriately cared for him before he was injured on 22 January 2004.  However, as Respondent-Mother argued above, there is no evidence showing that Respondent-Mother had previously failed to supervise JAG properly either.

The reason for this, again, is that Respondent-Father never put her on notice that he could harm JAG in such a manner.  Further, there was no evidence showing that Respondent-Mother would continue to leave JAG unattended with Respondent-Father.  If Respondent-Mother had previously left JAG in his father’s care and JAG had subsequently suffered injury, the trial court could conclude that Respondent-Mother could not properly supervise JAG.  This is because there would be a pattern of such acts following the 22 January 2004 incident.  If JAG had suffered some harm while in his mother’s care that resulted from her inattention, the trial court could conclude that she could not properly supervise JAG.

This was not what the evidence showed however.  The evidence showed that Respondent-Mother had left JAG in his father’s care often without JAG ever being harmed before 22 January 2004.  The evidence showed that Respondent-Mother had personally cared for JAG often and he had never been harmed under her personal supervision.  The evidence showed that she took Petitioner’s concerns seriously and that she was willing to make a plan of care to keep JAG safe.  She did this despite continuing to believe that JAG may have rolled off the couch (T p. 132, lines 13-19).  The evidence showed that Respondent-Mother was under no disability that precluded her from keeping JAG safe.

Further, as she argued above, Respondent-Mother did appreciate JAG’s injuries despite her theory on how he was injured.  Thus, Respondent-Mother could properly supervise and care for JAG contrary to what the trial judge articulated in open court (T p. 150, lines 15-19).

Lastly, assuming arguendo that JAG required out of home placement when the hospital discharged him on 30 January 2004, Respondent-Mother did offer the social workers alternative child care arrangements.  Just because those alternatives are later found to be unsatisfactory by Petitioner does not mean that Respondent-Mother did not have an alternative child care arrangement for her child.  The Petitioner’s subsequent belief that the proposed placements were unsatisfactory is arbitrary and subjective.  Further, if a parent offers an alternative child care arrangement and Petitioner responds by saying it does not have time to investigate the proposal, that does not make the child dependent under the second prong of the definition.

Recall that this whole matter hinged on what information Barbour and Respondent-Mother exchanged at the hospital.  Respondent-Mother contends that the evidence was not clear and convincing about what information she exchanged with Barbour.  Barbour could not remember the exact day she spoke to Respondent-Mother (T p. 110, lines 12-19) and Respondent-Mother believed she could take JAG home with her until the day the hospital discharged JAG (T pp. 136-39).  Barbour did not know the hospital would discharge JAG until the day of his discharge and that was the date Barbour met with Respondent-Mother and asked for names of relative placements (T p. 111, lines 10-17).

For the reasons stated herein Respondent-Mother urges the Court to rule that the trial court committed reversible error and violated her substantial rights in “finding” and concluding that JAG was a dependent child within the meaning of N.C. Gen. Stat. § 7B-101(9).

IV.
THE TRIAL COURT ABUSED ITS DISCRETION AND VIOLATED

RESPONDENT-MOTHER’S SUBSTANTIAL RIGHTS WHEN IT ORDERED CUSTODY OF THE CHILD TO REMAIN WITH JOHNSTON COUNTY DEPARTMENT OF SOCIAL SERVICES.

ASSIGNMENTS OF ERROR NOS. 11-12, R pp. 79

Appellant will argue Assignments of Error 

Nos. 11-12 simultaneously.
Respondent-Mother assigns error here on the basis that the trial court’s findings and conclusions on adjudication were error and thus it was error to give legal and physical custody of JAG to Petitioner on disposition.  Respondent-Mother respectfully requests that this Court so find.  In addition or alternatively, Respondent-Mother argues the disposition assignments of error as follows.

A main purpose of the juvenile code is “To provide for services for the protection of juveniles by means that respect both the right to family autonomy and the juveniles’ needs for safety, continuity, and permanence.”  N.C. Gen. Stat. § 7B-100(3) (2003) (emphasis added).  The juvenile code goes on to direct the following for dispositions:

“The purpose of dispositions in juvenile actions is to design an appropriate plan to meet the needs of the juvenile and to achieve the objectives of the State in exercising jurisdiction.  If possible, the initial approach should involve working with the juvenile and the juvenile’s family in their own home so that the appropriate community resources may be involved in care, supervision, and treatment according to the needs of the juvenile.”

N.C. Gen. Stat. § 7B-900 (2003) (emphasis added).

As argued above, the trial court could have granted custody of JAG to Respondent-Mother with appropriate restrictions placed on the father’s contacts with JAG.  It was not necessary for the trial court to order custody of JAG be with Petitioner just because it had found that the father had abused and neglected the child.  Respondent-Mother testified that she no longer lived with the father (T p. 6, lines 10-17).  Thus, though the trial court ceased reunification efforts with the father, meeting the General Assembly’s intent in N.C. Gen. Stat. § 7B-900 concerning working with families in their own home was still possible.

For the reasons stated herein Respondent-Mother urges the Court to rule that the trial court committed reversible error and violated her substantial rights in giving custody of JAG to Petitioner during the disposition.

CONCLUSION
Based on the arguments and authorities cited herein Respondent-Mother respectfully requests that this Court vacate the trial court’s decisions.  Alternatively, Respondent-Mother requests that this Court reverse and remand this case to the trial court with instructions to conduct a hearing that comports with judicial fairness, integrity, and adherence to the statutory and case law.
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