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STATEMENT OF THE CASE

On or about October 27, 2003 the Wilkes County Department of Social Services (WCDSS) filed a juvenile petition alleging that the minor child who is the subject of this appeal was a neglected juvenile. (R.pp. 3-5) An adjudicatory and dispositional hearing regarding the juvenile petition occurred on November 17, 2003 and December 8, 2003, before the Honorable David V. Byrd. Judge Byrd, on January 14, 2004, entered an adjudication and disposition order finding the minor to be a neglected juvenile as defined in Chapter 7B of the North Carolina General Statutes. (R.pp. 9-14)

On February 13, 2004 trial counsel for the Respondent-Appellant filed a Notice of Limited Appearance and a Notice of Appeal on behalf of the Respondent-Appellant. (R.pp. 15-16) On April 1, 2004 the undersigned counsel was appointed by the Appellate Defender to represent the Respondent-Appellant in regard to this appeal. (R.p. 20)

On May 6, 2004 counsel for Respondent-Appellant filed a Motion for Extension of Time to Serve Proposed Record on Appeal, and the trial court extended the time for 30 days. This Honorable Court, on two occasions, extended the time to serve the proposed record on appeal. (R.pp. 24-31) Respondent-Appellant served a proposed record on appeal on the other parties on August 3, 2004. (R.p. 37) No amendments or objections to the proposed record on appeal were served on counsel for Respondent-Appellant and, accordingly, the record on appeal was mailed to the Clerk of this Court’s office on September 8, 2004.

The record on appeal was filed in the North Carolina Court of Appeals on September 9, 2004 and was docketed on September 16, 2004. (R.p. 1)

STATEMENT OF THE GROUNDS FOR APPELLATE REVIEW
N.C. Gen. Stat. §7A-27(C) provides that any final judgment from a district court in a civil action may be appealed directly to the North Carolina Court of Appeals. Additionally, N.C. Gen. Stat. §7B-1001 and §7B-1002 provide that a parent may appeal from an order of disposition after an adjudication finding a juvenile to be abused, neglected or dependent. An appeal pursuant to N.C. Gen. Stat. §7B-1001 and §7B-1002 lies directly to the North Carolina Court of Appeals.

In the instant case, the trial court entered an adjudication and disposition order on January 14, 2004 finding the juvenile to be a neglected juvenile. Respondent-Appellant thereafter, through trial counsel, gave notice of appeal regarding said order. (R.pp. 9-16) Respondent-Appellant, thus, is entitled to appellate review of the order entered January 14, 2004.

STATEMENT OF THE FACTS

The Respondent-Appellant is the biological father of the minor child, I.D.S. (R.p. 9) WCDSS received a report on October 26, 2003 that the Respondent-Appellant was being involuntarily committed to Broughton Hospital, and that the Respondent-Appellant was refusing to allow the minor child to stay with relatives. As a result of this report, WCDSS obtained an order placing the juvenile in the nonsecure custody of WCDSS. A juvenile petition was filed at that time alleging the minor child to be a neglected juvenile in that the child allegedly did not receive proper care, supervision or discipline from the juvenile’s parent as a result of the Respondent-Appellant being allegedly involuntarily committed to Broughton Hospital after reportedly threatening to kill, injure or burn down the homes of adult family members. The child was subsequently placed with his paternal grandmother. (R.pp. 4, 9) Respondent-Appellant was released from Broughton after approximately 24 hours. (T.p. 42) The social worker who investigated the report did not see any evidence that the Respondent-Appellant was under the influence of alcohol at Broughton. The Respondent-Appellant, after being released from Broughton, passed a drug screen. (T.pp. 45-46)


While WCDSS had investigated prior reports of neglect or abuse regarding the juvenile, the agency had had no involvement with either the Respondent-Appellant or the juvenile for a period of 2 to 2½ years preceding the filing of the juvenile petition in October 2003. (R.p. 10; T.p. 25)


Several years prior to the filing of the juvenile petition in October 2003, Respondent-Appellant attended substance abuse counseling in a manner that was satisfactory to WCDSS. (T.pp. 36-37) Respondent-Appellant denied any problem with alcohol abuse, or any problem with unjustified anger toward others. (T.p. 39)


Vickie Lovette, the sister of Respondent-Appellant, testified that she had not seen her brother under the influence of alcohol for approximately 4 to 5 months preceding the filing of the juvenile petition, and even at that time, he was not heavily intoxicated but had only had a few beers. (T.p. 93) Ms. Lovette testified that she did not know with certainty that Respondent-Appellant had consumed alcohol while the juvenile was with him. (T.p. 87) Ms. Lovette further testified that Respondent-Appellant treated the juvenile very well when he was with the Respondent-Appellant, and that the juvenile appeared to be happy and well adjusted in the care of his father. (T.pp. 89-90) The juvenile had good school attendance during the two years prior to adjudicatory hearing while living with the Respondent-Appellant. The Respondent-Appellant assisted the juvenile with his homework, prepared appropriate meals for the child and ensured that he was clean and well groomed. (T.pp. 41, 112-113, 120)


Linda Gail Shew testified that she had dated the Respondent-Appellant for 2½ years and that no domestic violence had occurred between them. (T.pp. 110-112, 115, 121)   

ARGUMENT
I.
THE TRIAL COURT ERRED IN ENTERING ALL OR PORTIONS OF NUMEROUS FINDINGS OF FACT, INCLUDING FINDING OF FACT NUMBERS 4 THROUGH 24, IN THAT THE JUVENILE PETITION FILED IN THIS MATTER DOES NOT ALLEGE THESE FACTS, AS REQUIRED PURSUANT TO N.C. GEN. STAT. §7B-402.

ASSIGNMENT OF ERROR NO. 2 

N.C. Gen. Stat. §7B-402 governs the content of juvenile petitions filed in abuse, neglect and dependency proceedings. Said statute provides that

[t]he petition shall contain the 

name, date of birth, address of the juvenile, the name and last known address of the juvenile’s parent, guardian, or custodian and shall allege the facts which invoke jurisdiction over the juvenile. (emphasis added)

N.C.G.S. §7B-402   


N.C. Gen. Stat. §7B-805 provides that “[t]he allegations in a petition alleging abuse, neglect or dependency shall be proved by clear and convincing evidence.” (emphasis added) N.C. Gen. Stat. §7B-807 provides that if the trial court finds that the allegations in the petition have been proven by clear and convincing evidence, the court shall state the same but if the allegations are not proven, the court shall dismiss the petition with prejudice.


In the instant case, the juvenile petition alleged that the minor child was neglected in that he did not receive proper care, supervision or discipline from his parent, guardian or caretaker as demonstrated by the following factual allegations:

Specifically, on or about October 26, 2003 [t]he father was involuntarily committed to Broughton Hospital after repeatedly threatening to kill/injure/burn down the homes of adult family members. It is contrary to the welfare of the juvenile to remain in the home at this time. It is in the best interest of the juvenile to be placed in a neutral, safe environment.

R.pp. 304.

Findings of fact numbers 4 through 24 contain a multitude of factual findings regarding matters that were not even remotely alleged in the juvenile petition. N.C. Gen. Stat. §7B-402 requires that the petition contain “facts” which invoke the court’s jurisdiction over the juvenile. The facts alleged in the petition in this matter involve only allegations that the Respondent-Appellant was involuntarily committed to Broughton Hospital and that he was threatening family members and/or their property. There are no factual averments as to the history of WCDSS with the family, as found in finding of fact number 6, nor are there any factual averments in the petition as to a domestic violence history between the parents, as found in finding of fact numbers 8 and 10, nor are there any factual averments in the petition as to substance abuse problems involving the Respondent-Appellant, as found in finding of fact number 13. The Respondent-Appellant did not receive notice, prior to the adjudicatory hearing, of these factual averments, as the same were not contained in the petition, and thus the Respondent-Appellant was not given the opportunity to properly prepare for and address these allegations, unlike the Respondent-Mother in In re Brown, 162 N.C. App. 547, 591 S.E. 2d 598 (2004), who did receive proper notice of an amended petition containing additional factual averments. “The trial court is obligated during the adjudicatory hearing to ‘protect the rights of the juvenile and the juvenile’s parent to assure due process of law.’” In re A.W., ______ N.C. App. ______, 596 S.E. 2d 294 (2004). Due process would require that a parent receive notice, prior to an adjudicatory hearing, of the factual averments forming the basis of an allegation that the parent has neglected his or her child. The same did not occur in the case at bar.

The trial court erred in finding numerous facts as true, with such facts constituting a significant portion of the basis for the conclusion that the Respondent-Appellant had neglected his child, when such facts were not alleged in the juvenile petition. Accordingly, the decision of the trial court should be reversed.

II. 
THE TRIAL COURT ERRED IN CONCLUDING THAT THE JUVENILE 

WAS A NEGLECTED JUVENILE AS DEFINED IN N.C. GEN. STAT. §7B-101, AS THERE ARE NO PROPER FINDINGS OF FACT TO SUPPORT SUCH A CONCLUSION. FURTHER, THE TRIAL COURT ERRED IN CONCLUDING THAT THE JUVENILE WAS A NEGLECTED JUVENILE DUE TO LIVING IN AN ENVIRONMENT INJURIOUS TO HIS WELFARE, AS THE JUVENILE PETITION DOES NOT ALLEGE THE SAME. 


ASSIGNMENT OF ERROR NO. 3

Conclusions of law must be supported by, and based upon, findings of fact, the same being required by N.C. Gen. Stat. §1A-1, Rule 52(a)(1). Appalachian Poster Advertising Co., Inc. v. Harrington, 89 N.C. App. 476, 366 S.E. 2d 705 (1988).

In the instant case, there are no proper findings of fact to support conclusion of law number 2 that the minor child, I.D.S., is a neglected juvenile as defined in N.C. Gen. Stat. §7B-101. Findings of fact number 4 and 5 do not contain findings sufficient to support a conclusion of neglect. Findings of fact numbers 6 through 14 find facts not alleged in the juvenile petition, and the same thus should be disregarded by this Court. Finding of fact number 15 finds facts alleged in the juvenile petition, but the same does not constitute a basis for a finding of neglect by the Respondent-Appellant. Finding of fact number 16 is alleged, or alluded to, in the petition, but the same does not constitute a basis of neglect of the juvenile by the Respondent-Appellant, as the making of threats to family members is not an action which would cause a juvenile to be neglected unless the juvenile is present during, or otherwise connected to, such incidents; finding of fact number 16 does not find that the Respondent-Father made the threatening statements in regard to, or in the presence of, the juvenile. Findings of fact numbers 17 through 20 are not alleged in the juvenile petition and thus should be disregarded by this Court. Findings of fact numbers 21 through 23 relates to circumstances occurring after the child was placed in foster care and thus cannot form the basis of a conclusion that the child was neglected as of the time of the filing of the juvenile petition. Finding of fact number 24 refers to the Respondent-Appellant’s “anger problem and his problem with alcohol,” but fails to establish a proper basis that the child is a neglected juvenile, in that the relationship between the Respondent-Appellant’s “anger problem” and his care of the child is not established. No “problem with alcohol” was alleged in the juvenile petition, and said finding should be disregarded by this court. In addition, no relationship between the Respondent-Appellant’s “problem with alcohol” and his care of the child is established.

The trial court further concluded, in its second Conclusion of Law, that the child had been living in an environment injurious to his welfare. The Petitioner-Appellee utilized a “form” petition which contained the option of choosing an allegation of neglect by an environment injurious to the juvenile’s welfare. Petitioner-Appellee, however, did not choose to allege neglect by an environment injurious. The trial court, thus, erred in concluding that the juvenile was neglected due to living in an injurious environment, as the same was not alleged and Respondent-Appellant had no prior notice that such a conclusion of law might be made. Respondent-Appellant would argue that N.C. Gen. Stat. §7B-402, as well as considerations of due process, would require this Court to find error by the trial court in regard to this conclusion of law. In addition, this conclusion of law is not supported by proper findings of fact.

The trial court’s conclusion that the juvenile was neglected pursuant to N.C. Gen. Stat. §7B-101, and that the child had been living in an injurious environment, is not supported by proper findings of fact. In addition, the petition did not allege that the child had been living in an injurious environment. Accordingly, the decision of the trial court should be reversed.  

CONCLUSION


For the reasons stated herein, the adjudication and disposition order entered by the trial court on January 14, 2004 should be reversed.   

Respectfully submitted this ______ day of December, 2004.
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