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STATEMENT OF THE FACTS
The family at the center of this controversy is of the Hmong culture (R. p. 51).  The Alexander Co. Department of Social Services became involved as a result of an alleged altercation which took place on or around 18 May 2005.  The altercation resulted from a cultural diversity issue:  the Respondent-father apparently had failed to comply with the marriage formalities required by the Hmong culture (R. p. 51).  

Also, the family had been under extreme stress due to the death of one close family member, and the serious injury to another.  Financial stress also contributed, as an “identity theft” situation is described, where financial documents were stolen from the family’s mailbox, and their bank accounts emptied, which resulted in foreclosure of their home. (R. P. 52).
On the evening of 18 May 2005, the Respondent-father’s brother called the sheriff’s office, and an officer responded to a chaotic scene where numerous people attempted to relay to the officer what had occurred (R. p. 52).  The trial court found as a fact that the father had left the parents’ home with the three (3) older children, and had a gun in his possession (R. p. 52).  The officer did not issue an Amber alert, did not charge the father with kidnapping, and did not charge the father with any felony (R. p. 52).  The mother, Ms. Y., was directed by DSS and the officer to go to the magistrate’s office, where warrants were issued for assault on a female and communicating threats (R. p. 52).  Five (5) days later, Ms. Y. asked for the charges to be dropped, and on 1 August 2005, the DA’s office voluntarily dismissed the charges (R. p. 53).  The DA’s office could have proceeded without Ms. Y.’s participation, but chose not to.
The adjudication hearing started on 14 September 2005, (T. p. 5, lines 1-3).  The first witness who testified was Melissa Hatten, the social worker who was on call (on 18 May 2005) and responded after the precipitating incident occurred (T. p. 5-52).  She testified that she never met the father of the children, Jim M. (T. p. 8, line 23, through p. 9, line 1).  Within two (2) days of the incident, another social worker took over the investigation (T. p. 21, lines 1-8).

Ms. Hatten was not present when the incident took place (T. p. 36, lines 7-9).  During her testimony she stated many times that she could not remember, and/or could not answer certain questions because so much time had passed that she no longer recalled certain details.  For example, she did not know which of the four (4) children was the infant who remained with the mother after the father left with the older three (3) (T. p. 18, line 21, through p. 19, line 5).  She could not remember how many people were present in the home on the night she was there (T. p. 34, line 23, through p. 35, line 8).  She did not know whether any charges were ever issued against Mr. M. (T. p. 38, lines 8-10).  There were many other times in her testimony that she acknowledged she either didn’t know or couldn’t remember (T. p. 38, lines 20; p. 39, lines 2-6; p. 41, lines 20-21; p. 42, lines 1-7;  p. 43, 11-23; p. 44, lines 13-
15).
Ms. Hatten acknowledged that there were numerous relatives available for kinship care of the children (T. p. 16, lines 16-22; p. 17, lines 11-23;  p. 18, lines 3-11; 40, lines 14-19;).  She testified that she told Ms. Y. that if she did not go into a shelter, that the children would probably go into DSS custody/foster care (T. p. 88, line 8, through p. 29, line 15).  
The second witness who testified was John Peragine, another social worker (T. p. 73, lines 20-24).  He took over the investigation two (2) days after the incident, (T. p. 24, lines 11-25), and also was not present when the incident occurred (T. p. 102, lines 21-25).  He testified that when he contacted Ms. Y., (Respondent-mother,) she was staying with her sister in another town, where she had been since this incident (T. p. 76, line 1, through p. 77, line 6).  He then proceeded to her house, and while he was there, called the father, who had the (3) children with him (T. p. 80, lines 22, through p. 83, line 2).
He testified that while he was on the phone with the father, Ms. Hatten called the police, and Mr. M. was arrested.  The arresting officer reported that the children were fine (T. p. 86, lines 1-9).  He further testified that Ms. Y. went into the shelter on the 20th, and decided to leave on the 23rd (T. p. 92, line 2, through p. 93, 
line 17).  Before she left the shelter, the children went into custody (T. p. 100, lines 7-
15).  
Mr. Peragine testified regarding the physical exams to which the children were 
subjected (T. p. 117, line 6, through p. 93, line 17).  The purpose of the exam was to determine what had caused certain marks on their bodies (T. p. 109, line 12, through p. 113, line 12).  He testified that he was advised to change his testimony, because the marks on the children were not bruises, but birth marks/Mongolian spots (T. p. 124, line 18, through p. 125, line 9; p. 146, line 2, through p. 147, line 2).  He further testified that the children were returned to their parents’ custody on 8 June 2005 (T. p. 121, lines 14-23).
The case was continued to 5 October, and during that time the children remained with their parents, with supervision by a relative whenever the father was around the children (T. p. 169, line 18, through p. 174, line 11).  The father had found a job by that time, in Cabarrus Co.,  and the Cabarrus County DSS had been made aware of the situation, and asked to do a kinship assessment (T. p. 167, line 5, through p. 168, line 25).  The Department had no objection to the parents living with their children, if the father was supervised (T. p. 168, lines 14-25).  

When the hearing resumed on 5 October, the Department rested, and counsel for the Respondent-mother, Ms. Y., moved to dismiss (T. p. 175, line 12, through p. 176, line 6).  The Motion was denied (T. p. 188, lines 11-13).
Counsel for Respondent-father called Detective Lisa Johnson to the witness stand (T. p. 189, lines 10-23).  She testified that she believed from the beginning that the children did not have bruises, that they had Mongolian spots.  She did not believe the children were abused, and did not think the children should be subjected to CME’s (T. p. 190, line 3, through p. 195, line 23).  She testified that she, “didn’t want these children to be any more victimized by us.” (T. p. 195, lines 20-23).  She thought the exams to which the children were subjected were unnecessarily invasive (T. p. 196, line 16, through p. 210, line 10).
The officer who responded on the evening of the incident was called to testify on behalf of the parents (T. p. 215, lines 13-25).  He testified that he had seen no reason to put out an Amber alert, because even though the father had a firearm, “he had not used it forcibly in any way.  He just possessed a weapon.” (T. p. 217, line 21, through p. 218, line 2).  He determined that no felony warrants were justified (T. p. 223, lines 17-19).  He testified that, “[f]rom my understanding, he never pointed a gun or he never raised a gun in a manner where he said he would shoot anybody.” (T. p. 227, lines 2-4).

At the close of the evidence, the trial court found that it was, “unclear as to whether or not domestic violence had actually occurred or the parents were just arguing a lot.” (T. p. 289, line 24, through p. 290, line 1).  The court additionally found that mother of the children was still at the shelter when she said she wanted to 
drop the charges , and that she did not feel the father was a threat to her or her children, and that the DA could have pursued the charges anyway, but chose not to (T. p. 290, line 17, through p. 291, line 6).  The court specifically found that if the father actually pointed a gun at the mother, the gun was locked and inoperable, and that there was “ample evidence” that the children left willingly with their father and did not feel they were in danger (T. p. 293, line 18, through p. 294, line 1).

The trial court concluded by saying that while the situation was inappropriate, “[t]here’s no clear, cogent, and convincing evidence that the children are neglected and dependent.”  The trial court dismissed the Petitions. (T. p. 294, lines 10-13).
STANDARD OF REVIEW

The scope of appellate review in cases brought pursuant to the Juvenile Code is generally one of determining whether the Findings of Fact made by the trial court are supported by clear, cogent and convincing evidence, N.C.G.S. §§7B–802, 805(2003). 
“If the trial court's conclusions of law are supported by findings of fact based on clear, cogent and convincing evidence, and the conclusions of law support the order or judgment of the trial court, then the decision from which appeal was taken should be affirmed.” In re Everette, 133 N.C. App. 84, 85, 514 S.E.2d 523, 525 (1999).

Clear, cogent, and convincing evidence is a standard which is, "greater than the preponderance of the evidence standard required in most civil cases.” In re Montgomery, 311 N.C. 101, 109-110, 316 S.E.2d 246, 252 (1984).  "It is defined as “evidence which should 'fully convince.'” In re Smith, 146 N.C. App. 302, 304, 552 S.E.2d 184, 186 (2001), citing,  Williams v. Blue Ridge Bldg. & Loan Ass'n, 207 N.C. 362, 364, 177 S.E.2d 176, 177 (1934) (citation omitted).  The Petitioner bears the burden of proof, N.C.G.S. § 7B-506(b) (2003).

The purpose of an initial adjudicatory hearing is to test the removal Petition filed by the Department to determine whether the allegations made in the Petition are supported by clear, cogent, and convincing evidence, N.C.G.S. §7B–802(2003) such that the children in question can be considered to be abused, neglected, or dependent according to definitions provided by the General Assembly, N.C.G.S. §7B–101 (2003).  "Whether a child is neglected is a conclusion of law which must be supported by adequate findings of fact," In re McLean, 135 N.C. App. 387, 390, 521 S.E.2d 121, 123 (1999).  Conclusions of Law are reviewable de novo by this Court, In re Pope,144 N.C. App. 32,40, 547 S.E. 2d 153,158 (Tyson, J., dissenting), aff'd, 354 NC 359(2001) citing, Starco, Inc. v. AMG Bonding and Ins. Services, Inc., 124 N.C. App. 332, 335-36, 477 S.E.2d 211, 214-15 (1996).
If the trial court concludes that the Petitioner has not met its burden of proving abuse, neglect, or dependency, “the court shall dismiss the petition with prejudice, and if the juvenile is in nonsecure custody, the juvenile shall be released to the parent, guardian, custodian, or caretaker.” N.C.G.S. §7B–802(2003).

“[F]indings are conclusive on appeal, even if record evidence 'might sustain findings to the contrary.'" Shipman v. Shipman, 357 N.C. 471, 475, 586 S.E.2d 250, 254 (2003);  In re Nesbitt, 147 N.C. App. 349, 352, 555 S.E.2d 659, 662 (2001) ("we must affirm 'where the court's findings of fact are based upon clear, cogent and convincing evidence and the findings support the conclusions of law.'”)(citation omitted).

"Under this rule, an appellant is required to specifically assign error to each finding of fact that it contends is not supported by competent evidence." White v. Weyerhaeuser Co., 167 N.C. App. 658, 660, 606 S.E.2d 389, 392 (2005).  Findings of fact to which an appellant did not object are conclusive on appeal.  In re J.D.S., 170 N.C. App. 244, 612 S.E.2d 350 (2005);  Koufman v. Koufman, 330 N.C. 93, 97, 408 S.E.2d 729, 731 (1991) ("Where no exception is taken to a finding of fact by the trial court, the finding is presumed to be supported by competent evidence and is binding on appeal.")
ARGUMENT
I.
THE TRIAL COURT RULED CORRECTLY AND SHOULD BE AFFIRMED, BECAUSE 26 OF ITS 29 FINDINGS OF FACT ARE BINDING ON APPEAL, AND ARE SUFFICIENT TO SUPPORT THE CONCUSION THAT THE CHILDREN WERE NOT NEGLECTED OR DEPENDENT.
In the case sub judice, the Appellant is the Department of Social Services.  The trial court found specifically that while the situation which occurred on or about 18 May 2005 was inappropriate, “[t]here’s no clear, cogent, and convincing evidence that the children are neglected and dependent.”  The trial court then dismissed the Petitions, (T. p. 294, lines 10-13), and the Department appealed (R. p. 56).
The Appellant made six (6) Assignments of Error, but abandoned the first one by failing to argue it in its brief, N.C.R. App. P. 28(b)(6).  Additionally, the Appellant failed to assign error to twenty-six (26) of the twenty-nine (29) Findings made by the trial court, and those are then deemed to be binding on appeal,  In re Padgett, 156 N.C. App. 644, 648, 577 S.E.2d 337, 340 (2003)(holding that unchallenged findings of fact “are deemed supported by competent evidence” and are binding upon the Court of Appeals);  Koufman v. Koufman, 330 N.C. 93, 97, 408 S.E.2d 729, 731 (1991) ("Where no exception is taken to a finding of fact by the trial court, the finding is presumed to be supported by competent evidence and is binding on appeal.").
When the twenty-six (26) Findings (to which the Appellant failed to assign 
error) are summed up in their totality, it is clear why the trial court dismissed the 
Petitions.  The trial court found that this was a family which had been under a great deal of stress for a number of reasons (R. p. 51-2), and that an incident occurred on 18 May which was “inappropriate.” (T. p. 294, lines 2-6).  But there was insufficient evidence to support a finding as to whether even one incident of domestic violence occurred, or whether it was merely a situation where “the parents were just arguing a lot.” (T. p. 289, line 24, through p. 290, line 1).  

The Appellant has not challenged the fact that the scene was chaotic when the officer arriver at the M. – Y. home.  The Appellant has not challenged the fact that the Respondent-mother asserted that the “father had a gun in his possession but did not point it at her.” (R. p. 52).  The Appellant has also not challenged the fact that the officer’s actions were consistent with his testimony at the hearing, in that no felony charges were filed, no kidnapping charges were filed, and no Amber Alert was issued (R. p. 52).  Also, although the members of the extended family were concerned about the situation, they were not concerned enough to leave their residence (R. p. 54).
The court further found (and the Appellant has not assigned error to the finding) that Ms. Y., the Respondent-mother, was directed by DSS & the officer to take out charges against the father, and to go to the domestic violence shelter (R. p. 52-3).  The mother complied with DSS’s directive even though she did not believe that it was necessary to go to the shelter.  “DSS told the Respondent mother that her children would be removed from her custody if she left the shelter.” (R. p. 53).  

The mother’s plan was to take the children and stay with her aunt, where a social worker had previously placed Ms. Y’s minor siblings.  DSS had contact information for the aunt in its files, but because Ms. Y. was unable to give precise contact information to the social worker on the spot, the mother was told her plan was inappropriate (R. p. 53)..  Despite the fact that DSS had previously believed that the aunt’s home was safe & appropriate, when Ms. Y. informed the social worker that she was going to leave the shelter, the social worker obtained nonsecure custody orders and removed the children (R. p. 53).  These are additional facts found by the trial court, which the Appellant has not challenged, and so are binding on appeal.

The totality of those facts and circumstances do not add up to clear, cogent, and convincing evidence that the children were neglected or dependent.  The children were not dependent, because the mother did not lack an alternative care arrangement;  she and the children could have stayed with her aunt, a placement DSS had already endorsed by utilizing it for Ms. Y’s minor siblings (R. p. 53).

There was insufficient clear, cogent, and convincing evidence to support a legal conclusion that the children were neglected.  Clear, cogent, and convincing evidence is “plenary,”  In re Nesbitt, 147 N.C. App. 349, 355- 56, 555 S.E.2d 659, 664 (2001); In re Adcock, 69 N.C. App. 222, 227, 316 S.E.2d 347, 350 (1984).  Clear, cogent, and convincing evidence is “evidence which should 'fully convince.'” In re Smith, 146 N.C. App. 302, 304, 552 S.E.2d 184, 186 (2001).

The evidence in this case was contradictory and confusing, not plenary, and the trial court was not fully convinced.  To a great extent, the Petitioner/Appellant relied on a transcript from an earlier hearing.  The trial court found the Petitioner’s reliance on that transcript troubling.  The mother was not represented by counsel at that 
hearing, English is her second language, and the transcript was of poor quality.  (T. p. 57, line 5, through p. 71, line 13).  The Petitioner could have called the parents to testify at the adjudication hearing;  the trial court even suggested it (T. p. 63, lines 17-23).  But the petitioner elected not to call the parents.
In a bench trial, the trial court has the authority & responsibility to determine how much weight to give each piece of evidence,  In re Oghenekevebe, 123 N.C. App. 434, 439, 473 S.E.2d 393, 397 (1996)(“When the trial court is the trier of fact, the court is empowered to assign weight to the evidence presented at the trial as it deems appropriate.”)  “[T]he trial judge acts as both judge and jury...[and] resolv[es] any conflicts in the evidence[,] [i]f there is competent evidence to support the trial court's findings of fact and conclusions of law, the same are binding on appeal even in the presence of evidence to the contrary.” Id. (emphasis added).  This judge decided to rely more on the witnesses who testified at the hearing over which she presided, and to give less weight to a transcript, because she did not preside over the earlier hearing, and was not able to observe those witnesses and their demeanor to determine the accuracy of their testimony (T. p. 286, line 8, through p. 287, line 8).

The Appellant assigned error to Finding no. 26,and argued it in its brief (at 8, et seq).  In its brief, the Appellant incorrectly stated the Standard of Review.  The Appellant states that the applicable standard of review is abuse of discretion Appellant’s Brief at 8).  Appellant cites Williams v. Bell, 167 N.C. App. 674, 606 S.E.2d 436 (2005), ostensibly to support its contention.  However, Appellant’s reliance on Williams is misplaced.  Williams concerns an insurance claim on a fishing boat, and this Honorable Court applied an abuse of discretion standard when determining whether the trial court abused its discretion in excluding evidence of an insurance policy.  
As stated above (see supra at p. 7,) this court has consistently held that the appropriate standard of review of abuse/neglect/dependency cases is whether the findings are supported by clear, cogent, and convincing evidence.  The findings in the case at Bar must be reviewed under that standard, and not on an abuse of discretion standard.
In trying to argue that the trial court should not have made Finding no. 26, Appellant makes an argument in favor of Respondent-mother’s position:  the evidence was not clear, cogent, & convincing;  it was contradictory & confusing (Appellant’s Brief at 10-13).  When parsed out, one sentence at a time, it is clear that there was sufficient evidence to support the Finding as a whole.
Finding of Fact no. 26 states, initially, that “[t]he court received into 
evidence a transcript of the non-secure hearing of May 25, 2005, which included testimony from the Respondent father and Respondent mother.” (R. p. 54)   This is supported by indisputable evidence.  The court specifically stated, “I’ll admit it into evidence.” (T. p. 71, lines 12-13).  The second sentence of Finding of Fact no. 26 states that, “[t]he court specifically notes that the Respondent mother was not represented by counsel at said hearing.”  There is evidence to support that statement:  the order from that hearing shows that the mother was not represented (R. p. 38).
The third sentence of Finding of Fact no. 26 states that, “[t]he Respondent parents gave conflicting and confusing testimony throughout the hearing.”  The Appellant makes the same point in his brief very specifically, and itself argues that the testimony was “confusing and contradictory” (Appellant’s Brief at 10-13).  Thus the Appellant agrees with that portion of Finding of Fact no. 26.
The final statement included in Finding of Fact no. 26 (R. p. 54) states,

This Court was not able to observe the demeanor, expressions, or actions of the Respondent[s] throughout their testimony making it difficult for this Court to determine which portions of the testimony should be considered credible and what weight should be given to the evidence presented.
(R. p. 54).  This statement is also indisputable.  The trial court admitted the transcript, but in so doing said that it would review the transcript and determine what parts of it were credible, and what parts were not;  in other words, the Court explained that is was doing its job, which is to decide how much weight to accord each piece of 

evidence.  “When the trial court is the trier of fact, the court is empowered to assign weight to the evidence presented at the trial as it deems appropriate,”  In re Oghenekevebe, 123 N.C. App. 434, 439, 473 S.E.2d 393, 397 (1996).

Likewise, in Finding of Fact no. 28, the trial court explained its reasoning.  Having considered the transcript which was admitted at the Appellant’s insistence, the trial court was at liberty to determine how much credibility to accord each part of it.  Having considered all the evidence, the trial court concluded that it was not convinced that the father pointed a gun at the mother, and believed that if the father did point a gun, it was locked at the time (R. p. 54).  The trial court stated the same thing in its oral findings (T. p. 291, line 16, through p. 292, line 10).  
Findings of Fact no’s 7 & 18 (R. p. 52-3) corroborate and support Finding no. 28, and the Petitioner/Appellant did not assign error to Findings 7 & 18.  Finding of Fact no. 28 was, therefore, supported by competent evidence, and, as stated above (see supra at 13) the trial court's findings of fact are binding on appeal even if there was evidence to the contrary, since there was competent evidence to support them. 
The same argument applies to Finding of Fact no. 29 (R. p. 54).  The trial court weighed all the evidence and determined that the children were not taken by force, but left voluntarily; that an incident took place, but that the evidence was not plenary or fully convincing;  that there was insufficient clear, cogent, and convincing evidence to support an assertion that the children were endangered, or that the 

incident constituted domestic violence.  The Appellant tries to argue that the 

“removal” of the children was not “peaceful.” (Appellant’s Brief at 16,18).  It was not the trial court’s assertion that the children were “removed” or that the situation was “peaceful.”  It was the trial court’s job to weigh the evidence and determine if the children were neglected and/or dependent.  The Petitioner failed to meet its burden of proof, and failed to prove that the children were neglected and/or dependent, and as a result, the Petitions were dismissed.
As this Honorable Court already knows, in cases where there is genuine domestic violence, the pattern continues, and typically escalates.  It is very telling, in the case at Bar, that the children were returned to the parents just a few weeks after they went into DSS’s custody (T. p. 121, lines 14-23).  The hearing in this case did not conclude until 6 October (T. p. 2-3).  The order was not entered until 2 February 2006, eight (8) months after the original incident.  It is reasonable to assume that if any incidents of domestic violence occurred during those months, the Department would have taken some action, since it retained legal custody of the children.  The trial court should be affirmed.
II.
THE TRIAL COURT RULED CORRECTLY AND SHOULD BE AFFIRMED, BECAUSE CONCLUSION OF LAW NO. 3 IS SUPPORTED BY THE FINDINGS OF FACT
As stated above, (see supra at 10,)  the Appellant failed to assign error to twenty-six (26) of the twenty-nine (29) Findings made by the trial court, and those are deemed to be binding on appeal.  As to the three (3) Findings to which he assigned error, they were supported by competent evidence.  

Therefore, even though there might have been some evidence to the contrary, the trial court, as the trier of fact, examined the evidence and determined its weight.  In re Oghenekevebe, 123 N.C. App. 434, 439, 473 S.E.2d 393, 397 (1996). “[F]indings are conclusive on appeal, even if record evidence 'might sustain findings to the contrary.'" Shipman v. Shipman, 357 N.C. 471, 475, 586 S.E.2d 250, 254 (2003).  This Honorable Court must affirm 'where the court's findings of fact are based upon clear, cogent and convincing evidence and the findings support the conclusions of law.'” In re Nesbitt, 147 N.C. App. 349, 352, 555 S.E.2d 659, 662 (2001)(citation omitted).

Our Supreme Court has made it clear, "that not every act of negligence on the part of parents or other care giver constitutes ‘neglect’ under the law and results in a ‘neglected juvenile.’" In re Stumbo, 357 N.C.279, 582 S.E.2d 255 (2003).  In the case at Bar, an unfortunate incident occurred on 18 May 2005.  However, it did not rise to the level of neglect contemplated by North Carolina Law.  The children were not dependent because the mother did not lack an alternative plan of care.  The Petitioner failed to carry its burden of proof.  The Findings are supported by competent evidence, and the Findings support the Conclusions of Law.  The Petitioner failed to carry its burden of proving that the children were neglected and/or dependent.  
Further, it must be noted that although Petitions are dismissed with prejudice, the Department is never prohibited from filing new Petitions if there are new allegations of abuse, neglect, or dependency.  There is no evidence that there have been any further incidents requiring the intervention of the Department since May of 2005.  It is also significant that the Guardian ad Litem for the children did not testify or put on any evidence.  The GAL did not appeal.
Finally, in the interests of judicial economy, the Respondent-mother hereby incorporates by reference any and all arguments made by the Respondent-father in his Brief which are not inconsistent with arguments made in this Brief.  The trial court ruled correctly in dismissing the Petitions, and should be affirmed.

CONCLUSION 
For all of the above-stated reasons, the Court of Appeals should affirm the trial court’s order dismissing the Petitions.
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