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ARGUMENT
I.  THE TRIAL COURT HAD SUBJECT MATTER JURISDICTION AND PERSONAL JURISDICTION OVER THE RESPONDENT MOTHER.

ASSIGNMENT OF ERROR NO. 6 

N.C.G.S. 7B-200 states that the district “court has exclusive, original jurisdiction over any case involving a juvenile who is alleged to be abused, neglected, or dependent.” N.C.G.S. 7B-200 (2001).  On Jan. 13, 2004 and Jan. 28, 2004, petitions alleging neglect were filed in this case.  The petitions clearly stated the allegations supporting the petitioner’s claim for neglect.  The district court had subject matter jurisdiction in this case. (R pp. 5-8,16-20)

N.C.G.S. 7B-401 explains that “the pleading in an abuse, neglect, or dependency action is the petition.  The process in an abuse, neglect, or dependency action is the summons.”  N.C.G.S. 7B-401 (1999).  As with a civil action and N.C.G.S. 1A-1, Rule 3, the pleading commences the action.  See N.C.G.S. 1A-1, Rule 3 (1987).  Similarly, as with a civil action and N.C.G.S. 1A-1, Rule 4(a), the summons is related to notice of the lawsuit, due process, and, potentially, the issue of personal jurisdiction.  See N.C.G.S. 1A-1, Rule 4(a) (2001).

Appellant mother does not argue that she does not have minimum contacts with N.C.  She does not argue that the court lacked the power to decide the issues raised in the petition or to exercise its authority over her.  Rather, she argues that the procedure used to invoke the court’s power was defective.  She argues that process or service of process was insufficient.  However, even if process was insufficient, appellant mother waived this defense by making a general appearance in the lawsuit.

N.C.G.S. 1-75.7 provides that “a court of this State having jurisdiction of the subject matter may, without serving a summons upon him, exercise jurisdiction in an action over a person:

(1) who makes a general appearance in an action; provided, that obtaining an extension of time within which to answer or otherwise plead shall not be considered a general appearance...”  N.C.G.S. 1-75.7 (1975).

A general appearance is construed liberally.  Virtually any action other than a motion to dismiss for lack of jurisdiction constitutes a general appearance.  Jerson v. Jerson, 68 N.C. App. 738, 315 S.E.2d 522 (1984).  In a child custody action in which no service of process was made upon the defendant or his attorney, the defendant made a general appearance when his attorney participated in a conference with the plaintiff and the district court judge.  Williams v. Williams, 46 N.C. App. 787, 266 S.E.2d 25 (1980).

In this case, the record shows that a summons was issued with the first petition.  Appellant mother was served with the nonsecure custody order.  On Jan. 28, 2004, the mother appeared in court with her attorney.  The mother appeared in court with her attorney again on Feb. 4, 2004, and a hearing was held on the necessity of continuing the non-secure custody order.  In its order, the court found that the mother had been served.  The mother appeared and fully participated in the adjudication and disposition hearing held on April 26-29, 2004.  The mother testified, was cross-examined, and called her own witnesses.  Again, in its order, the court found that the mother was properly served. (R pp. 9-12,25-26,29-30,42)

Throughout the course of the proceeding, the mother never mentioned the issue of alleged insufficiency of process.  The issue was first raised on appeal.

Many cases cited in appellant’s brief involve parties who raised the issue of insufficiency of process or service of process prior to a general appearance in the action.  In In re Mitchell, no summons was issued.  The respondents moved to dismiss the neglect petition before the first non-secure custody hearing.  In re Mitchell, 126 N.C. App. 432, 485 S.E.2d 623 (1997).  The defendant’s only appearance in Southern Athletic/Bike v. House of Sports was to raised the issue of insufficiency of service of process.  Southern Athletic/Bike v. House of Sports, 53 N.C. App. 804, 281 S.E.2d 698 (1981).  See also Cole v. Cole, 37 N.C. App. 737, 247 S.E.2d 16 (1978) (defendant appeared only to move to set aside a judgment due to insufficient process).  In re McKinney involved a petition which did not set forth the claim or any facts to support it and raised the issue of subject matter jurisdiction, which are not issues in this case.  In re McKinney, 158 N.C. App. 441, 581 S.E.2d 793 (2003).

In In re Collins, the appellant argued that the proceeding was fatally defective, because the record failed to show affirmatively that summons and a copy of the petition was served upon his parents and him as outlined in the relevant juvenile statute.  The record did not show the manner or time of service of summons.  However, the record did show that two petitions were filed which plainly stated the State’s claims.  A continuance order was entered, which indicated that the appellant was being represented by an attorney.  Appellant appeared and testified at the hearing and called his own witnesses.  The Court of Appeals found no error in the judgment.  In re Collins, 12 N.C. App. 142, 182 S.E.2d 662 (1971).

Similarly, the trial court properly exercised its jurisdiction over the subject matter and parties in this case.

II.  THE TRIAL COURT DID NOT ERR IN ADJUDICATING THE MINOR CHILD NEGLECTED IN THAT IT WAS PROVED BY CLEAR, COGENT, AND CONVINCING EVIDENCE.

ASSIGNMENT OF ERROR NO. 1

III.  THE TRIAL COURT DID NOT ERR IN DENYING THE RESPONDENT MOTHER’S MOTION TO DISMISS AT THE CLOSE OF THE EVIDENCE.

ASSIGNMENT OF ERROR NO. 8

IV.  CLEAR, COGENT, AND CONVINCING EVIDENCE SUPPORTS FINDINGS OF FACT #12, 13, 22, 23, AND 28, AND FINDINGS WERE PROPERLY MADE REGARDING OTHER CIVIL MATTERS WHICH HAD PREVIOUSLY BEEN LITIGATED AND JUDGMENT ENTERED THEREON.

ASSIGNMENT OF ERROR NO. 7   (R pp. 43-44, Findings 12, 13, 18, 19, 22, 23, 28) 

The Appellee Father has previously made his arguments regarding the court’s findings and conclusions of neglect and the findings of fact in the adjudication and disposition order.  The Appellee Father incorporates by reference as though fully set out herein the brief he filed on July 27, 2005 in this same file.

The finding regarding the mother taking prescription medicine for pain and anxiety for at least ten years comes from her own testimony.  (R p. 43, T p. 757)

V.  THE TRIAL COURT DID NOT ABUSE ITS DISCRETION IN DETERMINING THAT THE BEST INTERESTS OF THE CHILD DICTATED THAT THE CHILD BE PLACED WITH HER BIOLOGICAL FATHER.

ASSIGNMENT OF ERROR NO. 2   (R p. 46)

At the dispositional hearing, the trial court must only consider the best interests of the child.  In re Rholetter, 162 N.C. App. 653, 592 S.E.2d 237 (2004).

In this case, the mother and stepfather had neglected H.S.F.  In face of all of the evidence, they continued to deny any problem whatsoever.  Instead, they threatened the social workers and doctors.  They seemed to think that all of their problems were caused by the professionals involved in the case.  The mother and stepfather saw nothing wrong with sticking H.S.F. in the middle of their discussion with DSS.  They virtually asked H.S.F. to defend them.  They saw nothing wrong with the role reversal that had taken place between H.S.F. and her mother, so that H.S.F. frequently cared for her mother instead of her mother caring for H.S.F.  The mother and stepfather saw nothing wrong with black eyes, broken limbs, phones ripped out of the wall, phone calls to 911 on a frequent basis, loaded shotguns in and around the house, an escape plan for the child, etc.  The mother and stepfather neglected H.S.F., and they made it clear that the neglect would continue.

The maternal grandfather also viewed DSS and the professionals involved in the case as a nuisance.  He was not willing to work with DSS.  He considered the situation at the mother’s home to be fine and thought that the child should return to it.  For this reason alone, placement with the maternal grandfather was not in the best interest of the child.  (T pp. 710-711)

H.S.F. was placed with her father and her paternal grandmother.  She was not placed with strangers.  H.S.F. knew the Fords, who were able to care for her without neglecting her.  H.S.F. was doing well with the Fords, and she was a happy child. (T pp. 714-715) The trial court did not abuse its discretion in placing the minor child with the Fords.

VI.  THE TRIAL COURT DID NOT ERR IN CONCLUDING THAT DSS HAD MADE REASONABLE EFFORTS AND IN RELIEVING DSS OF ITS DUTY TOWARDS REUNIFICATION.

ASSIGNMENT OF ERROR NO. 4   (R p. 46)

VII.  THE TRIAL COURT DID NOT ERR IN FAILING TO FOLLOW THE PROVISIONS OF N.C.G.S. 7B-507(c).

ASSIGNMENT OF ERROR NO. 5   

N.C.G.S. 7B-507 involves cases in which “an order placing or continuing the placement of a juvenile in the custody or placement of a county department of social services” has been entered.  N.C.G.S. 7B-507 (2001).  This case does not involve such an order.  In this case, legal custody was given jointly to the parents, and physical custody was distributed between the parents and grandparents.  DSS no longer had any control over the placement of the child or any responsibility to reunify the family.  The court no longer had to conduct review or permanency planning hearings.  The family had been reunified.  See In re Rholetter, 162 N.C. App. at 653, 592 S.E.2d at 237 (restoring custody to a parent relieves court of obligation to conduct periodic judicial reviews of the placement).  (R pp. 46-48)

As to the reasonable efforts made by DSS and the futility of  the situation, the mother and stepfather did not simply deny the allegations, as is suggested by appellant mother’s brief.  Prior to the filing of the petition, the mother and stepfather would not talk with DSS about any services.  They would not accept any offer of services or guidance.  They were openly hostile to DSS and told DSS not to call them again but to call their attorneys. (T pp. 426-429)

After the non-secure custody order was entered and H.S.F. was taken out of the mother’s home, DSS attempted to work with the mother, stepfather, and their attorneys.  DSS recommended services focusing on domestic violence and potential substance abuse.  DSS suggested assessments of the parties as to domestic violence and substance abuse.  If the substance abuse assessment recommended no treatment, then they did not have to do anything.  However, the parties refused to do any part of the recommended case plan, even the assessments.

The stepfather had waved a loaded gun around the maternal grandfather and the child.  There was uncontroverted evidence of guns, black eyes, broken limbs, poor compliance with diabetic treatment, and other problems in the home.  And yet, the mother and stepfather were adamant that they did not need any services.  The mother and stepfather called the caseworker a number of times to complain about the unfairness of the investigation.  They would not communicate about potential services or problems.  The mother and stepfather attempted to call the caseworker’s superiors and personnel at the state level to complain about the Cleveland County caseworkers.  The maternal grandfather maintained the same position as the mother and stepfather and refused to assist DSS.  (T pp. 702-714)

In general, from August of 2003 to January of 2004, DSS attempted to work with the mother and stepfather regarding domestic violence.  The parties did sign a case plan but never complied.  The domestic violence continued as evidenced by the 911 tape and the filing of the domestic violence complaint in October and November of 2003. (T pp. 725-729)

In addition to the DSS caseworkers, the mother and stepfather had threatened two of the mother’s doctors.  The stepfather especially had displayed a hostile, violent, and aggressive temperament.  Under the circumstances, the court could only conclude that DSS had made reasonable efforts at reunification and that any further efforts would prove futile. 

VIII.  THE TRIAL COURT DID NOT ERR IN DETERMINING THAT ONE OF THE FACTORS CAUSING NEGLECT WAS THAT THE MOTHER ABUSED SUBSTANCES, AND THE MOTHER WAS NOT ENTITLED TO THE APPOINTMENT OF A GUARDIAN AD LITEM.

N.C.G.S. 7B-101(9) defines a dependent juvenile as “a juvenile in need of assistance or placement because the juvenile has no parent, guardian, or custodian responsible for the juvenile’s care or supervision or whose parent, guardian, or custodian is unable to provide for the care or supervision and lacks an appropriate alternative child care arrangement.”  N.C.G.S. 7B-101(9) (1999).

N.C.G.S. 7B-602(b)(1) directs the court to appoint a guardian ad litem to represent a parent “where it is alleged that the juvenile is a dependent juvenile within the meaning of G.S. 7B-101 in that the parent is incapable as the result of substance abuse, mental retardation, mental illness, organic brain syndrome, or any other similar cause or condition of providing for the proper care and supervision of the juvenile...”  N.C.G.S. 7B-601(b)(1) (2001)

N.C.G.S. 7B-602(b)(1) is narrow in scope and does not require the appointment of a guardian ad litem in every case where dependency is alleged, nor does it require the appointment of a guardian ad litem in every case where substance abuse or some other cognitive limitation is alleged.  In re H.W., 163 N.C. App. 438, 594 S.E.2d 211, cert. denied, - N.C. -, 599 S.E.2d 46 (2004).

The mother argues in her brief that the petitions make allegations related to the mother’s “mental illness and substance abuse problems.”  In truth, neither of the petitions filed in this case make any allegations related to dependency.  The allegations are all related to domestic violence and the fact that the domestic violence “causes an environment injurious to [H.S.F.].”  (R pp. 5-8,16-19)

Surely, this case is not about dependency. No evidence was presented that the mother was mentally ill or had a severe substance abuse problem.  The evidence presented showed that the mother lived in a home in which domestic violence made the environment injurious to the child.  The mother recognized this, as she made an escape plan for H.S.F. and depended on her father to care for H.S.F. when things were out of control.

The evidence showed that the mother’s poor compliance with her diabetic treatment was willful and also placed her child in an injurious environment.  Dr. Young testified that the mother was “poorly compliant” with her diabetic treatment and that she was released from one endocrinologist for non-compliance of diabetic treatment.  (T pp. 224-225, 239-240)

The volume of pain medication was such that the court could not find that it rose to the level of dependency.  However, it did pose a risk for H.S.F., as her mother was especially vulnerable to domestic violence and further health problems and placed H.S.F. in the position of caring for her mother.

The focus of dependency is a parent’s incapability of caring for the child due to some debilitating condition listed in N.C.G.S. 7B-602(b)(1).  See In re H.W., 163 N.C. App. at 438, 594 S.E.2d at 211; In re Estes, 157 N.C. App. 513, 579 S.E.2d 496, disc. review denied, 357 N.C. 459, 585 S.E.2d 390 (2003).  In this case, the allegations and evidence focus on the mother placing H.S.F. in an environment injurious to her welfare and the mother’s neglect - not any incapacity to care for H.S.F.  Thus, the mother was not entitled to the appointment of a guardian ad litem.                


CONCLUSION

Based on the foregoing, Respondent/Appellee Father,  respectfully requests that the trial court’s order of adjudication and disposition be affirmed.

This the           day of August, 2005.
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