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Standard of review
The standard of review included herein is in addition to the standards of review included in the mother’s brief.

In her arguments, the mother has argued that the findings of fact do not support the legal conclusions made in the custody order(s).  For these arguments, the standard of review regarding the findings of fact is whether there is competent evidence to support the trial court’s findings of fact.  Shear v. Stevens Building Co., 107 N.C. App. 154, 418 S.E.2d 841 (1992).  The standard of review of legal conclusions made by the court is whether the conclusion is  supported by findings of fact.  In re Helms, 127 N.C. App. 505, 491 S.E.2d 672 (1997).


ARGUMENT
I.  THE FINDINGS OF FACT SUPPORT THE CONCLUSION OF LAW THAT IT IS IN THE BEST INTEREST OF THE MINOR CHILD FOR HER LEGAL CUSTODY TO BE GRANTED TO HER FATHER. 

ASSIGNMENT OF ERROR NO. 4 (R pp. 112-120) 

     The mother has not excepted to any of the trial court’s findings of fact, so they are presumed to be correct and supported by the evidence.  In re Moore, 306 N.C. 394, 293 S.E.2d 127 (1982).

In support of its conclusion regarding custody, the trial court found that the child enjoys a loving relationship with the father.  The court found that the father had exercised visitation on a regular basis and to the extent given by the trial court.  The court found that it had considered the positive home study done on the father.  Most importantly, the trial court found that the father has not abrogated his constitutional right to parent the child and is not unfit.  Given the facts of this case and the mother’s steadfast refusal to identify and address her problems, this finding alone would be sufficient to support a change of custody to the father.  (R pp. 78-81, 113, 115, 117)

In addition to these findings of fact, all of the findings of fact which support the conclusion that the child should not be in the sole custody of the mother and/or grandfather likewise support the conclusion that the father should have legal custody and joint physical custody.  In fact, the majority of the findings recite the continual neglect of the child by the mother and stepfather.  The mother and stepfather continue to engage in domestic violence.  They continue to deny the violence and will not cooperate with any DSS agency.  (R pp. 113-117) 

To a certain extent, the grandfather also denies any problems with domestic violence.  Although he recognizes that the child needs to be protected from the violence occurring between the mother and stepfather, he characterizes it as “fussing.”  The court recognized and found that the grandfather would not cooperate with  Gaston County DSS.  The trial court found it necessary to make a finding cautioning the grandfather to abide by the terms and conditions of the custody order.  The trial court found it necessary to make findings that expressed the court’s reliance on the grandfather’s and father’s ability to cooperate in a joint physical custodial arrangement.  The grandfather is 68 years old.  (R pp. 114, 117 T p. 63, 65-66)

The father has not abrogated his constitutional right to parent the child.  He is entitled to legal custody, and the facts and evidence support this.  The child is doing well in school while at her grandfather’s.  The grandfather is willing to concede that the child should not be exposed to violence.  The child wants to live with either her mother or her grandfather.  However, the grandfather continues to deny any problems with domestic violence.  He will not cooperate with DSS.  He may or may not abide by a court order.  Pursuant to these facts and evidence, the child’s best interests are served by some further protection.  The fact that the father will be responsible for major decisions affecting the child and involved in a joint physical custodial arrangement provides a measure of protection, since the father will be involved and have the right to act on the part of the child.

The father is not “passive,” as the mother argues in her brief.  The father has been present throughout the case.  He attended all of the hearings and reviews.  When the trial court gave the mother physical custody of the child, the father appealed the order.  The father has cooperated with the entire process, including having a home study done.  The father visits his daughter but respects her wishes.  The father wants to protect the child but does not want to make things harder than they have to be for his child.  (R pp.  29, 41, 60-67, 78-81, 112, T pp. 92-96)  

The trial court made a specific finding regarding the father saying, “I’d take her,” in response to whether or not he wanted custody.  However, the question the father was asked was “are you wanting to take care of [H.]?”  In fact, the father’s testimony reflects the fact that he would like to have custody of the child, and yet he recognizes how problematic it may be at this point.  The child is not a young child.  She has lived with her mother and her grandfather most of her life.  She is doing well in school and involved in extracurricular activities.  She wants to live with her mother or grandfather.  (R pp. 113, 115, 117 T pp. 94-96)

Finally, bolstering all of the other factual findings is the trial court’s finding that it was “sanctioning physical custody with Tom Adams for the sole purpose to continue the stability and promote the educational needs of the child as well as trying to preserve the positive aspects of the mother’s relationship with [the] child that exists separate from David Bradshaw.”  Consistent with the father’s perspective, this finding suggests that the court left the child in the grandfather’s joint physical custody, because  the child was doing well at the grandfather’s, and she wanted to be there.  Given the child’s age and preferences, a change in physical custody might be disruptive.  However, some measure of protection is provided by the father having legal custody.  (R p. 120)

Given the father’s fitness and involvement in the child’s life, as was outlined in the factual findings of the order, it could not be in the best interest of the child to be in the sole custody of the grandfather.  In its order, the trial court created a custodial arrangement in which the child could see her mother and live with her grandfather during the school year.  The father has the ability to stay involved and to intervene if the child needs  protection.  The custodial arrangement is supported by the factual findings and is in the best interests of the child, and the trial court did not err in ordering it.

II.  THE TRIAL COURT DID NOT ERR AS A MATTER OF LAW AND MADE SUFFICIENT FINDINGS OF FACT AND CONCLUSIONS OF LAW SUPPORTING THE ENTRY OF A CUSTODY ORDER GRANTING LEGAL CUSTODY OF THE CHILD TO THE RESPONDENT FATHER UNDER G.S. CH. 50, PER G.S. 7B-911(c)(1).  MOREOVER, NO NOTICE OF APPEAL WAS FILED REGARDING THE SEPARATE CIVIL CUSTODY ORDER, AND ARGUMENTS II AND III SHOULD BE DISMISSED. 

ASSIGNMENT OF ERROR NO. 8 (R pp. 126.4-126.11)

III.  THE TRIAL COURT DID NOT ERR AS A MATTER OF LAW IN TERMINATING THE COURT’S JURISDICTION IN THIS JUVENILE PROCEEDING, BECAUSE THE COURT, IN A SEPARATE ORDER, MADE SUFFICIENT FINDINGS OF FACT INDICATING THAT THERE WAS NOT A NEED FOR CONTINUED STATE INTERVENTION ON BEHALF OF THE JUVENILE PER G.S. 7B-911(c)(2) AND THE MOTHER WAS NOT PREJUDICED BY THE LACK OF A LITERAL FINDING TO THAT EFFECT.

ASSIGNMENT OF ERROR NO. 9 (R pp. 126.4-126.11)


Motion to Dismiss
In her notice of appeal, the mother appealed the review order entered on September 14, 2006 only.  She did not appeal the civil custody order which was entered on November 13, 2006.  Both of these arguments involve the civil custody order entered on November 13, 2006.  Because the Court of Appeals has no jurisdiction to hear appeals when there has been no notice of appeal filed and served on the parties, Appellee Father moves for the dismissal of these arguments.  See O’Neill v. Southern Nat’l Bank, 40 N.C. App. 227, 252 S.E.2d 231 (1979).  (R pp. 112-121, 126.1-126.11)


Argument
     N.C.G.S. 7B-911(c) states: “[t]he court may enter a civil custody order under this section and terminate the court’s jurisdiction in the juvenile proceeding only if:

(1) In the civil custody order the court makes findings and conclusions that support the entry of a custody order in an action under Chapter 50 of the General Statutes...; and

(2) In a separate order terminating the juvenile’s jurisdiction in the juvenile proceeding, the court finds:

a.  That there is not a need for continued State intervention on behalf of the juvenile through a juvenile court proceeding; and

b.  That at least six months have passed since the court made a determination that the juvenile’s placement with the person to whom the court is awarding custody is the permanent plan for the juvenile, though this finding is not required if the court is awarding custody to a parent or to a person with whom the child was living when the juvenile petition was filed.”  N.C.G.S. 7B-911(c) (2005).

In his first argument, the father has argued that the findings of fact and the evidence support the conclusion of law that it is in the child’s best interest to be in the legal custody of the father and the joint physical custody of the father and grandfather.  This argument is incorporated herein by reference.  The legal standard used in Chapter 50 is the same legal standard the trial court used, i.e. the best interests of the child.  See N.C.G.S. 50-13.2 (2004).  N.C.G.S. 50-13.2 even directs the court to consider domestic violence between the parties and the safety of the child.  Id.  In keeping with N.C.G.S. 50-13.2, the trial court considered all relevant factors and included findings of fact supporting its determination of what was in the best interests of the child.

The trial court did not order physical placement with the grandfather, as is argued by the mother.  The trial court gave the father legal custody.  The grandfather and father share joint physical custody.  Although the grandfather is constrained in that he cannot make major decisions affecting the health and welfare of the child, the grandfather is able to make the daily decisions inherent in having joint physical custody.  This custody order is not like the previous one.  The child is not placed with the grandfather.  The grandfather has joint physical custody and all of the rights that go along with it.  (R p. 126.10)

The mother has not been prejudiced by the entry of a civil custody order.  The mother has not lost her standing to appear in the civil custody action.  In keeping with the directive of N.C.G.S. 7B-911(b), the civil action is Father, Defendant v. Mother and Grandfather, Defendants.  As a defendant and a parent, the mother is able to move for a modification of custody.  See N.C.G.S. 50-13.1(2005) and 50-13.7(1999). (R pp. 119, 126.4)

The trial court did not literally find that “there is not a need for continued State intervention on behalf of the juvenile through a juvenile court proceeding.”  However, in the preamble of the civil custody order, the court did find that DSS custody had been terminated and that a final dispositional order had been entered.  In fact, the dispositional order found that efforts on the part of DSS would be futile and allowed DSS to cease reunification efforts.  This was in May of 2004.  In the factual findings of the civil custody order entered in November of 2006, the court described how fruitless it would be for the DSS to try to work with the mother and stepfather.  The mother and stepfather did not respond to the Gaston County DSS, as they had not responded to the Cleveland County DSS.  The mother and stepfather denied that they had any problems or that their problems could affect the child.  The court found that the mother was not fit and proper and was not able to provide proper care and supervision for the child in a safe environment.  (R pp. 44, 46, 126.4-126.10) 

The court then ordered that legal custody would be with the father, and the father and grandfather would share joint physical custody.  The custody order explained why State intervention would not help the child in regards to reunification with her mother and ordered a final custody determination.  These findings are the same as finding that there is no need for continued State intervention on behalf of the juvenile.  See In re L.B., (No. COA06-483 Filed Jan. 2, 2007); In the Matter of J.C.S. and R.D.S., 164 N.C. App. 96, 595 S.E.2d 155 (2004)(permanency planning order did not contain a formal listing of statutory factors but written findings were sufficient as they addressed the relevant factors).  (R pp. 126.4-126.11)

It is ironic that the mother would make this argument.  The stepfather, the mother, and the grandfather are all hostile to State entities.  They have opposed State intervention throughout the case.  And yet now the mother suggests that the failure to make a finding about the need for State intervention should remand this case to the trial court. 

As to a violation of N.C.G.S. 7B-911(c)(2)(b), a finding regarding six months having passed after the determination of a permanent plan is not necessary, because a parent was awarded custody of the child.  See N.C.G.S. 7B-911(c)(2)(b).

If N.C.G.S. 7B-911(c)(2)(a) requires the trial court to use the exact verbiage included in the statute, not every such violation results in reversal.  For example, errors regarding the findings of fact and statutory deadlines require a showing that the error was material and prejudicial, amounting to a denial of a substantial right that will likely affect the outcome of an action.  In re K.D.L., - N.C. App. -, 627 S.E.2d 221 (2006); Starco, Inc.  v. AMG Bonding and Ins. Services, 124 N.C. App. 332, 477 S.E.2d 211 (1996).  As argued previously, the mother has not been prejudiced by the entry of either custody order.  Given the facts of the case and the mother’s refusal to make a safe home for the child, the custodial arrangement is anything but prejudicial.  The court’s disposition has promoted the mother’s involvement with the child despite all of the evidence of neglect.  If the mother will work on creating a safe home, then she will be able to move to modify the custodial arrangement.

The trial court complied with N.C.G.S. 7B-911 and its custody order is supported by sufficient evidence, findings of fact and  conclusions of law.


CONCLUSION

Based on the foregoing, Respondent/Appellee Father,  respectfully requests that the trial court’s custody review order and civil custody order be affirmed.
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