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Questions Presented

I.  DID THE TRIAL COURT ERR IN ACCEPTING TRIAL COUNSEL’S STIPULATION OF A FACTUAL BASIS TO THE ALLEGATIONS CONTAINED IN THE PETITION WITHOUT TAKING EVIDENCE AT ADJUDICATION IN CONTRAVENTION OF THE MANDATORY STATUTORY PROCEDURE?

II.  DID THE TRIAL COURT ERR IN FINDING THAT IT WOULD BE IN THE MINOR CHILDREN’S BEST INTEREST TO TERMINATE MS. SCOTT’S PARENTAL RIGHTS?




   


Statement of the Case

On August 18, 2003 the Forsyth County Department of Social Services filed summonses and petitions to terminate the parental rights of the respondent-mother concerning her son and daughter.  Both petitions were tried at the December 1, 2003 District Court Session before the Honorable Laurie Hutchins.  After conducting an evidentiary hearing, Judge Hutchins found it in the best interests of the juveniles to terminate the respondent-mother’s parental rights on December 1, 2003.  The Court directed the petitioner to prepare the order at that time.  The order was signed by Judge Hutchins on April 15, 2004 and filed with the trial court on April 28, 2004.  The defendant timely filed written notice of appeal on or about May 3, 2004.

The Record on Appeal was timely filed with the North Carolina Court of Appeals on February 1, 2005 and docketed with this Court on February 17, 2005.

Statement of the Facts

The facts relevant to this appeal are as follows:  The trial court found as a fact at the adjudicatory phase that grounds existed to terminate Ms. Scott’s parental rights.  It did so by relying on Ms. Scott’s trial counsel’s standing mute to the grounds of N.C. Gen. Stat. 7B-1111(a)(2) and 7B-1111(a)(9) and stipulating to a factual basis to the allegations contained in the petition.  Rpp. 31-32  The trial court additionally made no finding as to whether poverty rendered Ms. Scott unable to care for her son and daughter.  Rp. 32

STATEMENT OF GROUNDS FOR APPELLATE REVIEW

Respondent-appellant Shanequa Scott appeals this matter as of right after an adjudication in District Court that grounds exist to terminate her parental rights and a disposition that it would be in the best interest of her son and daughter to terminate her parental rights.   N.C. Gen. Stat. § 7A-27(c); N.C. Gen. Stat. § 7B-1113.

Argument

I.  THE TRIAL COURT ERRED IN ACCEPTING TRIAL COUNSEL’S STIPULATION OF A FACTUAL BASIS TO THE ALLEGATIONS CONTAINED IN THE PETITION WITHOUT TAKING EVIDENCE AT ADJUDICATION IN CONTRAVENTION OF THE MANDATORY STATUTORY PROCEDURE.

Assignments of Error 3 and 5

Rpp. 28-36


The trial court concluded that grounds existed to terminate Ms. Scott’s parental rights; however, it did so without taking evidence at the adjudicatory phase.  Instead it relied on a stipulation by Ms. Scott’s legal counsel that a factual basis existed.

The Forsyth County Department of Social Services was required to prove that grounds existed to terminate Ms. Scott’s parental rights by clear, cogent and convincing evidence.  In re Nolen, 117 N.C. App. 693, 453 S.E.2d 220 (1995); In re Bluebird, 105 N.C. App. 42, 411 S.E.2d 820 (1992).  This Court reviews the trial court’s findings of fact to determine whether they were based on clear, cogent and convincing evidence, and if so, whether the findings support the conclusion that grounds exist to justify termination.  In re Oghenekevebe, 123 N.C. App. 434, 473 S.E.2d 393 (1996).  Because the trial court relied on a mere stipulation of a factual basis to the allegations contained in the petition without taking evidence at the adjudicatory phase, its findings are not supported by clear, cogent and convincing evidence.  Moreover, its adjudication is contrary to the statutory requirements set out in N.C. Gen. Stat. § 7B-1109(e), that the trial court “shall take evidence, find the facts, and shall adjudicate the existence or nonexistence of any of the circumstances. . .”  N.C. Gen. Stat. § 7B-1109(e).   Neither the trial court nor the petitioner may rely on a unilateral declaration of termination by a parent nor likewise may it rely on a stipulation of a factual basis at the adjudication without taking evidence.  See In Re: Jurga, 123 N.C. App. 91, 472 S.E.2d 223 (1996)(statutorily established procedures for the termination of parental rights do not allow for a unilateral declaration of termination) that grounds exist to terminate Ms. Scott’s parental rights must be reversed.  Additionally, the trial court made no determination as to whether poverty precluded Ms. Scott from being able to care for her children as required by N.C. Gen.Stat. § 7/b-1111(a​​​​)(2).

II.  THE TRIAL COURT IN HOLDING THAT IT WOULD BE IN THE MINOR CHILDREN’S BEST INTEREST TO TERMINATE MS. SCOTT’S PARENTAL RIGHTS.

Assignment of Error 4

Rp. 34


After the trial court determined that grounds existed to terminate Ms. Scott’s parental rights, the trial court next had to determine whether it would be in the best interest of the minor children to terminate her rights.  N.C. Gen. Stat. § 7B-1110 (b).  This Court reviews the holding at the disposition stage for an abuse of the trial judge’s discretion.  Bost v. Van Nortwick, 117 N.C. App. 1, 449 S.E.2d 911 (1994).


The petitioner’s sole expert witness, Dr. Winfrey, testified and the trial court found as a fact that Ms. Scott loved her children and was inclined to fight for them.  Rp. 34, finding of fact #21 and p. 75, finding of fact #11m.  This finding by the trial court coupled with its failure to take evidence supporting its adjudication renders its determination an abuse its discretion and without sufficient findings to support its determination that termination is in the children’s best interests.

Conclusion

For all the foregoing, Ms. Scott respectfully requests that this Court reverse the decision of the trial court and find that there is insufficient evidence to terminate her parental rights and to find that it would not be in her children’s best interests to terminate her parental rights.
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