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QUESTIONS PRESENTED FOR REVIEW

I.
Did the trial court commit reversible error and violate Respondent-Mother’s substantial rights when it awarded guardianship of the child to a maternal relative at the disposition hearing?

II.
Did the trial court commit reversible error and violate Respondent-Mother’s substantial rights when it ordered that visitation between Respondent-Mother and her child be at the discretion of a maternal relative vested with physical custody of the child?

III.
Did the trial court commit reversible error and violate Respondent-Mother’s substantial rights when it found and concluded that she had neglected the child?

IV.
Did the trial court commit reversible error and violate Respondent-Mother’s substantial rights when it found and concluded that the child was dependent as to her?

STATEMENT OF THE CASE

Petitioner, Alamance County Department of Social Services (hereinafter “DSS” or “Petitioner”), filed a juvenile petition on 9 December 2003 alleging neglect and dependency of the minor child, E.C., by her mother, Monica C. (hereinafter “Monica C.”, “Monica”, or “Respondent-Mother”) (R pp. 6-8).  The trial court assigned Respondent-Mother court-appointed counsel on 10 December 2003 (R p. 9).  That same day, the Honorable J. Kent Washburn conducted a non-secure custody hearing continuing E.C. in non-secure custody (R pp. 20-23).  Also that same day, Respondent-Mother made a motion for discovery of Petitioner’s records (R p. 11).  Judge Washburn ordered that Respondent-Mother’s attorney could have access to those records (R p. 12).

On 17 December 2003 Judge Washburn conducted another non-secure custody hearing (R pp. 24-27).  Again, Judge Washburn maintained E.C. in non-secure placement (R p. 26).  Also that same day, Petitioner filed a motion to produce Respondent-Mother’s substance abuse records from her various treatment providers (R pp. 13-15).  Judge Washburn ordered the various treatment providers to give Petitioner access to those records (R pp. 16-18).

On 21 January 2004 the Honorable Bradley R. Allen conducted a third non-secure custody hearing (R pp. 35-38).  Judge Allen ordered that E.C. remain in non-secure custody (R p. 3).  On 30 January 2003 Petitioner filed an amended juvenile petition striking three sentences from its original juvenile petition (R pp. 32-34).  Petitioner withdrew its allegations that Respondent-Mother was in need of a guardian ad litem, that she had attempted to smother E.C., and that Petitioner had no information concerning E.C.’s father (R p. 34).  Judge Washburn conducted additional non-secure custody hearings on 4 February 2004 (R pp. 41-44), 25 February 2004 (R pp. 45-48), and 31 March 2004 (R pp. 49-52) ordering that E.C. remain in non-secure custody on each occasion.

Judge Washburn conducted the adjudication hearing that is the subject of this appeal on 5 May 2004 and 11 May 2004 (R pp. 53-57).  He adjudicated E.C. a neglected and dependent child (R p. 56).  Judge Washburn reduced his adjudication order to writing on 26 May 2004 (R p. 57) and conducted the disposition hearing that is also the subject of this appeal that same day (R pp. 80-83).  He gave legal guardianship of E.C. to a maternal relative and set the three-month review date for 6 October 2004 (R p. 82).  Judge Washburn reduced his disposition order to writing on 28 June 2004 (R p. 82).  The disposition order was filed with the clerk of court on 30 June 2004 (R p. 80) and the clerk mailed the order to the parties on 1 July 2004 (R p. 83).  Respondent-Mother filed notice of appeal on 12 July 2004 (R pp. 84-85).

Judge Washburn signed the Appellate Entries form on 19 July 2004 finding Respondent-Mother to be indigent and qualified for court-appointed appellate counsel (R p. 86).  On 26 July 2004 the Appellate Defender’s Office appointed Richard Croutharmel to represent Respondent-Mother for purposes of her appeal (R p. 88).  After extensions of time to prepare the transcript of hearing (R pp. 89-90), the court reporter, Patti McCullock, served the transcript on the parties on 29 November 2004 (T p. 1).

Appellant-Respondent-Mother served a Proposed Record on Appeal on all parties on 30 December 2004 (R p. 99).  Appellee-DSS served objections and proposed amendments on 6 Janaury 2005 (R pp. 100-101).  Appellant-Respondent-Mother filed the Record on Appeal with the Court of Appeals on 15 February 2005 (R p. i).  The Court of Appeals docketed the Record on 2 March 2005 and mailed the printed Record to the parties on 9 March 2005.

JURISDICTION

Per N.C. R. App. P. 28(b)(4), Respondent-Mother is authorized to appeal under N.C. Gen. Stat. §§ 7A-27 and 7B-1001 (2004).  Respondent-Mother gave written notice of appeal on 10 June 2004 (R p. 84-85).

STATEMENT OF THE FACTS

E.C. was born cocaine-positive in March 2003 in Orange County (R p. 76; T pp. 6-7).  The Orange County Department of Social Services assigned a social worker, Tina Weiler, to the case but did not file a petition (T p. 36).  On 11 August 2003 E.C.’s mother, Monica C., entered an Orange County treatment program called “Sunrise” and stayed in that program until 3 October 2003 (T pp. 66-67).  Monica and E.C. lived together in an apartment while in the Sunrise program (T p. 72).  Monica was diligent in some aspects of her treatment at Sunrise (T p. 72).  She had a Narcotics Anonymous (NA) sponsor and she attended most of her NA meetings (T p. 81).  She also interacted well with E.C. at Sunrise (T p. 82).  However, Monica had numerous confrontations with other people at Sunrise (T pp. 73-74) and the director eventually terminated her from the program (T pp. 75-76).

With Ms. Weiler’s permission, Monica and E.C. moved to Alamance County in October 2003 after Monica left Sunrise (T p. 86).  They moved in with Monica’s second cousin, Cecilia Pointer (T p. 86).  Monica entered a voluntary custody agreement granting Cecilia temporary custody of E.C. (T p. 86).  The original plan had only E.C. living with Cecilia but on the day Cecilia got E.C. Monica asked if she could move in also and Cecilia agreed (T p. 87).  Ms. Weiler agreed to this arrangement also (T pp. 36-37).  Cecilia was to have custody of E.C. until 18 December 2003 (T p. 109).  It was unclear what was to happen after that date.

Things went well for about a month at Cecilia’s house before problems started (T p. 87).  Monica stopped cleaning her room and she developed a negative attitude and would leave the house for periods of time (T pp. 87-88).  Monica did not take E.C. with her when she left the house until 26 November 2003 when she did leave with E.C. (T p. 88).  Monica and Cecilia got into an argument on that date and Monica ended up taking E.C. from Cecilia’s house but she took E.C. to Cecilia’s best friend’s house in a cab and Cecilia ratified that act (T p. 89).  Monica had a car seat with which she transported E.C. (T p. 114).  Shortly after Monica took E.C. to the friend’s house, Cecilia picked up E.C. from her friend’s house (T p. 102).

On 7 December 2003 Monica came back to Cecilia’s house after a period of being away and she and Cecilia “had words” about Monica’s upkeep of her room (T pp. 90, 106).  Monica threatened to take E.C. away (T p. 91).  Cecilia called the police (T p. 91).  Two Graham police officers showed up and told Monica she could not take E.C. from the home after Cecilia showed them her voluntary custody papers (T pp. 91-92).

Petitioner filed a juvenile petition on 9 December 2003 alleging neglect and dependency of E.C. (R pp. 6-8).  Specifically, Petitioner alleged the following:  that Monica had a history of substance abuse and mental health issues that impaired her ability to parent E.C., that Monica was in need of a guardian ad litem, that E.C. was born cocaine-positive, that Monica had not followed through with necessary treatment, that Monica had intermittent explosive disorder and was prescribed Depakote but she had failed to take that medicine, that Monica attempted to smother E.C. on 22 July 2003, that Monica displayed aggressive and violent tendencies while in treatment programs, that Monica had admitted to stabbing someone and that she had claimed to be a member of the “Crips”, that Monica had displayed poor parenting skills and that she had made inappropriate comments around the juvenile, that Monica had acted erratically and not taken part in treatment since entering the custody agreement with Cecilia, that Monica attempted to remove E.C. from Cecilia’s home on 7 December 2003 necessitating the call of the Graham police, that on 26 November 2003 Monica did leave Cecilia’s home with E.C., that Monica was currently on probation, that Monica had admitted on or about 8 December 2003 to her Orange County social worker that she (Monica) “was using”, and that Monica’s substance abuse and mental health issues had placed E.C. at risk of substantial harm (R p. 8).

On 30 January 2003 Petitioner filed an amended juvenile petition striking three sentences from its original juvenile petition (R pp. 32-34).  Petitioner withdrew its allegations that Respondent-Mother was in need of a guardian ad litem, that she had attempted to smother E.C., and that Petitioner had no information concerning E.C.’s father (R p. 34).

Judge Washburn conducted the adjudication hearing that is the subject of this appeal on 5 May 2004 and 11 May 2004 (R pp. 53-57).  He found that all matters alleged in the petition or any amended form thereof were true by clear and convincing evidence (R p. 54) and he adjudicated E.C. a neglected and dependent child (R p. 56).  Judge Washburn reduced his adjudication order to writing on 26 May 2004 (R p. 57) and he conducted the disposition hearing that is also the subject of this appeal that same day (R pp. 80-83).  At disposition, Judge Washburn vested legal guardianship of E.C. in Cecilia Pointer and set the three-month review date for 6 October 2004 (R p. 82).

Further facts will be developed as needed in the arguments below.

ARGUMENT
I.
THE TRIAL COURT COMMITTED REVERSIBLE ERROR AND VIOLATED RESPONDENT-MOTHER’S SUBSTANTIAL RIGHTS WHEN IT AWARDED GUARDIANSHIP OF THE CHILD TO A MATERNAL RELATIVE AT THE DISPOSITION HEARING.

ASSIGNMENT OF ERROR NO. 37, R p. 97

Standard of Review
There are two phases in juvenile hearings--adjudication and disposition.  In re Eades, 143 N.C. App. 712, 713, 547 S.E.2d 146, 147 (2001).  In an adjudication hearing, the allegations in a petition alleging abuse, neglect, or dependency shall be proved by clear and convincing evidence.  N.C. Gen. Stat. § 7B-805 (2004).  If the court finds the existence of abuse, neglect, or dependency by clear and convincing evidence, the court shall proceed to the dispositional hearing upon receipt of sufficient information.  N.C. Gen. Stat. § 7B-808 (2004).  N.C. Gen. Stat. § 7B-903 provides the dispositional alternatives that are available to the court at the disposition hearing following an adjudication.  N.C. Gen. Stat. § 7B-903 (2004).

____________________

The essential issue here is whether the trial court has the authority to award legal guardianship of an abused, neglected, or dependent child at the disposition hearing following an adjudication.  Respondent-Mother submits that the question should be answered in the negative, especially where a trial court fails to cease reunification efforts between parent and child.

In the case sub judice, the trial court ordered that the maternal relative, Cecilia Pointer, be given legal guardianship of the minor child, E.C., at the disposition hearing following the adjudication hearing (R p. 82).  However, legal guardianship is not a dispositional alternative that is available to trial courts at a disposition hearing.  Legal guardianship does not become a dispositional alternative that is available to the trial court until it conducts a review of custody hearing pursuant to N.C. Gen. Stat. § 7B-906.  N.C. Gen. Stat. § 7B-906(d) (2004).

The specific language in N.C. Gen. Stat. § 7B-906 states, in pertinent part, the following: “The court, after making findings of fact, may appoint a guardian of the person for the juvenile pursuant to G.S. 7B-600 or make any disposition authorized by G.S. 7B-903....”  N.C. Gen. Stat. § 7B-906(d) (2004).  This is the first point in Article 9 of Chapter 7B that this “guardian of the person for the juvenile” language appears.  This language is repeated in the permanency planning hearing statute following N.C. Gen. Stat. § 7B-906.  N.C. Gen. Stat. § 7B-907(c) (2004).

Note that the “guardian of the person” language is coupled with the language that such an order may be entered in addition to any of the dispositional alternatives listed in N.C. Gen. Stat. § 7B-903.  Thus, when reading the statutes of Article 9 in pari materia, one can see that the legislature did not intend for trial courts to award guardianship of the juvenile at the disposition hearing following an adjudication.

Here, the trial court’s dispositional order indicates that the disposition hearing was conducted pursuant to “G.S. 7B-901" (R p. 80).  The trial court’s awarding of guardianship of the child to a maternal relative at the disposition hearing following adjudication was contrary to established North Carolina law.  Further, while N.C. Gen. Stat. § 7B-907 allows combining permanency planning hearings with hearings conducted pursuant to N.C. Gen. Stat. § 7B-906, Respondent-Mother was not on notice that the disposition hearing was to be conducted pursuant to N.C. Gen. Stat. § 7B-906 or that a permanency plan for her child would be contemplated at the disposition hearing.  

The trial court’s disposition order awarding guardianship violated Respondent-Mother’s substantial rights not only because it was contrary to established North Carolina law and Respondent-Mother was not on notice that such a dispositional alternative would be considered for her child, but also because guardianship is much more difficult to undo than is legal custody.  A court may not terminate a legal guardianship order absent a showing that the guardian is unfit, the guardian has neglected her duties, or that the guardian is unwilling or unable to continue the guardianship.  N.C. Gen. Stat. § 7B-600(b) (2004).  This is true regardless of the parent’s progress on the case.

The trial court essentially ceased reunification efforts with Respondent-Mother at the disposition hearing without finding facts that would allow the trial court to cease reunification efforts between Respondent-Mother and her child pursuant to N.C. Gen. Stat. § 7B-507(b) (R pp. 80-82).  Thus, the trial court entered a disposition that was not available under the law and it prejudiced Respondent-Mother’s substantial rights by entering an order that, in essence, ceased reunification efforts between her and her daughter while failing to find the necessary facts to support such a cessation.

Further, it does not matter that the child is in need of more adequate care, supervision, or placement (although Respondent-Mother disputes that finding).  It does not matter that Cecilia Pointer is a fit and proper person to have guardianship of the child.  It does not even matter if guardianship is in the best interests of the child at the time of the disposition hearing.  An award of legal guardianship at the disposition hearing is simply not authorized under the existing law.

In summary, there are two problems with the trial court’s awarding of legal guardianship in this case: 1) Article 9 of Chapter 7B does not authorize the awarding of guardianship at the disposition hearing following an adjudication, and 2) awarding guardianship is tantamount to ceasing reunification efforts and thus requires findings pursuant N.C. Gen. Stat. § 7B-507(b) which was not done in this case.

For the reasons stated herein Respondent-Mother urges this Court to reverse the trial court’s ruling awarding guardianship of the child to a maternal relative at the disposition hearing.  Respondent-Mother further urges this Court to remand this case to the trial court so it can enter a disposition order that comports with existing North Carolina law.

II.
THE TRIAL COURT COMMITTED REVERSIBLE ERROR AND VIOLATED RESPONDENT-MOTHER’S SUBSTANTIAL RIGHTS WHEN IT ORDERED THAT VISITATION BETWEEN RESPONDENT-MOTHER AND HER CHILD BE AT THE DISCRETION OF A MATERNAL RELATIVE VESTED WITH PHYSICAL CUSTODY OF THE CHILD.

ASSIGNMENT OF ERROR NO. 38, R p. 97

Respondent-Mother incorporates by reference the arguments and citations made above as if fully set out herein.

Standard of Review
In an action involving custody of a child, the awarding of visitation rights is a judicial function.  In re Custody of Stancil, 10 N.C. App. 545, 552, 179 S.E.2d 844, 849 (1971).  The exercise of this particular judicial function should not be delegated by the court to the custodian of the child.  Id.  When the parent’s right to visitation arises, the court should consider whether the parent has by conduct forfeited the right or whether the parent’s exercise of the right would be contrary to the child’s best interests.  Id.  If the court finds that the parent has by conduct forfeited the right or that the parent’s exercise of the right would be contrary to the child’s best interests, the court may, in its discretion, deny a parent the right of visitation.  Id.  However, the court may not delegate this authority to the custodian.  Id.  This Court has upheld the Stancil visitation ruling in an unpublished abuse, neglect, and dependency case.  In re Findley, No. COA01-239, 2002 N.C. App. LEXIS 1799 (April 2, 2002) (see Appendix of this brief).

____________________

Here, the trial court ordered, at the disposition hearing, that visitation between E.C. and her parents be at the discretion of Cecilia Pointer, the maternal relative to whom the trial court gave physical custody of E.C. (R p. 82).  There are no findings in the disposition order that Respondent-Mother had, by conduct, abrogated her right to visitation with E.C. (R pp. 80-82).  There are no findings in the disposition order that Respondent-Mother’s visitation with E.C. would be contrary to E.C.’s best interests (R pp. 80-82).  The trial court did not specify in its disposition order the circumstances under which Respondent-Mother could visit with her child (R pp. 80-82).  The trial court did not relinquish jurisdiction of the case or waive future hearings (R p. 82).  The trial court did not cease reunification efforts between Respondent-Mother and her child (R pp. 80-82).

Thus, the trial court’s order concerning visitation between parent and child is in contravention to well-established and undisturbed North Carolina case law.  The facts in this case are not distinguishable from the facts in those cases giving rise to the ruling on visitation between a non-custodial parent and her child.

For the reasons stated above, Respondent-Mother respectfully urges this Court to rule that the trial court’s disposition order concerning visitation between her and her child is in contravention to North Carolina law.  Respondent-Mother urges this Court to remand this case to the trial court so that it may enter a visitation order that comports with North Carolina law.

III.
THE TRIAL COURT COMMITTED REVERSIBLE ERROR AND VIOLATED 

RESPONDENT-MOTHER’S SUBSTANTIAL RIGHTS WHEN IT FOUND AND CONCLUDED THAT SHE HAD NEGLECTED THE CHILD.

ASSIGNMENTS OF ERROR NOS. 3-25, R p. 92-95

Appellant will argue Assignments of Error 

Nos. 3-25 simultaneously.
Respondent-Mother references and incorporates the prior arguments as if fully set out herein.
Standard of Review
Our Juvenile Code defines a neglected juvenile as follows:

“A juvenile who does not receive proper care, supervision, or discipline from the juvenile’s parent...; or who has been abandoned; or who is not provided necessary medical care; or who is not provided necessary remedial care; or who lives in a environment injurious to the juvenile’s welfare; or who has been placed for care or adoption in violation of law.  In determining whether a juvenile is a neglected juvenile, it is relevant whether the juvenile lives in a home where another juvenile has died as a result of suspected abuse or neglect or lives in a home where another juvenile has been subjected to abuse or neglect by an adult who regularly lives in the home.”

N.C. Gen. Stat. § 7B-101(15) (2004).

In addition, this Court has required that there be some physical, mental, or emotional impairment of the juvenile or a substantial risk of such impairment as a consequence of the failure to provide proper care, supervision, or discipline.  In re Safriet, 112 N.C. App. 747, 752, 436 S.E.2d 898, 901-02 (1993).  There is a substantive difference between the quantum of adequate proof of neglect and dependency for purposes of termination and for purposes of removal.  In re Evans, 81 N.C. App. 449, 452, 344 S.E.2d 325, 327 (1986).  The most significant difference is that while a trial court may not terminate parental rights for threatened future harm, the DSS may obtain temporary custody of a child when there is a risk of neglect in the future.  Id.  Thus, the task at the temporary custody or removal stage is to determine whether the child is exposed to a substantial risk of physical injury because the parent is unable to provide adequate protection.  Id.
Whether a child is “neglected” is a conclusion of law that must be supported by adequate findings of fact.  In re Helms, 127 N.C. App. 505, 511, 491 S.E.2d 672, 676 (1997).  Furthermore, the allegations of neglect must be proven by clear and convincing evidence.  N.C. Gen. Stat. § 7B-805 (2004).

____________________

First and foremost, Respondent-Mother asserts that acts she committed or failed to take in counties other than Alamance should not be used to make a judicial determination of neglect in Alamance County, especially in those instances where the foreign county DSS knew of the acts or omissions but did not file a juvenile petition.  While such acts or omissions might be relevant for purposes of determining whether neglect occurred in Alamance County, standing alone they are not dispositive of whether neglect occurred in Alamance County.  The Alamance County District Court exceeds its authority when it finds neglect of a child based on acts or omissions committed by a parent in Orange County, especially where the Orange County DSS knew of the acts or omissions and took no judicial action itself, and especially if the parent did not leave Orange County for the purpose of avoiding a juvenile petition.

Therefore, in determining whether Respondent-Mother neglected E.C. in Alamance County, the Alamance County District Court should be limited to considering the events that took place after Respondent-Mother and E.C. came to Alamance County in October 2003.  Thus, the following adjudicatory findings of fact are erroneous as a matter of law: 12a, 12b, 12d, 15, 16, 17, 18, 19, 20, 21, and 22 (R pp. 54-55).  These findings should be considered only in light of whether they tend to prove or disprove a controverted matter that took place in Alamance County after Respondent-Mother and E.C. came to Alamance County in October 2003.  The remaining findings of fact bearing on the issue of neglect comprise the following:  12c, 12e, 12f, 12g, 12h, 13, 14, and 23 through 29 (R pp. 54-56).

Respondent-Mother also challenges the following “conclusions of law” on the basis that they are, in reality, findings of fact: 3, 4, 5, 6, and 7.  As such, these “conclusions” must be evaluated on the basis of whether they are supported by the evidence and, if they are supported by the evidence, whether they themselves support a conclusion of neglect.

Findings 12c, 12e, 12f, 12g, and 12h are erroneous as a matter of law because they are mere recitations of the allegations in the petition (compare R p. 34 and R p. 54).  “When a trial court is required to make findings of fact, it must make the findings of fact specially.”  In re Harton, 156 N.C. App. 655, 659, 577 S.E.2d 334, 337 (2003).  In addition, "the trial court may not simply ‘recite allegations,’ but must through ‘processes of logical reasoning from the evidentiary facts’ find the ultimate facts essential to support the conclusions of law."  Id. (citations and quotation marks omitted).  Thus, findings 12c, 12e, 12f, 12g, and 12h should be ignored for purposes of this analysis.

“Findings of fact” 13 and 14 are more properly denominated conclusions of law because they require the exercise of judgment or the application of legal principles.  Helms, 127 N.C. App. at 510, 491 S.E.2d at 675.  As such, these “findings” should be evaluated on the basis of whether they are supported by the other findings of fact.  See In re Hughes, 74 N.C. App. 751, 330 S.E.2d 213 (1985).  Respondent-Mother further asserts that these “findings” are erroneous because at the time DSS filed the juvenile petition E.C. was not in Respondent-Mother’s custody.  There was a voluntary custody agreement granting Cecilia Pointer temporary custody of E.C. (T p. 86).  That agreement was to remain in effect until 18 December 2003 (T p. 109).  Thus, DSS did not remove E.C. from Respondent-Mother’s custody when it filed its juvenile petition on 9 December 2003 (R p. 6).  Further, how can one return custody of a child to someone from whence custody did not come?  Thus, “findings” 13 an 14 should be ignored for purposes of this analysis.

That leaves findings 23 through 29 to analyze for evidentiary support and, if supported by the evidence, to see if these findings support a conclusion of neglect (R pp. 55-56).

Regarding finding 26, that the family has seen Respondent-Mother “smush” the child in the face, Cecilia Pointer testified that it was playful and that she didn’t think Respondent-Mother would hurt E.C. doing it (T p. 94).  Regarding Respondent-Mother’s unclean room, Cecilia Pointer testified that it was the floor that was filthy and that E.C. was not crawling on the floor yet (T p. 91).  Regarding Respondent-Mother calling the child “nigga”, there is no evidence whatsoever to support this finding.  Thus, even those parts of finding 26 that are supported by the evidence do not support a conclusion of neglect.

Respondent-Mother also denies that she left Cecilia Pointer’s house for several days at a time as detailed in finding of fact 27 (R p. 55).  The evidence showed that she left the house for, at most, two days (T p. 88, lines 15-16).  And that is coming from Cecilia Pointer’s testimony.

That leaves findings 23 through 25, parts of 27, and 28 and 29.  Here is the summation of these seven findings: Respondent-Mother was prescribed Depakote and was not taking this medication or seeing a doctor on the date DSS filed the juvenile petition.  DSS asked Respondent-Mother to go to Mental Health for treatment but she did not.  Respondent-Mother and her child, E.C., came to live in Alamance County with a maternal relative, Cecilia Pointer, in October 2003.  Respondent-Mother signed a Voluntary Placement Agreement placing temporary custody of E.C. with Cecilia Pointer.  Respondent-Mother would leave the house for up to two days at a time and when she returned she would have E.C. sleep in the bed with her.  Respondent-Mother would be unresponsive when E.C. would cry and someone else would have to get E.C. out of the bed because Respondent-Mother would not awaken.  Respondent-Mother had sporadic employment and did not have the financial resources to care for E.C..  On 7 December 2003, Respondent-Mother attempted to leave the house with E.C. and Cecilia Pointer called the Graham police to enforce the Voluntary Placement Agreement.

Even if these seven findings are supported by the evidence, they do not support a conclusion that Respondent-Mother neglected E.C.  Respondent-Mother asserts that these findings show that she did not even have custody of E.C. on 9 December 2003 when DSS filed its juvenile petition.  The Voluntary Placement Agreement was still in place and was being adequately enforced by Cecilia Pointer.  Cecilia Pointer did not need DSS’s help enforcing the agreement as the events of 7 December 2003 showed.  These findings further show that Respondent-Mother never placed E.C. in substantial risk of physical injury as required for a showing of neglect under Evans.

Turning to the “conclusions of law”, Respondent-Mother first asserts that “conclusion of law” 3 (R p. 56) is really a finding and it is erroneous as a matter of law because it assumes that Respondent-Mother is “addicted” to something (one must presume Petitioner means something illegal).  There was no evidence showing that she was “addicted” to anything.  For all we know she was alcohol, cannabis, or cocaine “dependent.”  Thus,“conclusion of law” 3 is erroneous as a matter of law and should be ignored for purposes of determining the existence of neglect in this case.  Even if Respondent-Mother was addicted to illegal drugs, there is no evidence showing how this in some way harmed the child.

“Conclusions of law” 4 and 5 (R p. 56) are identical to findings of fact 27 and 29 (R pp. 55-56) and are thus really findings of fact themselves.  Respondent-Mother has already addressed these issues above.  Again, even if taken to be fully supported by the evidence, these “conclusions” do not show how the child was injured or was exposed to a substantial risk of physical injury as required by Evans for a conclusion of neglect.

“Conclusions of law” 6 and 7 (R p. 56) are also findings of fact but they go to the crux of the matter.  That is, for the trial court to conclude neglect exists, conclusions/findings 6 and 7 must be supported by the evidence.  Respondent-Mother submits that they are not supported by the evidence.

Conclusion/finding 6 states that Respondent-Mother intended to remove E.C. from Cecilia Pointer’s custody if DSS did not become involved (R p. 56).  This is simply unsupported by the evidence presented at trial.  The evidence was that Respondent-Mother had taken E.C. from Cecilia’s home only one time, on 26 November 2003, and that was with Cecilia’s permission (T p. 89).  The only other time Respondent-Mother attempted to take E.C. from Cecilia’s home, on 7 December 2003, Cecilia successfully prevented that from happening.  Further, if DSS was so worried about Respondent-Mother taking E.C. from Cecilia’s home, why did it wait two days before filing its juvenile petition?  Cecilia Pointer testified that she notified DSS about Respondent-Mother’s attempt to remove E.C. the night of Sunday, 7 December 2003 (T p. 91), and DSS filed its petition on Tuesday, 9 December 2003 (R p. 6).

Conclusion/finding 7, that the Voluntary Placement Agreement between Respondent-Mother and Cecilia was at risk due to Respondent-Mother’s actions, is also unsupported by the evidence.  Note: this has to be true as of the filing date of the juvenile petition (9 December 2003) in order to support a conclusion of neglect.  Cecilia Pointer had no problem enforcing the Voluntary Placement Agreement as evidenced by what happened on 7 December 2003.  Thus, the risk of Voluntary Placement Agreement dissolution would not arise until 18 December 2003 when the agreement was due to end by operation of (contract) law.  Thus, DSS had no justification for filing a juvenile petition on the basis that the Voluntary Placement Agreement was at risk absent a showing that Respondent-Mother had disappeared, or that she was refusing to cooperate beyond 18 December 2003.  There was no such showing at the adjudication hearing.  DSS simply assumed it had a problem necessitating the filing of a juvenile petition on 9 December 2003.

Respondent-Mother asserts that the trial court’s conclusion of neglect in this case was not supported by adequate findings of fact as required by Helms.  For the reasons stated herein Respondent-Mother urges the Court to rule that the trial court committed reversible error and violated her substantial rights in finding and concluding that she had neglected her child.

IV. THE TRIAL COURT COMMITTED REVERSIBLE ERROR AND VIOLATED RESPONDENT-MOTHER’S SUBSTANTIAL RIGHTS WHEN IT FOUND AND CONCLUDED THAT THE CHILD WAS DEPENDENT AS TO HER.

ASSIGNMENTS OF ERROR NOS. 3-25, R p. 92-95

Appellant will argue Assignments of Error 

Nos. 3-25 simultaneously.
Respondent-Mother references and incorporates the prior arguments as if fully set out herein.
Standard of Review
A child is dependent if it has no parents to care for it or it has parents but they are under a disability that precludes them from appropriately caring for the child and they have made no alternative childcare arrangement.  N.C. Gen. Stat. § 7B-101(9) (2004).

____________________

Here the trial court found dependency as to Respondent-Mother without stating why it so found (R p. 56).  The facts showed that E.C. had a mother who could care for her, however that mother was under a disability that necessitated an alternative childcare arrangement:  namely, the Voluntary Placement Agreement with Cecilia Pointer.  On the date DSS filed the juvenile petition, 9 December 2003, that Voluntary Placement Agreement with Cecilia Pointer was still in place.  As was argued above, that Voluntary Placement Agreement was not in danger of dissolution until 18 December 2003.  Thus, E.C. was not a dependent child as defined by our juvenile statutes on 9 December 2003.

For the reasons stated herein Respondent-Mother urges the Court to rule that the trial court committed reversible error and violated her substantial rights in concluding that E.C. was a dependent child within the meaning of N.C. Gen. Stat. § 7B-101(9) on 9 December 2003.

CONCLUSION
Based on the arguments and authorities cited herein Respondent-Mother respectfully requests that this Court vacate the trial court’s decisions in this case.  Alternatively or in addition, Respondent-Mother requests that this Court reverse and remand this case to the trial court with instructions to conduct a hearing that comports with judicial fairness, integrity, and adherence to the statutory and case law.
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