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QUESTIONS PRESENTED
I.
Whether the appeal should be dismissed for Petitioner’s failure to comply with several Rules of Appellate Procedure?
II.
Whether the Trial Court committed reversible error in excluding the confidential patient records when those records were not relevant and any potential error by the Trial Court was not preserved for appellate review?
III.
Whether the Trial Court correctly dismissed the juvenile petitions to adjudicate the minor children neglected?
STATEMENT OF THE CASE

On August 16, 2005, Alexander County Department of Social Services (“Petitioner”) filed two Juvenile Petitions regarding the minors E.P. and M.P. (R. p. 8-11)   On September 9, 2005, Petitioner requested confidential substance abuse patient records relating to the Respondent-Appellees. (R. p. 36-39)  The proceedings regarding the Petitions were held on December 1 and 2, 2005, coming before the Honorable Wayne Michael in Alexander County District Court.  (R. p. 1)  On December 2, 2005, the trial court dismissed both Petitions at the close of Petitioner’s evidence. (T. p. 141-44)  From this Order, entered on January 6, 2006, Petitioner appeals.  (R. p. 61-63) 


Petitioner served its proposed Record on Appeal in this matter on March 15, 2006.  (R. p. 64)  On April 5, 2006, both Appellees served notice of an objection to the contents of the proposed Record on Appeal, related to the inclusion of confidential substance abuse assessments that were not admitted as evidence at the trial court level.  (R. p. 64-67)  On April 11, 2006, Petitioner requested a judicial hearing to settle the Record on Appeal, which was not heard until May 16, 2006.  (R. p. 68-70)   On May 9, 2006, Appellees, by and through counsel, filed a Motion to Dismiss the appeal, for failure of Petitioner to request extension of time for the judicial settlement of the Record on Appeal, and for failure to prosecute the appeal. (R. p. 71-75)  The Motion to Dismiss the Appeal was denied by the trial court after hearing on May 16, 2006 (R. p. 76)  The trial court settled the Record on Appeal by order of May 18, 2006, indicating that the disputed confidential records should be transmitted to this Court under separate cover, apart from the Record on Appeal. (R.p. 77-80)  

STATEMENT OF FACTS

 
Matthew and Shana P. (“Appellees”) are the biological parents of two minor children, E.P. and M.P.   The oldest child was less than two years of age during the revelant time period herein. (T. p. 44)  Appellees resided with their children in Alexander County.  (R. p. 79-80)  Appellees had a turbulent marriage, including some alleged domestic violence and substance abuse. (T. p. 18, 21-22; R.p. 45-53)   Any requests for domestic violence protective orders requested after these episodes were dismissed against both parties. (R. p. 59)  At no time during any of these arguments were the minor children harmed.  (T. p. 44,48)  The testimony reflected that when Appellees were having an argument or other difficulties, Appellees asked the maternal or paternal grandparents to keep the children at their house. (T.p. 59, 79-80)  The social worker assigned to this matter did not contact Appellees after July 9, 2005. (T. p. 38)   The Juvenile Petitions were filed in August 2005.  (R. p. 8-11)  


During the trial on this matter, all testimony indicated that the Appellees had a rocky marriage at times but had never harmed the children and in fact, sought to place the children outside the home, on a temporary basis, when they had to work on their relationship.  (T. p. 59, 79-80)   After presenting evidence regarding an alleged domestic violence incident in May 2005, Petitioner further presented testimony regarding the potential substance abuse by Appellees through the social worker, the maternal grandmother, a police officer and the respondent-mother.   (T. p.  18, 77, 108, 113)  The trial court would not admit into evidence the confidential records regarding substance abuse assessments and therapy appointments, indicating that those records were not relevant to the adjudication portion of the hearing.  (T. p. 69)  Instead, the trial court indicated that it would review the records during the dispositional phase of the hearing, if Petitioner presented those records.  (T. p. 69)   Petitioner did not object to the exclusion of the records, nor did Petitioner present an offer of proof to indicate the contents of the records and their relevance to the adjudication.  (T. p. 69)


The trial court dismissed both Petitions at the close of Petitioner’s evidence, and from that order, Petitioner appeals. 

Further facts pertinent to the legal arguments may be cited throughout the brief.

ARGUMENT

I. THE PRESENT APPEAL SHOULD BE DISMISSED FOR APPELLANT’S FAILURE TO COMPLY WITH THE RULES OF APPELLATE PROCEDURE.
 In the current appeal, the trial court settled the Record on Appeal outside of the time limit in which it retained jurisdiction to do so, and after the Petitioner’s request had expired due to passage of time.  For these reasons, this appeal should be dismissed.  

Petitioner served the proposed Record on Appeal on March 7, 2006, and Appellees objected to the inclusion of materials in the record on April 5, 2006. (R.p. 71)  Petitioner requested a judicial settlement of the record on April 11, 2006 and took no further action.  (R.p. 71)  The hearing on the settlement of the Record on Appeal was not held until May 16, 2006, with an order entered May 22, 2006 settling the record. (R.p. 77-80)  North Carolina’s Rules of Appellate Procedure state, in pertinent part: 

If any party to the appeal contends that materials proposed for inclusion in the record or for filing therewith pursuant to Rule 9(c) or 9(d) were not filed, served, submitted for consideration, admitted, or made the subject of an offer of proof, then that party, within 10 days after expiration of the time within which the appellee last served with the appellant’s proposed record on appeal might have served amendments, objections, or a proposed alternative record on appeal, may in writing request the judge from whose judgment, order, or other determination appeal was taken to settle the record on appeal.  A copy of the request, endorsed with a certificate showing service on the judge, shall be filed forthwith in the office of the clerk of the superior court, and served upon all other parties. 

N.C. R. App. P. 11(c) (2006).   The rule continues, stating that the hearing upon the settlement of the record on appeal “shall be held not later than 15 days after service of the request for hearing upon the judge” and “[t]he judge shall settle the record on appeal by order entered not more than 20 days after service of the request for hearing upon the judge.” N.C. R. App. P. 11(c).


In this matter, Petitioner timely requested a judicial settlement but failed to request an extension of time to hold the hearing and for the judge to enter the necessary order.  North Carolina Rule of Appellate Procedure 11(f) indicates that a motion for extension of time is possible in such matters, but here, Petitioner never requested an extension of time.   The deadline as calculated by Appellees for the notice of hearing to be sent was April 26 and the deadline for an order settling the record was May 1, 2006.   No written notice of hearing was received by Appellees at any point.  The hearing on settlement of the Record on Appeal was held on May 16, 2006 with the order settling the record entered on May 22, 2006, well outside the time available to Petitioner.  (R.p. 77-80)


This Court has been clear regarding the actions to be taken in situations similar to the one at bar.  North Carolina Rule of Appellate Procedure 25 indicates, in pertinent part: 

If after giving notice of appeal from any court, commission, or commissioner, the appellant shall fail within the times allowed by these rules or by order of the court to take any action required to present the appeal for decision, the appeal may on the motion of any other party be dismissed.

N.C. R. App. P. 25 (2006).  In this particular matter, Petitioner was responsible for obtaining an extension of time in order to preserve its right to appeal and failed to do so.  Alternatively, Appellees request that this Court consider the record on appeal in congruity with the Appellees’ objections, and strike all references to the confidential records due to Petitioner’s failure to timely settle the Record on Appeal properly.  See Kellihan v. Thigpen, 140 N.C. App. 762, 538 S.E.2d 232 (2000).

II. THE TRIAL COURT DID NOT COMMIT REVERSIBLE ERROR IN EXCLUDING THE CONFIDENTIAL PATIENT RECORDS WHEN THOSE RECORDS WERE NOT RELEVANT AND ANY POTENTIAL ERROR BY THE TRIAL COURT WAS NOT PRESERVED FOR APPELLATE REVIEW.

A.  Standard of review.

The standard of review regarding whether a trial court committed reversible error in excluding the confidential patient records from review is abuse of discretion. “The admissibility of such evidence is a matter committed to the sound discretion of the trial court, and its decision will not be reviewed unless an abuse of discretion is shown.” Pittman v. Barker, 117 N.C. App. 580, 585, 452 S.E.2d 326, 331 (1995) (quoting Matter of Will of Maynard, 64 N.C. App. 211, 307 S.E.2d 416 (1983)).  
B.  Petitioner failed to offer proof as to the contents of the contested confidential records.

The transcript of the hearing indicates that Petitioner attempted to admit various confidential patient records relating to the Appellees’ assessments and treatments for alleged substance abuse.  Trial counsel for the respondent-father objected to the admission of these records based upon relevance.  (T. p. 66-67)  Trial counsel for the respondent-mother, who had not viewed the evidence at issue, also indicated her potential objections. (T. p. 66)  Petitioner, through counsel, offered the following argument prior to the court’s ruling on the evidence: 

These records, I would submit, will, by additional, independent information with regard to the actual chemical dependence with regard to these parents, and/or whether or not treatment is required, and/or whether or not the accessed appropriately treatment that was available during the period preceding the filing of the petition.  Quite literally, if they were - - if the record reflected that there was no chemical dependence issue, then perhaps that would be correct.  If there’s no chemical dependence issue, then that’s not relevant to this proceeding.  But if it demonstrates there is chemical dependence issues and that no treatment was accessed - - in other words, the treatment is available such that they could reduce the risk of their household and they didn’t access it, it’s entirely relevant (inaudible) and the welfare of these children.

(T. p. 68-69)  The trial court denied the admission of the evidence, indicating that it was not relevant to the adjudicatory portion of the proceedings, but that the court would hear further argument and consider the issue at a later time.  (T. p.69)  Without making any offer of proof or objecting to the exclusion of the evidence, Petitioner’s trial counsel continued with his presentation of evidence.  Accordingly, trial counsel has failed to adequately preserve this issue for appellate review. 


North Carolina Rule of Civil Procedure 46 indicates that in certain contexts an objection is not necessary to preserve a question for appellate review.  However, despite Petitioner’s argument to the contrary, those exceptions do not apply in the present situation.  Petitioner argues that the records were applied for by formal motion to the court and therefore, the court’s denial of their admission into evidence serves as a pre-trial ruling or ruling during trial that does not require a formal objection.   However, the trial court did not rule that Petitioner could not use the information or records in any context, but merely ruled that it would not admit the records into evidence at that time.  Accordingly, this was a ruling on the admissibility of evidence, which was expressly excepted from the situations outlined in Rule 46(b):  “With respect to pretrial rulings, interlocutory orders, trial rulings, and other orders of the court not directed to the admissibility of evidence¸ formal objections and exceptions are unnecessary.” N.C.G.S. § 1A-1, Rule 46(b)(2005)(Emphasis added).  Accordingly, Petitioner lost its ability to address this matter on appeal by failing to object to the trial court’s decision regarding the admissibility of the evidence.  


Assuming arguendo that Petitioner may address the trial court’s decision on appeal, Petitioner also rendered this Court unable to review the matter by failing to offer proof as to the contents of the records.  “Generally, in a civil action in our General Courts of Justice when an objection is sustained, an offer of proof must be made.”  Eury v. N.C. Employment Sec. Cmm’n, 115 N.C. App. 590, 602, 446 S.E.2d 383, 390 (1994)(citing N.C.G.S. § 1A-1, Rule 43(c)).  This requirement is considered to be satisfied if the significance of the excluded testimony or evidence is made to appear in the record.  See Eury, 115 N.C. App at 590, 446 S.E.2d at 391.   However, if the contents of the excluded evidence does not show what the answer to the question would have been, or the record does not reflect the specific content of the excluded material, “absent an offer of proof, [an appellate court] cannot determine whether the excluded evidence was specific enough to be relevant evidence . . . .”  State v. Quick, 329 N.C. 1, 28, 405 S.E.2d 19, 51 (1991).  Here, according to Petitioner’s trial counsel, it is unclear whether or not the records at issue contain evidence of substance abuse and addiction by Appellees, whether or not treatment is required and whether or not Appellees had attended anything other than a substance abuse assessment or were required to do so.   The fact that at a later time Petitioner’s trial counsel took the time to review these records and now wishes to present them as new evidence for this Court to review should not be entertained by this Court.  The substance of these records was not available to the trial court, was not presented as an offer of proof to the specific contents of the records, and should not be reviewed by this Court on appeal.  

C.  The information contained within the records, standing alone, is not relevant.

The confidential records at issue here, standing alone, are not relevant to the 

adjudicatory portion of the hearing, as the trial court ruled.  Petitioner argues that the records would show evidence regarding a chemical dependency by both Appellees, along with attendance records at recommended counseling sessions.  However, this information, even if it had been admitted, was not relevant to the issues raised in the Petitions, as the information did not relate to the Appellees’ ability or willingness to parent their children or keep them in a safe environment so as to prevent neglect.  This Court has previously held in a termination of parental rights hearing that “[a] finding of fact that a parent abuses alcohol, without proof of adverse impact upon the child, is not a sufficient basis for an adjudication of termination of parental rights for neglect.”  In re: Walter Wendell Phifer, 67 N.C. App. 16, 25, 312 S.E.2d 684, 689 (1984).  Although the Phifer matter dealt with a termination petition, and the present matter is only an adjudicatory hearing, that holding is applicable in this matter and was specifically cited by respondent’s trial counsel.  The alleged substance abuse must be related to the welfare of the child, and also proven by clear, cogent, and convincing evidence in order to render the child “neglected” according to N.C. Gen. Stat. § 7B-101(15)(2005).  Information relevant to the Appellees’ parenting ability and actual occurrences regarding alleged substance abuse could have been presented through other witnesses and testimony.  The confidential records, even if admitted, would not have been relevant to prove neglect of the children, which was the issue of the adjudicatory hearing.   Therefore, the trial court did not commit reversible error in excluding those records.   

D.  The information contained within the records had been presented through testimony, and could have been fully presented through further testimony.

Even if this Court finds that this matter is properly preserved for appellate

and that the trial court erred in excluding the records, such error was not reversible error because the contents of the records had been partially revealed through testimony and could have been presented otherwise.   


The trial court heard testimony and evidence presented by Petitioner’s trial counsel that Appellees had a rocky marriage, and that those marital difficulties were the result of alleged substance abuse.   Petitioner’s trial counsel called four witnesses, including the social worker assigned to Appellees’ children, a law enforcement officer, the respondent-mother, and the maternal grandmother of the children.  All of these witnesses testified that the problems between the Appellees were related, in their opinions, to substance abuse.  All of the witnesses offered testimony relating to substance abuse that occurred before July 9, 2005.  Petitioner has not argued that this testimony was unsupported by the confidential records or in any way contradicted by the confidential records.  The trial court, by dismissing the Petitions, did not find clear, cogent, and convincing evidence of neglect from any of this testimony, which perhaps was supported by the contents of the confidential records.   Where similar evidence was presented through other witnesses, it cannot be said that any error created by the exclusion of the confidential records was prejudicial to Petitioner’s case before the trial court. 

Petitioner argues in its brief that the guardian of these records had also been subpoenaed to testify, and that the trial court’s ruling on the admissibility of these records prevented the guardian’s testimony and prejudiced the case against Petitioner.  (Petitioner’s brief p. 12)  There is no basis for such argument in law or in fact.  Nothing in the hearing transcript indicates that such a witness offered testimony or that the trial court prevented any testimony by the records’ guardian.  

Accordingly, this Court should dismiss this assignment of error.  The admissibility of the contested records has not properly been preserved for review by this Court.  Even if that question were preserved for appellate review, there is no error as the records were irrelevant, and their contents were at least partially presented through other evidence admitted before the court. 

III. THE TRIAL COURT DID NOT ERR IN DIMISSING THE JUVENILE PETITIONS AT THE CLOSE OF PETITIONER’S EVIDENCE.

A.  Petitioner has not properly preserved this issue for appeal.   
Petitioner cites to assignment of error number 2 as the basis for its second argument.  Petitioner’s assignment of error, however, fails to conform to Rule 10 of the North Carolina Rules of Appellate Procedure.  Therefore, Petitioner’s second issue is not properly preserved and the assignment of error should be deemed abandoned.  

Rule 10 governs assignments of error.  Rule 10(a) provides “[T]he scope of review on appeal is confined to a consideration of those assignments of error set out in the record on appeal in accordance with this Rule 10.”  N.C. R. App. P. 10(a) (2006).  As to content of assignments of error, Rule 10(c) provides, “Each assignment of error shall, so far as practicable, be confined to a single issue of law; and shall state plainly, concisely and without argumentation the legal basis upon which error is assigned.”  N.C. R. App. P. 10(c).  The purpose of Rule 10 is for the appellant to identify all the errors to be argued on appeal so that “the appellee may properly assess the sufficiency of the proposed record on appeal to protect his position.”  Kimmel v. Brett, 92 N.C. App. 331, 335, 374 S.E.2 435, 437 (1988).  In Walker v. Walker, __ N.C. App. __, 624 S.E.2d 639 (2005), this court reaffirmed the importance of Rule 10 and held an appellant must “identify the issues actually briefed on appeal.”  If an appellant fails to state the grounds upon which error is assigned, the “exceptions upon which assignments of error are based are deemed abandoned.”  Kimmel, 92 N.C. App. at 331, 374 S.E.2d at 437.

In this case Petitioner’s assignment of error fails to state the grounds upon which error is assigned and to identify the issues actually briefed on appeal.  Consequently Petitioner has violated Rule 10 of the Rules of Appellate Procedure and its assignment of error should be deemed abandoned pursuant to Rule 10(c) and Kimmel.  Petitioner’s assignment of error merely states in generic form that it assigns error to the trial court’s dismissal of the petitions.  Petitioner assigned error to “The trial court’s dismissal of both Juvenile Petitions at the close of Petitioner’s evidence.”  (R p. 83)   Petitioner fails to state a “legal basis upon which error is assigned” in violation of Rule 10 and therefore its argument has not been preserved and assignment of error No. 2 should be deemed abandoned.
B.  The trial court did not err in concluding the Petitioner failed to present clear, cogent, and convincing evidence of neglect.


1.  The trial court’s finding of fact is sufficient to support its order of dismissal.


Petitioner argues the trial court should have made more findings of fact in order to facilitate appellate review.  First, as stated above, Petitioner’s assignment of error number 2 does not state a legal basis as required by Rule 10.  Furthermore, Petitioner did not assign error to the trial court’s failure to make certain findings of fact or that the findings do not support the trial court’s conclusion or order.  Therefore this issue is not properly before the Court. 


In the event this Court addresses the merits of Petitioner’s argument, the trial court made the appropriate finding of fact in its order.  In an adjudicatory hearing, “[t]he allegations in a petition alleging abuse, neglect, or dependency shall be proved by clear and convincing evidence.”  N.C.G.S. § 7B-805 (2005).  “If the court finds that the allegations in the petition have been proven by clear and convincing evidence, the court shall so state.  If the court finds that the allegations have not been proven, the court shall dismiss the petition with prejudice . . . .”  N.C.G.S. § 7B-807(a) (2005). Section 7B-807(b) states, “The adjudicatory order shall be in writing and shall contain appropriate findings of fact and conclusions of law.”  In addition, Rule 52 of the Rules of Civil Procedure states a trial court “shall find the facts specially and state separately its conclusions of law thereon and direct the entry of the appropriate judgment.”  N.C.G.S. § 1A-1, Rule 52(a)(1) (2005).  


Petitioner cites to In re Gleisner, which holds the trial court must make ultimate findings of fact to support its conclusion.  141 N.C. App. 475, 480, 539 S.E.2d 362, 365-66 (2000).  “Ultimate facts are the final facts required to establish the plaintiff’s cause of action or the defendant’s defense . . . .”  Woodard v. Mordecai, 234 N.C. 463, 470, 67 S.E.2d 639, 644 (1951).  In the instant case, Petitioner’s cause of action was to adjudicate the two minor children neglected by the Appellees.  The burden of proof lay squarely with the Petitioner to prove by clear and convincing evidence the neglect alleged in its petitions.  The trial court found that Petitioner failed to meet its burden and stated so in its finding of fact.  No further findings of fact were required to support the trial court’s decision to dismiss the Juvenile Petitions.  Petitioner would essentially have the trial court attempt to prove a negative in its findings.  


Moreover, Petitioner states in its brief no findings of fact support the conclusion “despite the existence of ample, uncontroverted evidence of domestic violence and substance abuse.”  Petitioner misunderstands the nature of its cause of action.  Petitioner was required to prove the existence of neglect as defined in section 7B-101(15), not the existence of domestic violence or substance abuse.  Petitioner failed to do so, the trial court appropriately found as fact the Petitioner failed to do so, and the trial court’s finding of fact is adequate for this Court’s appellate review. 


2.  Sufficient competent evidence exists to support the trial court’s dismissal of both Petitions.


The standard of review on appeal is whether the trial court’s findings are supported by clear and convincing evidence.  N.C.G.S. § 7B-805.  In addition, the findings must support the conclusions of law.  In re Shepard, 162 N.C. App. 215, 221-22, 591 S.E.2d 1, 5-6 (2004).  The burden of proof in an adjudicatory hearing lies with the petitioner to show by clear and convincing evidence that a minor child has been neglected.  N.C.G.S. § 7B-805.  If any competent evidence supports the trial court’s findings, even if some other evidence supports contrary findings, the decision of the trial court must be left undisturbed.  See Reid v. Johnston, 241 N.C. 201, 203, 85 S.E.2d 114, 116 (1954) and In re Helms, 127 N.C. App. 505, 511, 491 S.E.2d 672, 676 (1997).  


In the present case the trial court made the determination Petitioner failed to meet its burden of proof.  (R p. 61)  The trial court therefore dismissed the petitions as to both minor children.  (R p. 62)  Ample competent evidence was presented to support the trial court’s decision that neglect did not exist here.


Petitioner alleged neglect of the minor children pursuant to section 7B-101(15).  Under that section, a “neglected juvenile” is one “who does not receive proper care, supervision, or discipline from the juvenile’s parent” or “who lives in an environment injurious to the juvenile’s welfare.”  To show neglect as a result of an injurious environment, Petitioner must show the children were at “substantial risk of harm” due to that environment.  In re Helms, 127 N.C. App. at 512, 491 S.E.2d at 676.  

No evidence was presented that the minor children in the instant case were not properly cared for or that they were put at substantial risk of harm in their parents’ home.  Evidence was presented that neither of the minor children were harmed at any time as a result of the disputes between their parents.  (T p. 48, 127-29) The children were very young at the time of the described incidents and therefore unable to understand the actions or arguments between their parents. (T p. 44) On more than one occasion, when the Appellees had an argument, they asked their parents to keep the children at their home.  (T p. 59, 79-80, 128)  On other occasions, the children were asleep during the arguments.  (T p. 87, 128)  No evidence was presented by Petitioner that the minor children were the target of the disputes between their parents, or that they were at substantial risk of harm as a result of their parents’ marital discord.  Petitioner failed to meet its burden of proof, and sufficient competent evidence was presented to support the trial court’s finding of fact that the allegations of neglect in the petitions were not proved by clear and convincing evidence.  Therefore the trial court’s dismissal of the petitions should be affirmed.
CONCLUSION


Based upon the foregoing arguments, Respondents-Appellees respectfully request that this Court deny all assignments of error and affirm the trial court’s order of 6 January 2006 dismissing the Juvenile Petitions.


Respectfully submitted this the ___ day of July, 2006.
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