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QUESTIONS PRESENTEDtc \l1 "QUESTIONS PRESENTED

*  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *

I.
Did the trial court err in denying the respondent-appellants’ motion for funds to employ an expert witness in that the indigent respondent has a right to prepare his or her case?

II.
Did the trial court err in denying the respondents’ motion for a telephone deposition of an important witness in that the indigent respondent has a right to prepare his or her case?

III.
Did the trial court err in admitting considerable inadmissible hearsay which deprived the respondents of their right to confront their accusers?

IV.
Did the trial court err in its findings of fact in that they were not supported by sufficient evidence, proven to the required standard, and therefore did it err in its conclusions of law and order?

V.
Did the trial court commit reversible error in not entering its order in a timely manner, as required by statute?


STATEMENT OF THE CASEtc \l1 "STATEMENT OF THE CASE
A petition alleging neglect based on domestic violence in the home was filed on 25 January 2002.  Hearing was held on 8 March 2002, and order adjudicating neglect and making disposition was entered on 18 April 2002.

A Motion to Terminate Parental Rights was filed on 4 September 2003.  The Motion was served through counsel and not directly upon the P.R. and S.R.

The case was called for hearing before the Honorable Shirley Shirley Brown on 10 through 14 November 2003.  At the conclusion of the hearing, the Court dictated an order terminating the parental rights of the respondents S.J.R. and P.R.  The written order was not filed within the 30-day statutory period, but was entered on 22 January 2004, 69 days after the hearing.


STATEMENT OF GROUNDS FOR APPELLATE REVIEWtc \l1 "STATEMENT OF GROUNDS FOR APPELLATE REVIEW
From the final judgment entered following entry of an order terminating his parental rights, Mr. S.J.R. gave written notice of appeal on 29 January 2004 (R.p. 127-128).  This Court has jurisdiction pursuant to N.C. Gen. Stat. §7B-1113, 1001.


STATEMENT OF THE FACTStc \l1 "STATEMENT OF THE FACTS
This case is based primarily upon sexual abuse allegations by D.R. against his mother and father.  All parties acknowledge that D.R. had been sexually abused by a step-brother M.S. before November 2001.  Ms. R. called Department of Social Services and reported, as required by law, that her youngest son, D.R., had been sexually abused by his older step-brother (T1 p. 16-18).  When interviewed by DSS workers in November 2001, D.R. made very specific allegations as to sexual contact, that M.S. made him “put his mouth on his pee-pee and that it tickled.”  (T1 p. 17, lines 11-13).  D.R. had already been seeing a counselor, and he repeated this statement to his counselor on 26 November 2001 (T.p. 17, line 23 - p. 18, line 6).  The Department did some investigation as to this allegation, but did nothing to remove D.R. from his parents.  In November 2001, D.R. had just turned five years old (DOB 10/11/1996).

D.R. was not removed from his home because of sexual abuse allegation, but because of allegations of neglect relating to domestic violence and substance abuse (R.p. 7-9).  In response to the neglect allegations, S.J.R. and P.R. attended counseling, parenting classes and anger management classes (T1.p. ).

The allegations of sexual abuse involving S.J.R. and P.R. surfaced based on a report by the foster mother, Frieda Jones, that D.R. had reported sexual activity with his parents.  One of the first claims D.R. made was that he, as a four-year-old child, had ejaculated, stating to Ms. Jones that his mother had rubbed his penis, “till stuff come out.”  (T1.p. 234, line 23).  Ms. Jones was then instructed by a Department of Social Services worker to, “ask him more questions.”  T1.p. 234, line 25).

While living with Ms. Jones, D.R. made several additional statements concerning having sex with his parents and step-brother.  He also told Ms. Jones that he was going to report having sex with her so she would do what he wanted her to do (T1.p. 224, lines 17-22).

Based on these statements D.R. was interviewed by numerous social workers and professionals on behalf of the Department of Social Services.  D.R. was never interviewed by a professional on behalf of his parents.  Those interviewers provided testimony that D.R. suffered from Post Traumatic Stress Disorder (T1.p. 142).  The bulk of the testimony was presented to relay to the Court what the child had said, and to buttress the Departments version of the facts.  The child was never called as a witness.

Additional facts required for an understanding of each issue are further presented as part of the argument.


ARGUMENTtc \l1 "ARGUMENT
1. The trial court erred in denying the respondent-appellants’ motion for funds to employ an expert witness in that the indigent respondent has a right to prepare his or her case.

tc \l1 "The trial court erred in denying the respondent-appellants’ motion for funds to employ an expert witness in that the indigent respondent has a right to prepare his or her case.
Assignment of Error 37

S.J.R. lost his parental rights based exclusively on the confusing and contradictory of statements of his son.  The statements were made in response to untrained people, who meant well, but tainted the statements of D.R..

When D.R. was originally taken from S.J.R. and P.R., the petition filed by the Department alleged many grounds of neglect related to ongoing domestic violence and substance abuse (R.p. 8-9).  No abuse is alleged in that petition (R.p. 7).  The summons and petition are dated 25 January 2002.  D.R. was adjudicated neglected following a hearing held on 8 March 2002, and by court order entered 18 April 2002 (R.p. 23-30).  

In August of 2002 a petition was filed alleging abuse (R.p. 31-40), which petition was never adjudicated.  That petition alleged sexual abuse by S.J.R. and P.R..  Hearings were scheduled on the matter, but never held.

The evidence concerning alleged sexual abuse first came to light when several untrained people questioned D.R. about sexual comments he made.  The Department of Social Services was also aware that D.R. had been sexually abused by his step-brother M.S. (T1 p. 16-18).  When interviewed by DSS workers in November 2001, D.R. made very specific allegations as to sexual contact, that M.S. made him “put his mouth on his pee-pee and that it tickled.”  (T1 p. 17, lines 11-13).  D.R. repeated this statement to his counselor on 26 November 2001 (T.p. 17, line 23 - p. 18, line 6).  The Department did some investigation as to this allegation, but did nothing to remove D.R. from his parents until incidents of domestic violence occurred and the petition was filed.

The allegations of sexual abuse surfaced based on a report by the foster mother, Frieda Jones, that D.R. had reported sexual activity with his parents.  One of the first claims D.R. made was that he, as a four-year-old child, had ejaculated, stating to Ms. Jones that his mother had rubbed his penis, “till stuff come out.”  (T1.p. 234, line 23).  Ms. Jones was then instructed by a Department of Social Services worker to, “ask him more questions.”  T1.p. 234, line 25).

While living with Ms. Jones, D.R. made several additional statements concerning having sex with his parents and step-brother.  He also told Ms. Jones that he was going to report having sex with her so she would do what he wanted her to do (T1.p. 224, lines 17-22).

Based on these statements D.R. was interviewed by numerous social workers and professionals on behalf of the Department of Social Services.  D.R. was never interviewed by a professional on behalf of his parents.  On 27 December 2002, counsel for Mr. R. filed a motion requesting funds to retain an expert witness to review the case, interview D.R., or in the alternative for funds to depose the Department’s experts prior to trial, and a motion to depose the foster mother by telephone prior to trial (R.p. 59-64) and noticed the motion for hearing on 8 January 2003.  The motion was heard on the 8th and denied by order entered on 10 January 2003 (R.p. 65).  The order contains no conclusions or findings, simply a summary denial of the motions.

S.J.R. and P.R. were thereby unable to adequately prepare their cases for trial.  The case was called for hearing on the Termination Motion on November 10, 2003.

The Fifth Amendment guarantees indigents "a fair opportunity to present their defense at trial."  TA \s "Ake v. Oklahoma, 470 U.S. 68, 82-83, 84 L. Ed. 2d 53," \c 1 \l "Ake v. Oklahoma, 470 U.S. 68, 84 L. Ed. 2d 53 (1985)"

TA \s "Ake v. Oklahoma, 470 U.S. 68, 82-83, 84 L. Ed. 2d 53," \c 1Ake v. Oklahoma, 470 U.S. 68, 76, 84 L. Ed. 2d 53 (1985).  Although most of the decisions concerning indigents receiving assistance at trial come from criminal cases, indigents in all cases are afforded the same statutory protection.  Specifically, "[T]he Due Process Clause [of the United States Constitution] does not permit a state to infringe on the fundamental right of parents to make child rearing decisions simply because a state judge believes a 'better' decision could be made"  TA \s "Caban v. Mohammed, 441 U.S. 380, 392-93, 60 L. Ed. 2d" \c 1 \l "Caban v. Mohammed, 441 U.S. 380, 392-93, 60 L. Ed. 2d 297, 307-08, 99 S. Ct. 1760 (1979)"

TA \s "Caban v. Mohammed, 441 U.S. 380, 392-93, 60 L. Ed. 2d" \c 1Caban v. Mohammed, 441 U.S. 380, 392-93, 60 L. Ed. 2d 297, 307-08, 99 S. Ct. 1760 (1979).  Indigent respondents in termination trials are just as entitled to a fair trial as criminals in a forgery trial.  Further, in Rosero v. Blake, 57 N.C. 193, 581 S.E.2d 41 (2003), our Supreme Court granted rights to illegitimate fathers, stating that those rights are protected by statutory and constitutional safeguards.  That decision also quoted time-honored statements of the U.S. Supreme Court that “This parental liberty interest ‘is perhaps the oldest of the fundamental liberty interests.’”  TA \s "Troxel v. Granville, 530 U.S. 57, 66, 147 L. Ed. 2d 4" \c 1 \l "Troxel v. Granville, 530 U.S. 57, 66, 147 L. Ed. 2d 49, 57, 120 S. Ct. 2054 (2000)"

TA \s "Troxel v. Granville, 530 U.S. 57, 66, 147 L. Ed. 2d 4" \c 1Troxel v. Granville, 530 U.S. 57, 66, 147 L. Ed. 2d 49, 57, 120 S. Ct. 2054 (2000).  A felon’s liberty is at stake when he is charged with forgery and granted an expert to review handwritten documents.  The interest of a parent is an older and more “fundamental liberty interest.”

North Carolina General Statute TA \s "§7B-1109" \c 2 \l "N.C. Gen. Stat. §7B-1109"

TA \s "§7B-1109" \c 2§7B-1109 provides:

(b) The court shall inquire whether the juvenile's parents are present at the hearing and, if so, whether they are represented by counsel. If the parents are not represented by counsel, the court shall inquire whether the parents desire counsel but are indigent. In the event that the parents desire counsel but are indigent as defined in G.S. 7A-450(a) and are unable to obtain counsel to represent them, counsel shall be appointed to represent them in accordance with rules adopted by the Office of Indigent Defense Services. The court shall grant the parents such an extension of time as is reasonable to permit their appointed counsel to prepare their defense to the termination petition or motion. In the event that the parents do not desire counsel and are present at the hearing, the court shall examine each parent and make findings of fact sufficient to show that the waivers were knowing and voluntary. This examination shall be reported as provided in G.S. 7A-198.

North Carolina General Statute TA \s "§7A-450" \c 2 \l "N.C. Gen. Stat. §7A-450"

TA \s "§7A-450" \c 2§7A-450 provides:

(a) An indigent person is a person who is financially unable to secure legal representation and to provide all other necessary expenses of representation in an action or proceeding enumerated in this Subchapter. 

(b) Whenever a person, under the standards and procedures set out in this Subchapter, is determined to be an indigent person entitled to counsel, it is the responsibility of the State to provide him with counsel and the other necessary expenses of representation. The professional relationship of counsel so provided to the indigent person he represents is the same as if counsel had been privately retained by the indigent person.

North Carolina General Statute TA \s "§7A-454" \c 2 \l "N.C. Gen. Stat. §7A-454"

TA \s "§7A-454" \c 2§7A-454 provides:

Fees for the services of an expert witness for an indigent person and other necessary expenses of counsel shall be paid by the State in accordance with rules adopted by the Office of Indigent Defense Services.

These statutes apply to both respondent parents in this case.  In its “First Appearance Order” the District Court found both as regards to mother, P.R., and father, S.R.: “is indigent and is entitled to court appointed counsel.”  The Court then appointed separate counsel for each (R.App. 1-2, ¶3, 4, 6, 8).  These counsel provided diligent efforts on behalf of their clients, despite great difficulty in getting proper discovery as argued below and receiving no assistance with difficult matters by the Court.  Counsel attempted to gain the assistance of experts and proper discovery through deposition as a part of their defense of their clients.  The Trial Court denied S.R. and P.R. a fair trial by denying these requests.

Our Supreme Court has stated that:

[U]pon a threshold showing of specific need for expert assistance, funds for such must be made available. Further, the statutory right to "counsel and the other necessary expenses of representation," TA \s "§7A-450" \c 2N.C.G.S. § 7A-450(b) (1989), includes the assistance of experts upon a showing of a particularized need therefor.  The trial court has authority to approve a fee for the service of an expert witness who testifies for an indigent person.

To establish a particularized need for expert assistance, a defendant must show that: (1) he will be deprived of a fair trial without the expert assistance, or (2) there is a reasonable likelihood that the expert will materially assist him in the preparation of his case. Although particularized need is a flexible concept and must be determined on a case-by-case basis.

TA \s "State v. Page, 346 N.C. 689, 488 S.E.2d 225 (1997)" \c 3 \l "State v. Page, 346 N.C. 689, 488 S.E.2d 225 (1997)"

TA \s "State v. Page, 346 N.C. 689, 488 S.E.2d 225 (1997)" \c 3State v. Page, 346 N.C. 689, 488 S.E.2d 225 (1997).

The Court also has stated, and we acknowledge that, “mere hope or suspicion that favorable evidence is available is not enough to require that such help be provided."  State v. Holden, 321 N.C. 125, 136, 362 S.E.2d 513, 522 (1987).  

In this case, counsel provided the Court with such a threshold showing in her motion.  She outlined several problem areas within the many statements D.R. had given.  She outlined differences in his statements.  She outlined problems with the manner by which statements were obtained.  She showed the Court the legal reasoning for requesting a review by an expert in child sexual abuse.  The Court responded simply by denying her request.

The cases concerning appointment of an expert explain a threshold showing as being one that shows the likelihood of the expert opinion being necessary to the defense.  In sanity cases, it requires a showing that insanity or diminished capacity is likely to be a “significant factor” in the defense.  TA \s "State v. Pierce, 346 N.C. 471, 481, 488 S.E.2d 576, 5" \c 3 \l "State v. Pierce, 346 N.C. 471, 488 S.E.2d 576 (1997)"

TA \s "State v. Pierce, 346 N.C. 471, 481, 488 S.E.2d 576, 5" \c 3State v. Pierce, 346 N.C. 471, 481, 488 S.E.2d 576, 582 (1997), quoting TA \s "Ake v. Oklahoma, 470 U.S. 68, 82-83, 84 L. Ed. 2d 53," \c 1 \l "Ake v. Oklahoma, 470 U.S. 68, 84 L. Ed. 2d 53 (1985)"

TA \s "Ake v. Oklahoma, 470 U.S. 68, 82-83, 84 L. Ed. 2d 53," \c 1Ake v. Oklahoma, 470 U.S. 68, 82-83, 84 L. Ed. 2d 53, 66 (1985).

In TA \s "State v. Anderson, 350 N.C. 152, 513 S.E.2d 296 (1999" \c 3 \l "State v. Anderson, 350 N.C. 152, 513 S.E.2d 296 (1999)"

TA \s "State v. Anderson, 350 N.C. 152, 513 S.E.2d 296 (1999" \c 3State v. Anderson, 350 N.C. 152, 513 S.E.2d 296 (1999), our Supreme Court held that the defendant had not made a sufficient showing of need when his counsel stated that they were not proceeding with an insanity or diminished capacity defense, and were asking for the psychiatry expert because, “We're just anticipating a little bit of what the State might do.”  The Court held that anticipation of what the State might do was not a sufficient showing.  In S.J.R.’s case, the Department had specifically alleged in the petition as to abuse and the motion to terminate parental rights, that the basis of their contentions were the statements of the child D.R..  Specific inquiry into how the statements came forth and how they were evaluated by care givers is very pertinent to the inquiry in this case.  Assistance of an expert was vital to S.R. and P.R. being able to cross-examine and/or rebut the testimony of the State’s experts.

"The particularized showing demanded by our cases is a flexible one and must be determined on a case-by-case basis." TA \s "State v. Parks, 331 N.C. at 656-57, 417 S.E.2d at 47" \c 3 \l "State v. Parks, 331 N.C. at 656-57, 417 S.E.2d at 471"

TA \s "State v. Parks, 331 N.C. at 656-57, 417 S.E.2d at 47" \c 3State v. Parks, 331 N.C. at 656-57, 417 S.E.2d at 471.  We also acknowledge that “The determination of whether a defendant has made an adequate showing of particularized need lies within the trial court's discretion.”  TA \s "State v. Mills, 332 N.C. at 400, 420 S.E.2d at 117" \c 3 \l "State v. Mills, 332 N.C. at 400, 420 S.E.2d at 117"

TA \s "State v. Mills, 332 N.C. at 400, 420 S.E.2d at 117" \c 3State v. Mills, 332 N.C. at 400, 420 S.E.2d at 117.  While it is a discretionary call, the Court’s order does not state such as is required.  “When a motion addressed to the discretion of the trial court is denied upon the ground that the trial court has no power to grant the motion in its discretion, the ruling is reviewable."  TA \s "State v. Barrow, 350 N.C. 640, 517 S.E.2d 374 (1999)" \c 3 \l "State v. Barrow, 350 N.C. 640, 517 S.E.2d 374 (1999)"

TA \s "State v. Barrow, 350 N.C. 640, 517 S.E.2d 374 (1999)" \c 3State v. Barrow, 350 N.C. 640, 646, 517 S.E.2d 374, 378 (1999).  Further, “there is error when the trial court refuses to exercise its discretion in the erroneous belief that it has no discretion as to the question presented.  Where the error is prejudicial, the defendant is entitled to have his motion reconsidered and passed upon as a discretionary matter.”  TA \s "State v. Johnson, 346 N.C. 119, 124, 484 S.E.2d 372," \c 3 \l "State v. Johnson, 346 N.C. 119, 484 S.E.2d 372 (1997)"

TA \s "State v. Johnson, 346 N.C. 119, 124, 484 S.E.2d 372," \c 3State v. Johnson, 346 N.C. 119, 124, 484 S.E.2d 372, 375 (1997).

In Barrow above, the Supreme Court granted Mr. Barrow a new trial because the trial court failed to properly exercise its discretion and failed to state that it had exercised its discretion in ruling on two matters.  Our result here should be the same, both in that the court ruled incorrectly in denying the request for an expert and in that the Court failed to properly exercise its discretion in the matter.

2. The trial court erred in denying the respondents’ motion for a telephone deposition of an important witness in that the indigent respondent has a right to prepare his or her case. tc \l1 "The trial court erred in denying the respondents’ motion for a telephone deposition of an important witness in that the indigent respondent has a right to prepare his or her case. 
Assignment of Error No. 38

The North Carolina Rules of Civil Procedure apply to cases under Chapter 7B.  TA \s "In re Moore, 306 N.C. 394, 293 S.E.2d 127, 130-31 (19" \c 3 \l "In re Moore, 306 N.C. 394, 293 S.E.2d 127 (1982)"

TA \s "In re Moore, 306 N.C. 394, 293 S.E.2d 127, 130-31 (19" \c 3In re Moore, 306 N.C. 394, 293 S.E.2d 127 (1982).  “Proceedings under the Juvenile Code are civil in nature, and accordingly, 'proceedings in juvenile matters are to be governed by the Rules of Civil Procedure.'"  TA \s "Matter of Bullabough, 89 N.C. App. 171, 179, 365 S.E." \c 3 \l "Matter of Bullabough, 89 N.C. App. 171, 365 S.E.2d 642 (1988)"

TA \s "Matter of Bullabough, 89 N.C. App. 171, 179, 365 S.E." \c 3Matter of Bullabough, 89 N.C. App. 171, 179, 365 S.E.2d 642, 646 (1988).

Our Civil Procedure rules provide for full pretrial discovery, with the general purpose that trials not be conducted “by ambush.”  Rule 32 specifically provides for depositions to be taken to aid in discovery and to preserve a witness’ testimony for trial.

Through Counsel, S.J.R. requested that the Court allow him to take a telephone deposition of a critical witness (R.p. 63-62).  In that motion counsel fully set out the need for the deposition.  The trial court denied the motion without stating any rationale for his ruling or stating that the ruling was made as a discretionary ruling (R.p. 65).

The critical nature of this witness’ testimony is shown by her actual testimony during the hearing.  (T1.p. 204-245).  The ability of an attorney to have advance notice of what such an important witness will say cannot be fully measured.  This Court can take judicial notice of the fact that in virtually all civil cases in superior courts of our state, depositions are taken and used at trial.

N.C. Gen. Stat. §7A-454 allows counsel to make motions such as this one and allows trial courts to assist indigent defendants in the preparation of their case as stated in Argument I.  The logic and reasoning of that argument applies equally here.  In view of that argument, this court should direct that a new trial be granted.

3. The trial court erred in admitting considerable inadmissible hearsay which deprived the respondents of their right to confront their accusers.tc \l1 "The trial court erred in admitting considerable inadmissible hearsay which deprived the respondents of their right to confront their accusers.
Assignments of Error 1, 2, 3, 4, 5, 6, 7, 8, 11, 12, 13, 15, 16, 17, 18, 19, and 20

The Respondent-Appellate S.J.R. adopts the argument in the Brief of Respondent Appellant P.R., Argument I, as to this issue pursuant to North Carolina Rule of Appellate Procedure 28(f). 

4. The trial court erred in its findings of fact in that they were not supported by sufficient evidence, proven to the required standard, and therefore erred in its conclusions of law and order.tc \l1 "The trial court erred in its findings of fact in that they were not supported by sufficient evidence, proven to the required standard, and therefore erred in its conclusions of law and order.
Assignments of Error 26, 27, 28, 29, 30, 31, 32, 33, and 34

The Respondent-Appellate S.J.R. adopts the argument in the Brief of Respondent Appellant P.R., Argument II, as to this issue pursuant to North Carolina Rule of Appellate Procedure 28(f). 

5. The trial court committed reversible error in not entering its order in a timely manner, as required by statute.tc \l1 "The trial court committed reversible error in not entering its order in a timely manner, as required by statute.
Assignments of Error 40, 41, and 42

The hearing in this case was held during the week of November 10, 2003, ending on November 14, 2003.  The written order was not entered until January 22, 2004.  By rule stated in N.C. Gen. Stat. §7B-1109(e), the order was entered more than a month after the Court’s authority to enter such an order had expired.

The problem of late entry of court orders in Chapter 7B cases has become almost an epidemic in North Carolina jurisprudence.  The issue has only recently been adD.R.essed by this court in In re E.N.S., COA03-718, 595 S.E.2d 167 (2004).  In that case the situation was much less egregious, in that the delay was minimal.  The hearing ended on April 3, 2002, and orders were filed on May 8 and May 14, 2002, only 36 and 42 days post hearing.  In the present case the delay was from November 14, 2003, to January 22, 2004, 69 days after the hearing.

In 2001 the General Assembly added wording to North Carolina General Statute §7B-1009(e) to require that the Court’s and Departments of Social Services, through their lawyers, enter orders within 30 days after the hearing.
  The paragraph at issue contains the word “shall” in three locations.  If one “shall” means “shall” and the other “shall” means “may,” how can the people of this State know when “shall” means anything at all?

If “shall be reduced to writing within 30 days” means only “shall be done within 30 days if there is prejudice to the parents,” then “shall take evidence and make findings” and “shall adjudicate” must mean the same.  However, this Court has reversed cases where the trial court did not take evidence, TA \s "Curtis v. Curtis, 104 N.C. App. 625, 410 S.E.2d 917 (" \c 3 \l "Curtis v. Curtis, 104 N.C. App. 625, 410 S.E.2d 917 (1991)"

TA \s "Curtis v. Curtis, 104 N.C. App. 625, 410 S.E.2d 917 (" \c 3Curtis v. Curtis, 104 N.C. App. 625, 410 S.E.2d 917 (1991) (trial court granted summary judgment) and did not properly adjudicate the existence of the factors.  TA \s "In re Church, 136 N.C. App. 654, 525 S.E.2d 478 (2000" \c 3 \l "In re Church, 136 N.C. App. 654, 525 S.E.2d 478 (2000)"

TA \s "In re Church, 136 N.C. App. 654, 525 S.E.2d 478 (2000" \c 3In re Church, 136 N.C. App. 654, 525 S.E.2d 478 (2000) (trial court failed to state adjudicatory language).  “Shall” cannot possibly mean two different things in the same paragraph of our statutes.  If an order is reversed for disobeying the first and second “shall” it should be reversed for disobeying the third “shall” in the same paragraph.  Any other result defies logic.

In the case of TA \s "In re Fuller, 144 N.C. App. 620, 548 S.E. 2d 569 (200" \c 3 \l "In re Fuller, 144 N.C. App. 620, 548 S.E. 2d 569 (2001)"

TA \s "In re Fuller, 144 N.C. App. 620, 548 S.E. 2d 569 (200" \c 3In re Fuller, 144 N.C. App. 620, 548 S.E. 2d 569 (2001), a termination of parental rights case, the Trial Court in contravention of the applicable statute (N.C.G.S.§ 713-1108(b)), did not appoint a Guardian Ad Litem for the minor child, where the Respondent father denied several of the material allegations in the petition.  Id. at 622.  Even though Respondent father failed to object to the Trial Court’s failure to appoint a Guardian Ad Litem or to assign error to the Trial Court’s failure to follow the statute, this Court under its power pursuant to Rule 2 of the Rules of Appellate Procedure suspended the Appellate Rules and reversed the termination.  Id. at 623.

The Fuller Court determined that the statutory scheme was intended to preserve the best interest of the juvenile and 

should be followed.  Id. at 622, 623.

In TA \s "Cole v. Cole, 37 N.C. App. 737, 247 S.E. 2d 16 (1978)" \c 3 \l "Cole v. Cole, 37 N.C. App. 737, 247 S.E. 2d 16 (1978)"

TA \s "Cole v. Cole, 37 N.C. App. 737, 247 S.E. 2d 16 (1978)" \c 3Cole v. Cole, 37 N.C. App. 737, 247 S.E. 2d 16 (1978), the Defendant husband was served with process in the suit for alimony more than 30 days after the Summons had been issued.  This Court held that since no extension of time was obtained, nor was Defendant served with an Alias or Pluries Summons, a Summons not served within the statutory period loses its validity and does not confer jurisdiction.  Id at 738.  Further the Cole court quoting City of Monroe v. Niven, 221 N.C. 362, 365, 20 S.E. 2d 311, 313(1942), stated, “’A nullity is a nullity, and out of nothing nothing comes.’”  Subsequent acts of the Court did not validate a void judgment.  Id at 738.  Likewise here, judgment issued more than two months after it was due should not be validated by this Court.

This issue has been presented to this Court in the following cases (We ask the Court to take judicial notice of its own files):

	COA #
	In the Matter of
	County
	Time After Hearing

	03-488*
	A.W., A.J.
	Forsyth
	7 Months

	03-1103
	J.W.R.
	Davidson
	2 Months

	03-1165*
	C.S.
	Franklin
	11½ Months

	03-1333
	A.D.L., J.S.L., C.L.L.
	Guilford
	3 Months

	03-1492
	H.D., J.B.
	Cumberland
	3 Months

	04-49
	F.L.R.
	Yadkin
	3½ Months

	04-207
	C.Y.P., I.P.
	Chatham
	2½ Months

	04-314
	K.L.J.
	Forsyth
	16 Months

	04-397
	J.S.
	Cumberland
	3 Months

	04-455
	B.M., M.M., An.M, Al.M
	Wautauga
	1½ Months

	04-463
	L.E.B., K.T.B.
	New Hanover
	6 Months

	04-498
	B.P., S.P., R.T.
	Pitt
	4 months

	04-597
	I.S., S.S.
	Mecklenburg
	2 Months

	04-638
	T.S., S.S., L.R. 
	Harnett
	3 Months

	04-870
	C.E.H
	Johnston
	15 Months

	04-965
	R.A.H.
	Randolph
	13 Months

	04-992
	C.J.B., M.G.B.
	Moore
	3 Months

	04-1084
	T.L.T
	Rowan County
	6½ Months

	04-1204
	T.W., L.W., E.H.
	Harnett
	1 Year


ADVANCE \u7*Unpublished Opinion where this issue was addressed

In addition to the 19 cases listed above, plus the two argued published opinions, the issue was present but not raised in the following 30 recent opinions of this Court
:

	COA #
	In the Matter of
	County
	Time After Hearing

	02-1073
	L.A., R.A.
	Orange
	1½ Months

	03-71-2
	J.D.
	Buncombe
	3 Months

	03-206
	K.M.C.
	Forsyth
	5 Months

	03-212
	D.S., S.S., J.S.
	Forsyth
	6 Months

	03-267
	K.L.S, K.D.S.
	Catawba
	1½ Months

	03-282
	S.H.
	Nash
	2 Months

	03-302
	J.O., J.O.
	Cumberland
	2½ Months

	03-322
	D.P. 
	Cumberland
	2 Months

	03-444
	B.S.
	Orange
	1½ Months

	03-390
	J.C.S., R.D.S.
	Catawba
	3 Months

	03-487
	A.L.K.
	Guilford
	2½ Months

	03-529
	S.E., E.E.
	Cumberland
	4½ Months

	03-578
	D.R., A.R., S.H.
	Buncombe
	2 Months

	03-629
	J.A.O.
	Buncombe
	1½  Months

	03-679
	R.W.
	Davidson
	1½ Months

	03-727
	J.M.C., J.D.C., S.N.A.
	Cabarrus
	2½ Months

	03-754
	M.L.J.
	Alamance
	7 Months

	03-778
	D.D.T.J
	Johnston
	4 Months

	03-779
	T.S., S.M.
	Pitt
	1½ Months

	03-807
	J.B.
	Buncombe
	3 Months

	03-923
	C.A.C
	Wake
	2½ Months

	03-982
	R.S., M.S.
	Alamance
	5 Months

	03-1047
	J.S.
	Cumberland
	8 Months

	03-1049
	C.R.
	Guilford
	10 Months

	03-1188
	J.W.J., T.L.J., D.M.J.
	Richmond
	1½ Months

	03-1286
	T.B.K.
	Cabarrus
	2 Months

	03-1322
	J.E.P.
	Guilford
	1½ Months

	03-1395
	J.D.S.
	Wake
	1½ Months

	03-1567
	M.L., A.G.
	Cabarrus
	1½ Months

	03-1591
	T.C.B.
	Buncombe
	1½ Months


We acknowledge the holding of this Court in TA \s "In re J.L.K. COA03-421, 598 S.E.2d 387 (2004)" \c 3 \l "In re J.L.K. COA03-421, 598 S.E.2d 387 (2004)"

TA \s "In re J.L.K. COA03-421, 598 S.E.2d 387 (2004)" \c 3In re J.L.K., COA03-421, 598 S.E.2d 387 (2004), a case where the delay was 89 days from hearing to order.  We also acknowledge In re E.N.S., supra.  We ask the Court to consider whether letting any law go unenforced as shown in the above chart is good for North Carolina jurisprudence, or whether the reversal of one case, this one or any of the other pending cases, will cause orders to be timely entered.  We submit that order will continue to be late until this Court says there is a serious penalty for disobeying the statute.

We also point out that in our review of all Chapter 7B Termination and Abuse/Neglect/Dependency opinions of this court filed in 2004, that there were 12 cases in which the orders were timely entered:

	COA #
	In the Matter of
	County
	Time After Hearing

	02-1580
	T.S.M. (TPR)
	Wayne
	27 Days

	03-31
	D.M.H. (TPR)
	Burke
	13 Days

	03-346
	A.L.B., C.J.B., D.V.P., A.L.B. (Abuse/Neglect)
	Davie
	8 Days

	03-362
	M.A.E. (TPR)
	Caldwell
	1 Day

	03-441
	M.L. (TPR)
	Cleveland
	20 Days

	03-521
	J.R.A. (TPR)
	Rutherford
	7 Days

	03-569
	L.C., A.N. (TPR)
	Mecklenburg
	21 Days

	03-572
	D.S., M.N.S. (TPR)
	Meckenburg
	6 Days

	03-644
	C.B. (TPR)
	Wayne
	15 Days

	03-851
	R.L.C.H. (Dependency)
	Alamance
	25 Days

	03-1129
	A.F. (Perm. Plan)
	Catawba
	28 Days

	03-1326
	A.L., N.W. (TPR)
	Mecklenburg
	6 Days


Since there are many cases where the orders are timely, there should be no question that it is possible to obey and even exceed the statutory mandate.  Any claims by Departments of Social Services or Courts that the mandate is too difficult is negated by these timely entered orders.  We urge this Court to require obedience of the law.

We also point out this court that other orders in this case share the same problem as the Termination Order.  The adjudication hearing on the original petition was held on 8 March 2002, but the order was not entered until 18 April 2002, 41 days later and 11 days late (R.p. 23-30).   After a Review Hearing on 25 April 2002, the order was not entered until 23 July 2002, just under three months later, nearly two months late (R.App. p. 49-51).  A permanency planning review order was entered 2 August 2002, 71 days after the 23 May hearing (R.App. p. 62-66).  Another permanency planning review order was entered 3 September 2002, 61 days after the 3 July hearing (R.App. p. 70-73).  Yet another permanency planning review order was entered 19 September 2002, 45 days after the 5 August hearing (R.App. p. 93-95).  A final permanency planning review order was not entered until 27 November 2002, 40 days after the 17 October hearing (R.App. p. 108-111).  We acknowledge an order from the 7 March 2002 hearing being entered on 11 April 2002, being only 5 days late (R.App. p. 25-27).  In the history of this case, that’s the closest we came to being timely.


CONCLUSIONtc \l1 "CONCLUSION
Based on the arguments advanced above, this Court should vacate the order for violating the law as to timely filing.  In the alternative, this case should be remanded for a new hearing, allowing the respondent parents to properly present their case with assistance of appointed experts, and with limitations on hearsay statements.
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�  Time limits were added to orders upon adjudication and disposition, terminating of parental rights, and other orders,  requiring those orders to be entered within 30 days after completion of hearings.  These laws became effective January 1, 2002 and apply to all cases filed on or after that date.  See N.C. Gen. Stat. §§ 7B-807(b), 7B-905(a), 7B-906(d), 7B-907(c), 7B-1109(a), 7B-1109(e), 7B-1110(a).  


� Cases were taken from Official Court of Appeals Web Site.  Only cases where hearing date and date of entry of order are listed.  Several cases did not have sufficient information in the narrative to determine both dates.





