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BRIEF FOR RESPONDENT-APPELLANT OMAR K. 

QUESTIONS PRESENTED FOR REVIEW
1.  Did the trial court commit prejudicial error when it failed to conduct a hearing to determine if Omar K. was entitled to substitute court appointed counsel?

2.  Did the trial court commit prejudicial error when it failed to remove Omar K.’s trial attorney and failed to appoint substitute court appointed counsel for Omar K., despite the motion of Omar K. for new counsel?

3.  Did the trial court commit prejudicial error by finding findings of fact numbers 6, 13, 16, 21, 23, 26, 27, 28, 29, and 30 when there were insufficient findings of fact and evidence to support those findings?

4.  Did the trial court commit prejudicial error by finding in conclusion of law number 1 that grounds existed to terminate the parental rights of Omar  K. when there were insufficient findings of fact and evidence to support this conclusion of law?

5.  Did the trial court abuse its discretion by finding in conclusion of law number three that it was in the best interest of D. K. to terminate the parental rights of Omar K. when there were insufficient findings of fact and evidence to support this conclusion?

 JURISDICTION 

Pursuant to Appellate Rule of Procedure 28(b)(4), jurisdiction for this appeal is granted from N.C.G.S. 7B-1113 and 7A-27. The order of termination was signed on March 16, 2004 and entered on March 18, 2004. (R. p. 67). Omar K.’s written notice of appeal to the North Carolina Court of Appeals was filed on July 28, 2004. (R. p. 68) Twila R. gave written notice to the North Carolina Court of Appeals on March 23, 2004 and again on July 29, 2004 (R. p. 70) 

PROCEDURAL HISTORY OF CASE
 
A petition to terminate the parental rights of Omar K. and Twila R. to O. K., D. J. K. and D. S. K. was filed by the New Hanover County Department of Social Services (hereafter “DSS”) on May 5, 2003. (R. p. 2). A hearing on the petition took place before the Honorable John Smith in New Hanover County District Court on July 21, 2003. (R. p. 55). The parental rights of both parents to all three children were terminated that same day. (R. p. 66). The order of termination was signed on March 16, 2004 and entered on March 18, 2004. (R. p. 67). Both parents filed notices of appeal to the North Carolina Court of Appeals. (R. p. 68-73)


Fred Owens was appointed as counsel for Omar K. for the termination proceedings. Before the hearing of termination Omar K. asked the court to appoint a new court appointed attorney. (R. p. 29, lines 16-20). The trial court told Omar K. he could either represent himself or allow Fred Owens to represent him. (T. p. 29, line 25, p. 30, lines 1-2). No hearing was held on Omar K.’s motion. The trial court did not ask why he was unsatisfied with Fred Owens. Rather than represent himself, Omar K. chose to have Fred Owens continue to represent him. (T. p. 30, lines 3-4). 

After giving notice of appeal both parents signed relinquishments to their parental rights to O. K. and D. S. K.. (R. p. 76-77). This appeal only concerns the termination of parental rights to D. J. K. (sometimes referred to as “D. K.”. D.S.K. will never be referred to as D.K.)

Peter Wood was appointed as appellate counsel for Omar K. on June 11, 2004. (R. p. 80). Lisa Leffler was appointed as appellate counsel for Twila R. on June 11, 2004. (R. p. 81)

A proposed record on appeal was mailed to all parties on September 10, 2004. (R. p. 87). The Court of Appeals extended the time to file the record on appeal until November 29, 2004. (R. p. 88). The record on appeal was settled and filed on November 29, 2004. (R. p. 83, 90)  
STATEMENT OF THE FACTS 

D. K. was born September 5, 2001 and went directly into the custody of DSS from the hospital. (T. p. 37, lines 12-16). D.K. was the child of Omar K. and Twilia R. (T. p. 101, line 25, p. 102, line 1).  D.K. was found to be a dependent child who was at risk of neglect at the adjudication hearing on January 17, 2002. (R. p. 51) D. K. remained in foster care until January 2002, when he was placed with Twilia R. (T. p. 37, lines 17-20). D. K.’s two older siblings were also in DSS custody and were also placed with their mother. (T. p. 37, lines 23-25). It was a condition of the placement that Twilia R.’s mother also live there. (T. p. 38, lines 3-8). D.K. was a special needs child and his physical therapist and occupational therapists complained to DSS that they had great difficulty in reaching ether D.K. or Twilia R. (T. p. 41, lines 19-25, p. 42, lines 1-3). DSS asked that D.K. be removed from his mother’s care for that reason and D.K. was removed from Twilia R.’s home in July, 2002 by court order. (T. p. 39, lines 6-7, p. 42, lines 5=6)).

Omar K. was incarcerated from before the birth of D.K. until April, 2002.   (T. p. 39, lines 12-15 (R. p. 61)). He was incarcerated at the time of the January 17, 2002 Adjudication Hearing, but was not transported to court and was not represented by counsel at that hearing. (R. p. 49-50). He was not present, nor was he represented by counsel at the July 18, 2002 review hearing. (R. p. 52)

Omar K. signed a service plan with DSS on November 28, 2001. (T. p. 40, lines 5-7). He did not submit to testing for drugs in his system, because he could not afford the $25 per test that was charged. (T. p. 102, lines 9-21). He was willing to submit to drug testing if the testing was free. (T. p. 104, lines 2-7). He completed the parenting classes. (T. p. 104, lines 8-14). 

He was never allowed visitation with D.K. (T. p. 40, lines 14-19). In fact at the time of the TPR hearing, he had never seen D.K. (T. p. 102, lines 2-3) Conversely Twilia R. was provided biweekly visitation by DSS, which she attended usually. (T. p. 47, lines 14-18, p. 48, lines 6-8).

Further facts will be developed as necessary in the Argument Portion of this brief.

ARGUMENT

I.  The trial court committed prejudicial error when it failed to conduct a hearing to determine if Omar K. was entitled to substitute court appointed counsel.

II.  The trial court committed prejudicial error when it failed to remove Omar K/’s trial attorney and failed to appoint substitute court appointed counsel for Omar K., despite the motion of Omar K. for new court appointed counsel.

(Findings of Fact Numbers 1 and 2)

Both Findings Will Be Argued Simultaneously
During the examination of the first witness the following  exchange took place between the trial court, Omar K. and Fred Owens, trial counsel for Omar K.:
THE COURT: Okay, Mr. K., Mr. Owens when we began the trial said that he was not sure whether you wanted him to represent you or not. And I at that time ordered that he was representing you. Do you want Mr. Owens to represent you or do you want to represent yourself?
OMAR K.: I mean, I ain’t got no choice. I mean, I want a fair trial, but I want—if my lawyer don’t know what’s going on  and he doesn’t get no papers, and I don’t get no papers, I didn’t get no—
THE COURT: This is a simple question. Do you want Mr. Owens to represent you or do you want to represent yourself?
OMAR K.: I guess I’ll have Mr. Owens represent me.
THE COURT: Okay. Do you have any questions Mr. Owens?
MR OWENS: Your Honor, he has represented to me that he is very disappointed with my services, your Honor. I do not feel that I could adequately represent him at this time.
THE COURT: Well, I appreciate that, but we have continued this case on the closed judgmental question so that he could have counsel,
 we appointed counsel, this is the day of trial, and it’s not going to be continued, and you’ve been appointed by the Court. He says he wants you to represent him.
MR. OWENS: If that is true, I’ll be happy to represent him, your Honor. I don’t know if that is actually—
THE COURT: He just said that.
MR. OWENS: --a true statement.
THE COURT: Do you want to represent yourself or do you want Mr. Owens to represent you?
OMAR K.: I guess I have to have Mr. Owens represent me.
THE COURT: Okay. Do you have any questions, Mr. Owens? (T. p. 29, lines 16-25, p. 30, lines 1-23).
That was the extent of the Court’s inquiry.
A parent in a termination of parental rights proceeding has the right to appointed counsel. N.C.G.S. 7A-451(a). The court must make an inquiry to determine if the parent is indigent and the case must be continued if the parent qualifies to allow court appointed counsel time to prepare. N.C.G.S. 7b-1109(B). Furthermore, a parent has the right to effective assistance of counsel. In re: Oghenekevebe, 123 N.C.App. 434,436 (1996).
It is true that an individual does not have the right to court appointed counsel of his choosing. State v. Robinson, 290 N.C. 56, 65-666 (1976). However:
A trial court is constitutionally required to appoint substitute counsel whenever representation by counsel originally appointed would amount to denial of defendant’s right to effective assistance of counsel, that is, when the initial appointment has not afford defendant his constitutional right to counsel. State v. Thacker, 301 N.C. 348, 352 (1980).
The trial court alone has the authority to remove court appointed counsel. If an individual is dissatisfied with court appointed counsel and requests substitute counsel the trial court has a duty to conduct an inquiry to determine the basis for the request and if new counsel is necessary. “It is only through this procedure that” it can be assured that a person’s “Sixth Amendment Rights” to effective assistance of counsel is “not violated”. State v. James, 111 N.C.App. 785 (1993). In a TPR hearing as well, there must be safeguards to ensure effective representation:

North Carolina) guarantees a parent’s right to counsel in all proceedings dedicated to the termination of parental rights. Given that this right exists, it follows that a remedy must also exist to cure violation s of this statutory right. If no remedy were provided a parent for inadequate representation the statutory right to counsel would become an empty formality. Oghenekevebe at 436

A person entitled to court appointed counsel must be given an opportunity to explain the reasons for dissatisfaction with court appointed representation and an opportunity to present evidence to the court. State v. Hardison, 126 N.C.App. 52,56 (1997).


The trial court in the instant case did not conduct any hearing to determine if appellant was entitled to substitute counsel. The trial court simply gave appellant a choice between representing himself and keeping his court appointed attorney. Even sidestepping the issue of substitute counsel, reducing the right to court appointed counsel to such a choice is prejudicial error if the court does not fully explain the right to court appointed counsel. In State v. Cox, 595 S.E.2d 726, 728 (2004) it was reversible error for the trial court to deny a criminal defendant’s request for substitute counsel without advising that defendant of his rights under N.C.G.S. 15A-1242.. While there is no exact match for that criminal statute in the TPR arena, NCGS 7B-1109(b) dictates that “In the event that the parents do not desire counsel and are present at the hearing the court shall examine each parent and make findings of fact sufficient to show that the waivers were knowing and voluntary.” No such examination of appellant took place.
An indigent parent essentially has three possibilities facing him in a TPR proceeding. First, he has the right to be represent by effective counsel. It is up to the trial court to ensure that counsel is appointed and to monitor that representation and to make suitable inquiries about the quality of that representation. Second, a parent may be represented by ineffective counsel. This should never happen, especially if a parent makes the court aware of the situation. Finally, a parent can represent himself, but only if the parent knowingly gives up the right to court appointed counsel.
The court cannot force a parent to represent himself. The parent, likewise, cannot force the court to appoint new counsel. However, it seems logical and necessary that anytime that there is a chance of changing the representation status that that change should be made knowingly. The Court should be aware of all of the facts. The parent should be aware of all of his rights. Neither took place in the instant case. Appellant was not fully informed of his rights. The court refused to hear all of the facts. Both the court and appellant made decisions about appellant'’ representation while in the dark. The trial court must take full responsibility for this miscarriage of justice. Even when court appointed counsel told the trial court “I do not feel that I could adequately represent him at this time” the trial court refused to allow itself to be informed. The trial court refused to inform the defendant. The trial court erred.  
I.  The trial court committed prejudicial error by finding findings of fact numbers 6, 13, 16, 21, 23, 26, 27, 28, 29, and 30 when there were insufficient findings of fact and evidence to support these findings.

II.  The trial court erred by finding in conclusion of law number 1 that grounds existed to terminate the parental rights of Omar K. when there were insufficient findings of fact and evidence to support this conclusion of law. 

(Assignments of Error 3 and 4)

 Both Assignments Will Be Argued at Once 

In its termination order the court made the following findings of fact:

 6 That conditions were established pursuant to Court Order for Respondent Omar K. to have visitation with his son. That in addition to Respondent K appearance in the proceedings, Mr. K. was to have a substance abuse assessment, follow the recommendations thereof and submit to random drug tests. Mr. K. has not at any time met the conditions of visitation, nor complied with the other admonitions of the Court including attendance at anger management, counseling, and has not had visitation with his son since the child was returned to foster care on 15 May 2000.

13 That on 26 June 2001, Social Worker Steinbeck had an exchange with Respondent K. in which Respondent K. indicated that he smoked marijuana and that he was going to continue to smoke marijuana and that he had no intention to undergo a substance abuse assessment or otherwise to comply with the admonitions of the Court. That at the hearing of these petitions, Respondent K. indicated that he did not presently smoke marijuana. The court had an opportunity to observe Mr. K. and finds his denial to be not credible and that his statement to the social worker accurately reflects both his attitude and his intentions.

16 That Respondent K. was not incarcerated at the time of DK’s birth and for approximately nine weeks after DK’s birth, but did not appear in any proceedings until March 2002 when he was incarcerated. Respondent K. while at liberty did not participate in visitation with his son D.K., did not provide care or support his son and did not maintain communication with the Department of Social Services in regard to D.K. or the other two children of Respondent K. Following Respondent K’s release from incarceration the first week of April, 2002, Respondent K. did not enter into a Services Agreement with the Department of Social Services which would have provided supervised visitation for Respondent K. with D.K.

21  That some time after Respondent R.’s mother left the home and prior to June 13, 2002, Respondent K. was seen in Respondent R.’s home. On a home visit to Respondent R.’s apartment, Social Worker Stanly observed Respondent K. to enter the back door of Respondent R.’s home. This chance observation was the only occasion between March 2002 and July 2002 of contact between Respondent K. and Social Worker Stanly. Respondent R.’s residence was next door to the resident of Respondent K.’s sister. It is clear that Respondent K. intended to continue unsupervised contact and that his violations were not reliably and consistently reported to the department.

23 That in August 2002 Respondent R. lost her housing for non payment of rent. In August 2002, Respondent R. informed Social Worker Stanly that she was a victim of domestic violence by Respondent K. Social Worker Stanly assisted Respondent R. access domestic violence shelter and services. Respondent R. was housed in a shelter out of Wilmington and talked with Social Worker Stanly about relocating to Charlotte., North Carolina on a permanent basis to escape the domestic violence. Visitation with the children was provided Respondent R. in the domestic violence shelter on two occasions in September 2002. These visits were the first visitation in which Respondent R. participated following the return of D.K. to foster care in July 2002.

26  That Respondent K. has from the beginning to the Department’s involvement with O.K. been antagonistic to the social workers of the Department. Respondent Omar K. admits that he has not communicated with the Department and has no willingness to cooperate with any request or efforts made to the Department of Social Services and that he had not participated in visitation with his children and states that in fact he has not seen two of his children at all.

27 The respondent K denies that he has perpetuated domestic violence upon Respondent R. and contends that they no longer maintain a relationship. Respondent K. expresses support for the return of the children to Respondent R. The court finds from all of the evidence that his assertions of no domestic violence are inconsistent with clear and convincing facts. He has clearly engaged in domestic violence, he is intimidating and controlling, and his representations that he does not have any relationship with Twilia R. on the date of this hearing is of no weight, considering his protracted pattern of sporadic contact when it pleases him despite the court’s attempt to manage the relationship and protect the children.

28  That Respondent K has at no time since the birth of any of his three children, provided a home, financial or emotional support or participated in a plan towards reunification.

29 That both Respondent K and Respondent R. have engaged in a pattern of misrepresentation of material facts to the Department of Social Services and to the Court throughout the time the underlying Juvenile Court actions of neglect and dependency have been pending. It is clear that no progress has been made which would enable the court to feel that the children can be safely returned to either party within any reasonable time because of the total unreliability of the supervision and reporting requested from the parties.

30  That Respondent R was allowed opportunities and encouraged with each of these three children to create a life for herself and her children which was separate and apart from Respondent K. That Respondent R chose in each instance to resume or continue a relationship with Respondent K. That the alter birth of the two children D. S. K. and D. J. K., evidences Respondent R’s continuation in a relationship with the abusive Respondent K long after the Department of Social Services became involved in March of 2000. (R. p. 55-67)

The Court also found as a conclusion of law:

1.  That the grounds exist to terminate the parental rights of Respondent Omar K. to (the three minor children). The grounds for termination of Respondent K’s parental rights which have been established by clear, cogent and convincing evidence are that the Respondent K. has neglected the children and Respondent K. has willfully left O.K. and D.S.K. in foster care for more than twelve months without showing reasonable progress under the circumstances has been made in correcting the conditions which led to the removal of the children. The Respondent K. failed to provide any care to his children at any time of these children’s lives and Respondent K. has done nothing to correct the conditions which led to the removal of the children. (R. p. 65)

These findings and conclusions were not supported by the evidence.

In reviewing a trial court’s findings in an order terminating parental rights the appellate court must determine:

(1)  Whether the findings of fact are supported by ‘clear and convincing evidence’….and (2) whether the legal conclusions are supported by the findings of fact. In Re: Gleisner, 141 N.C.App. 475, 480 (2000).

The findings of fact and conclusions of law in a termination order must do more than merely restate the statutory language. In re Locklear, 151 N.C.App. 573 (2002). They must be specific enough to allow meaningful appellate review. In re: Anderson, 151 N.C. App. 94, 97 (2002). In a termination of parental rights hearing, the rules of civil procedure apply, unless specifically overruled by statute. In re: Clark, 303 N.C. 592 (1981). Rule 52(c ) of the Rules of Civil Procedure states:

When findings of fact are made in actions tried by the court without jury, the question of the sufficiency of the evidence to support the findings may be raised on appeal whether or not the party raising the question has made in the trial court an objection to such findings or has made a motion to amend them or a motion for judgment or a request for specific findings.

So, even if appellant did not raise any issues regarding the findings of fact at the trial level, they may still be raised on appeal.


Rather than analyze each finding of fact individually, appellant will address the erroneous findings generally under three umbrella portions of this argument. The findings of fact and conclusions of law overlap to a certain extent and this is probably the most efficient way to explore the shortcomings of the trial court’s order.

Neglect
N.C.G.S. 7B-1111(a) allows:

The court may terminate the parental rights upon a finding…(that) the parent has…neglected the juvenile. The juvenile shall be deemed to be…neglected if the court finds the juvenile to be a …neglected juvenile within the meaning of G.S. 7B-101.

A neglected juvenile is defined as:

A juvenile who does not receive proper care, supervision, or discipline from the juvenile’s parent, guardian, custodian, or caretaker, or who has been abandoned; or who is not provided necessary medical care; or who is not provided necessary remedial care; or who lives in an environment injurious to the juvenile’s welfare; or who has been placed for care or adoption in violation of law. N.C.G.S. 7B-101 (15)

“Termination of parental rights for neglect may not be based solely on conditions which existed in the distant part, but no longer exist. In Re: Ballard, 311 N.C. 708,714 (1984). When a parent does not have custody of a child:

the trial court must employ  a different kind of analysis to determine whether the evidence supports a finding of neglect. This is because requiring the petitioner in such circumstances to show that the child is currently neglected by the parent would make termination of parental rights impossible (citation omitted)The determinative factor must be the best interests of the child and the fitness of the parent to care for the child at the time of the termination proceeding. (citation omitted). Thus, the trial court must also consider evidence of changed conditions in light of the history of neglect by the parent and the probability of a repetition of neglect. In Re: Pierce, 146 N.C.App. 641 (2001). (Emphasis added)

The evidence in the instant case, however, fails to show that any neglect, if it happened in the first place, could reasonably happen again.


The parents’ efforts at improving the conditions that led to children being removed are relevant in assessing the risk of future neglect. Smith v. Alleghany County DSS, 114 N.C. App. 727 (1994). Neglect at the time of the termination hearing cannot be found if there is evidence of changed circumstances from the time of the original neglect.  Bost v. Van Norwick, 117 N.C.App. 1 (1984). Evidence of how a parent is following a DSS case plan is relevant to the issue of future neglect. In re: Shermer, 156 N.C. App. 281,288 (2003).


The difficulty with appellant’s case is that there is nothing upon which to base the probability of future neglect. He never neglected D. K. in the first place. The Adjudication Order of 1/17/02 states “D.K. was at his birth a dependent child in need of placement and a child at risk of neglect”. (R, p. 51).

Omar K. never had custody of D.K, He never was afforded visitation with D.K.   He never even met D.K. A parent’s visitation history is relevant in determining the probability of future neglect. In re: Young, 346 N.C. 244, 249 (1997). Without the benefit of any past history with his child, Omar K. cannot be said to be in danger of neglecting D.K.

Failure to Pay Child Support

N.C.G.S. 7B-1111(a)(3) allows in relevant part:

The court may terminate the parental rights upon a finding of……..The juvenile has been placed in the custody of a county department of social services…, and the parent, for a continuous period of six months next preceding the filing of the petition, has willfully failed for such period to pay a reasonable portion of the cost of care for the juvenile although physically and financially able to do so.

There were insufficient facts and evidence to meet this standard. Actually, the court’s conclusion of law that “The Respondent K. failed to provide any care to his children at any time of these children’s lives” does not even encompass all of the elements of 7B-1111(a)(3). At the very least, the conclusion does not address his ability to pay or the willfulness of him not paying.

V.  The trial court abused its discretion by finding in conclusion of law number three that it was in the best interest of D.K. to terminate the parental rights of Omar K. when there was insufficient findings of fact and evidence to support this conclusion.

(Assignment of Error #5)

In its termination order the trial court found in conclusion of law number 3 “that it is in the best interest of the children that the parental rights of Omar K. be terminated”. (R. p. 66)

After the trial court has found at least one statutory ground which authorizes termination of parental rights the court must then conclude if it is in the best interest of the child to have the parental rights terminated. If it is in the best interest the rights must be terminated, but this decision is discretionary. N.C.G.S. 7B-1110. In re: Blackburn, 142 N.C. App. 607,610 (2001). The findings during the best interest phase will be considered erroneous and overturned only for an abuse of discretion. In re: Anderson, 151 N.C. App. 94, 98 (2002). 

It is reversible error if a trial court abuses discretion during the best interest phase. Bost v. Van Northwick. Given that appellant had never even seen his child and had never been offered visitation, the best interest of D.K. was not served by terminating Omar K.’s parental rights. It would be bad public policy and fundamentally unjust to allow a parent to be separated from a child and then claim that the child’s best interests would be served by making that separation permanent. The State hardly had clean hands in the instant case. If Omar K. had been allowed visitation and had been allowed to even meet his child in some meaningful way, the court’s finding of best interest would have some minimal credibility. With the facts of the present case, however, the court could not have found it was in the best interest of D.K. to terminate Omar K.’s parental rights. The trial court erred. The trial court abused its discretion.

CONCLUSION 

Based on the trial court’s errors the trial court’s decision to terminate the parental rights of Omar K. should be vacated and the case should be remanded back to the trial level with instructions to dismiss the petition and to conduct a hearing on Omar K.’s motion for substitute appointed counsel..

This the _____________ of ____________, 2004
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� The trial court based its decision not to appoint substitute counsel on the mistaken belief that the TPR hearing had previously been continued to accommodate Omar K.’s request for court appointed counsel. The record does not support this. Fred Owens had represented Omar K. in the underlying cases; the order from the January 25, 2001 adjudication order in 00J568, for example, shows Fred Owens as counsel for Omar K. (R. p. 25). The record on appeal is confusing as to the scheduling of previous TPR hearings, but the final petition to terminate Omar K.’s parental rights was not filed until May 6, 2003. (R. p. 2). Any other court dates were meaningless if a new petition was filed. No court date was scheduled between May and July, 2003. Appellant had not asked for a continuance.





