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QUESTIONS PRESENTED FOR REVIEW

I.
Did the trial court have sufficient evidence and findings to conclude that grounds existed to terminate Respondent-Mother’s parental rights based on neglect?

II.
Did the trial court have sufficient evidence and findings to conclude that grounds existed to terminate Respondent-Mother’s parental rights based on willfully leaving the child in foster care for more than six continuous months without paying a reasonable portion of the child’s cost of care?

III.
Was the trial court’s conclusion of law that it was in the child’s best interests to terminate his mother’s parental rights supported by the competent evidence or the other findings of fact?

IV.
Did the trial court abuse its discretion, violate Respondent-Mother’s substantial rights, and commit reversible error when it ordered Respondent-Mother’s parental rights to the minor child be terminated?

STATEMENT OF THE CASE

Mecklenburg County Department of Social Services (hereinafter “MCDSS” or “Petitioner”) filed a juvenile petition on 9 July 2003 alleging neglect and dependence of the minor child D.M.W. (R pp. 98-104).  The Honorable Avril U. Sisk conducted a 7-day non-secure custody hearing on 15 July 2003 and maintained non-secure custody of the child with MCDSS pending the adjudication hearing (R pp. 91-96).

The Honorable Catherine Stevens conducted the adjudication and disposition hearings on 13 August 2003 (R pp. 70-72).  She adjudicated the child neglected and dependent as to the mother, Denise M., continued the adjudication hearing as to the father, and placed legal custody of D.M.W. in MCDSS (R p. 71).

Judge Sisk conducted a review hearing on 12 November 2003 maintaining legal custody of the child with MCDSS (R pp. 52-57).  Judge Sisk conducted another review hearing on 15 January 2004 at which she ceased reunification efforts with the mother and ordered MCDSS to pursue termination of parental rights of the mother (R pp. 31-36).

MCDSS filed a petition to terminate the parental rights of both parents on 24 February 2004 (R pp. 2-4).  Respondent-Mother, Denise M., filed an Answer on 2 March 2004 denying the material allegations of the termination of parental rights petition (R pp. 7-8).

The Honorable Lisa L. Harris conducted an adjudication hearing as to the father on 15 March 2004 at which she adjudicated the child to be neglected and dependent as to the father (R pp. 20-24).  Judge Harris otherwise maintained the status quo of the case as to the disposition of the child regarding the mother (R pp. 20-24).  Judge Sisk conducted a disposition hearing as to the father on 17 May 2004 at which she ceased reunification efforts with the father and ordered MCDSS to pursue termination of the father’s parental rights (R pp. 15-19).

Judge Sisk conducted the Respondent-Mother’s Termination of Parental Rights (TPR) hearing that is the subject of this appeal on 20 July 2004 (R pp. 11-14).  Judge Sisk terminated Respondent-Mother’s parental rights to D.M.W. and reduced her order to writing on 25 August 2004 (R p. 14).  Respondent-Mother gave notice of appeal on 2 September 2004 (R pp. 111-12).

Judge Sisk signed the Appellate Entries form on 1 September 2004 finding Respondent-Mother to be indigent and qualified for court-appointed appellate counsel (R p. 113).  On 21 September 2004 the Appellate Defender’s Office appointed Richard Croutharmel to represent Respondent-Mother for purposes of her appeal (R p. 115).  M. Joyce Peniston prepared the transcript of trial and served it on the parties on or about 6 November 2004 (T p. 64).  Appellant-Respondent-Mother served a Proposed Record on Appeal on all parties on 6 December 2004 (R p. 122).

Appellant-Respondent-Mother filed the Record on Appeal with the Court of Appeals on 14 January 2005 (R p. 125).  The Court of Appeals docketed the Record on 1 February 2005 and mailed the printed Record to the parties on 10 February 2005.

JURISDICTION

Under N.C. R. App. P. 28(b)(4), Respondent-Mother is authorized to appeal under N.C. Gen. Stat. §§ 7A-27 and 7B-1113 (2003).  Respondent-Mother gave written notice of appeal on 2 September 2004 (R p. 111-12).

STATEMENT OF THE FACTS

The child D.M.W. was born in September 1999 in Mecklenburg County, North Carolina (R p. 2).  Denise M. is the child’s mother (R p. 2).

MCDSS got involved with the family in the summer of 2003 (R p. 98).  On or about 2 June 2003 Respondent-Mother left D.M.W. with her mother (the child’s maternal grandmother) who, in turn, left the child with Respondent-Mother’s sister (the child’s aunt) in Cabarrus County while the mother served time in jail (R p. 98; T p. 40, lines 14-22).  The Respondent-Mother did not pick D.M.W. up upon her expected release date and the aunt subsequently called MCDSS when she could no longer care for the child (R p. 98).  MCDSS searched for the mother with no success (R pp. 100-04).  D.M.W.’s father was not able to care for D.M.W. at the time due to a drug history and incarceration (R p. 99).

MCDSS filed a neglect and dependency petition on 9 July 2003 (R pp. 98-104).  The matter came on for non-secure custody hearing on 15 July 2003 (R pp. 91-96).  Respondent-Mother, Denise M., was not present but her attorney was present (R p. 91).  Judge Sisk maintained non-secure custody of D.M.W. with MCDSS pending the adjudication hearing.

On 11 August 2003 MCDSS learned that Denise M. was incarcerated (R p. 78).  On 12 August 2003 MCDSS developed a case plan for Denise M. (R pp. 85-90).  MCDSS wanted Denise to get help with the following:  substance abuse issues, domestic violence issues, parenting skills, and housing and employment (R pp. 85-89).  It is unclear when MCDSS presented this plan to Denise as it does not contain her signature (R p. 90).  However, the trial court adopted the plan at the hearings it conducted on 13 August 2003 (R p. 72).

Judge Stevens conducted the adjudication and disposition hearings on 13 August 2003 (R pp. 70-72).  Denise M. was present along with her attorney (R p. 70).  Denise stipulated to the facts alleged in the petition and Judge Stevens subsequently adjudicated D.M.W. neglected and dependent as to Denise (R pp. 70-72).  Judge Stevens ordered Denise to do the following if she wanted reunification with D.M.W.: contact MCDSS upon her release from jail to arrange for visitations, cooperate with a substance abuse assessment and domestic violence counseling, maintain consistent contact with MCDSS, and follow MCDSS’s proposed case plan (R pp. 71-72).  Judge Stevens set the first review date for 12 November 2003 (R p. 72).

Denise got out of jail approximately 22 August 2003 and met with an MCDSS social worker on 25 August 2003 (R p. 65).  The MCDSS social worker met with Denise again on 12 September 2003 and learned she was living with a friend until she could get into a shelter (R p. 65).

On or about 23 September 2003 the Families in Recovery Stay Together (or FIRST) program screened Denise M. for substance abuse, mental health, and domestic violence problems (R pp. 67-68).  FIRST recommended Denise for substance abuse treatment at CASCADE and Denise agreed to participate (R p. 67).  FIRST found that Denise was not in need of mental health treatment (R p. 67).  FIRST recommended that Denise participate in domestic violence counseling (R pp. 67-68).  Denise initiated substance abuse treatment at the CASCADE Program but never completed that treatment (R p. 12).  She did, however, complete a substance abuse treatment program called DART in July 2004 (R pp. 108, 110).  She never began domestic violence treatment through CASCADE but she did get domestic violence treatment while incarcerated at the Department of Corrections (DOC) (R p. 12; T p. 28).

At some point MCDSS made a referral for Denise to attend parenting classes (R p. 12; T p. 9).  Denise agreed to do parenting classes but did not start a parenting class until approximately summer 2004 (R p. 12; T pp. 9, 28-29).  She was unable to complete the parenting class due to a transfer from the county jail to the DOC (T p. 29).

On 13 October 2003 an MCDSS social worker met with Denise again and learned that she was not working and that she was living in a motel (R p. 66).  The social worker went over the case plan with Denise on that date (R p. 66).

On 10 November 2003 the FIRST Program coordinator, Amy Weaver, filed an affidavit with the court alleging that Denise M. had missed several appointments and that she had tested positive for cocaine and marijuana on 20 and 27 October 2003 (R p. 51).  Ms. Weaver filed a Motion to Show Cause with the court on 12 November 2003 pursuant to these allegations (R p. 58).  The Assistant Clerk of Court issued an Order to Show Cause and set the hearing date for 3 December 2003 (R p. 59).

Judge Sisk conducted a review hearing on 12 November 2003 maintaining legal custody of the child with MCDSS (R pp. 52-57).  Denise M. did not attend this hearing but her attorney was present (R p. 52).  The Record shows that Denise was incarcerated from 29 October 2003 to 13 November 2003 (R p. 44; T p. 14, lines 6-7).  It is unclear why she was not brought to the 12 November 2003 review hearing.

When Denise failed to appear for the Show Cause hearing on 3 December 2003 Judge Sisk found her in contempt and issued an order for her arrest (R pp. 45-49).  Denise was arrested and jailed on 8 December 2003 with no bond set (R p. 52).

Judge Sisk conducted another review hearing on 15 January 2004 (R pp. 31-36).  Denise M. attended the hearing but it is unclear from the Record whether she was still incarcerated at the time.  Judge Sisk ceased reunification efforts between Denise and D.M.W. on 15 January 2004 and ordered MCDSS to pursue termination of Denise’s parental rights (R pp. 31-36).

MCDSS filed a petition to terminate the parental rights of both parents on 24 February 2004 (R pp. 2-4).  Respondent-Mother, Denise M., filed an Answer on 2 March 2004 denying the material allegations of the termination of parental rights petition (R pp. 7-8).

Denise M. was released from jail sometime in January 2004 (T pp. 24-25, 27, lines 11-12) but sometime in April 2004 she was incarcerated again (T pp. 38-39).  She originally spent time in the county jail but was transferred to the DOC on 21 April 2004, which is where she resided at the time of the termination of parental rights hearing on 20 July 2004 (T p. 29).  She was due to be released from DOC in August 2004 (T pp. 29, 36-37).  While she was in the county jail she attended and completed a domestic violence class (T p. 28).  She had started a parenting class but could not finish it due to her transfer to the DOC (T pp. 28-29).  She did a total of three parenting classes before her transfer (T p. 29).

While at the DOC Denise participated in and completed a substance abuse program called DART from 10 May 2004 through 2 July 2004 (R pp. 108, 110; T p. 30).  She also completed a 72-hour program called Cognitive Behavior Intervention (R p. 109; T p. 32).  This was a program that helped her to stay off illegal drugs among other things (T p. 32).  Denise was also working on her GED while at the DOC (T p. 33).  At the time of the hearing she had passed two tests: science and reading (T p. 33).  She needed just three more tests to pass before completing the program; those tests were scheduled for the week after the termination of parental rights hearing (T pp. 33-34).  Lastly, Denise had obtained a job working in the kitchen while in the DOC (T p. 35).  She reported to the court that this was helping her learn skills that she could use to obtain a job when she got out of prison (T p. 35).

Judge Sisk conducted the Respondent-Mother’s Termination of Parental Rights (TPR) hearing that is the subject of this appeal on 20 July 2004 (R pp. 11-14).  Judge Sisk terminated Respondent-Mother’s parental rights to D.M.W. and reduced his order to writing on 25 August 2004 (R p. 14).  Respondent-Mother gave notice of appeal on 2 September 2004 (R pp. 111-12).

ARGUMENT

I.
THE TRIAL COURT HAD INSUFFICIENT EVIDENCE AND FINDINGS TO CONCLUDE THAT GROUNDS EXISTED TO TERMINATE RESPONDENT-MOTHER’S PARENTAL RIGHTS BASED ON NEGLECT.

ASSIGNMENTS OF ERROR NOS. 4-12, 14, R p. 119-21

Standard of Review
A termination of parental rights proceeding involves two separate analytical stages: an adjudicatory stage and a dispositional stage.  In re Blackburn, 142 N.C. App. 607, 610, 543 S.E.2d 906, 908 (2001).  At the adjudicatory stage Petitioner has the burden of proving by clear, cogent, and convincing evidence that grounds authorizing the termination of parental rights exists.  N.C. Gen. Stat. § 7B-1109(f) (2004).  See also In re Young, 346 N.C. 244, 247, 485 S.E.2d 612, 614 (1997).  The statute provides that the court exercises its discretion in the dispositional stage only after the court has found that the existence of clear, cogent, and convincing evidence of at least one statutory ground for terminating parental rights during the adjudicatory stage.    N.C. Gen. Stat. § 7B-1109(f) (2004).

Thus, on appeal, the standard of review at the adjudicatory stage is whether the trial court’s findings of fact are based on clear, cogent, and convincing evidence and whether the findings support the conclusions of law.  In re Baker, 158 N.C. App. 491, 493, 581 S.E.2d 144, 146 (2003) (quoting In re Huff, 140 N.C. App. 288, 292, 536 S.E.2d 838, 840 (2000)).  At the dispositional stage the standard of review is whether the trial court abused its discretion in terminating parental rights.  Blackburn, 142 N.C. App. at 610, 543 S.E.2d at 908.

This Court has required strong evidence to support termination of parental rights.  See Alleghany County Dept. Of Social Services v. Reber, 75 N.C. App. 467, 471, 331 S.E.2d 256, 258 (1985).  “The permanent removal of a child from its natural parent requires the highest level of scrutiny and should only occur where there is compelling evidence of risk of harm to the child or their well being.  In re Nesbitt, 147 N.C. App. 349, 361, 555 S.E.2d 659, 667 (2001).

Where a child has not been in a parent’s custody for a significant period the trial court must employ a different analysis to decide if the evidence supports a finding of neglect.  In re Pierce, 146 N.C. App. 641, 651, 554 S.E.2d 25, 31 (2001), aff’d, 356 N.C. 68, 565 S.E.2d 81 (2002).  Petitioner must prove that neglect exists at the time of the TPR hearing or that there is a probability of a repetition of neglect.  In re Ballard, 311 N.C. 708, 715, 319 S.E.2d 227, 232 (1984).  The determinative factors are the best interests of the child and the ability of the parent to care for the child at the time of the hearing.  Id.  Thus, the trial court must consider evidence of changed circumstances in light of any history of neglect by the parent and the probability of neglect repetition.  Id.  Termination of parental rights for neglect may not be based solely on past conditions that no longer exist.  Id. at 714, 319 S.E.2d at 231-32.

Where a Petitioner has failed to allow a parent enough time to comply with a case plan, this Court has ruled that the evidence of neglect against that parent was insufficient to terminate his parental rights.  In re Shermer, 156 N.C. App. 281, 288, 576 S.E.2d 403, 408 (2003).

____________________

Here, Respondent-Mother respectfully contends that the trial court ignored evidence of changed circumstances, ignored the limitations placed on her because of her poverty, and ignored the short amount of time that MCDSS gave her in attempting to correct the conditions that led to her child’s removal.

In the case sub judice the trial court’s written order terminating Respondent-Mother’s parental rights shows that Petitioner’s witness testified that Respondent-Mother, Denise M., agreed to MCDSS’s case plan (R p. 12, FOF #8).  Further, the social worker’s notes show that Denise signed the case plan on 13 August 2003 (R p. 64).  However, the case plan in the Record does not contain Denise’s signature (R pp. 79-90).  Regardless, the trial court adopted this case plan (R p. 72) and MCDSS’s social worker went over the case plan with Denise at least once (on 13 October 2003) (R p. 66).  Respondent-Mother’s point is that whether she agreed to complete MCDSS’s particular case plan is not clear.  Denise did complete aspects of her case plan, although, not through MCDSS’s recommended sources.

At adjudication on 13 August 2003, the trial court ordered Denise to do the following if she wanted reunification with D.M.W.:  contact MCDSS upon her release from jail to arrange for visitations, cooperate with a substance abuse assessment and domestic violence counseling, maintain consistent contact with MCDSS, and follow MCDSS’s proposed case plan (R pp. 71-72).  MCDSS’s case plan included the following:  address substance abuse issues, address domestic violence issues, address parenting skills, and address housing and employment (R pp. 85-89).

The Record shows that Denise contacted the social worker more than once after she got out of jail.  Denise got out of jail approximately 22 August 2003 and met with an MCDSS social worker on 25 August 2003 (R p. 65).  They met again on 12 September 2003 and 13 October 2003 (R pp. 65-66).  Thus, Denise contacted MCDSS upon her release from jail and maintained consistent contact with them at least until she became incarcerated in late October 2003.

Regarding Denise’s visitation with D.M.W., the TPR trial court found that Denise never visited with her son due to frequent incarcerations (R p. 12, FOF #12).  However, Denise testified at the TPR hearing that she asked the MCDSS social worker, April Duvall, for visitations (T pp. 25-26).  Ms. Duvall told her that she would work on getting Denise some visitation but never got back with Denise (T p. 26).  In support of this, Petitioner’s witness at the TPR hearing, Nadia Hooper-Lightner, testified that she never arranged visitation for Denise and that there was not a visitation schedule in place when she took over the case (T p. 11, lines 12-17).  Note that Hooper-Lightner did not get involved with the case until 15 March 2004 (T p. 4, line 13).  By spring 2004 the trial court ordered that Denise could not visit with her son (R p. 12, FOF #12).  Thus, Respondent-Mother contests the trial court’s finding concerning her lack of visitation being due to her frequent incarcerations.  The evidence simply did not support such a finding.

The TPR trial court’s written order found that Denise had initiated substance abuse treatment with CASCADE but that she had failed to complete this treatment (R p. 12, FOF #10).  While that it is true it ignores the fact that she did complete a substance abuse treatment program before the TPR hearing through the DART program (R p. 108, 110).  Thus, the trial court’s finding regarding her substance abuse treatment is disingenuous in that she had completed a substance abuse treatment program, just not in the manner prescribed by MCDSS.

The TPR trial court’s written order also found that Denise never began domestic violence treatment through the Women’s Commission (R p. 12, FOF #10).  While that is also true, it again ignores the fact that Denise got domestic violence treatment before the TPR hearing (T p. 28).  She simply did not get it through the Women’s Commission.

Concerning the parenting issues, the uncontroverted evidence was that Denise had started a parenting class while in the county jail but she could not finish it due to her transfer to the DOC (T pp. 28-29).  She did a total of three parenting classes before her transfer (T p. 29).  Thus, Respondent-Mother disputes the trial court’s finding number eleven that shows she never began parenting classes (R p. 12).

Regarding housing, the trial court found that Denise had never provided proof of adequate housing (R p. 12, FOF #11).  Ms. Hooper-Lightner testified that Denise reported her address as Berry Hill Road or Lane but that Denise was incarcerated at the time of the TPR hearing in July 2004 (T p. 10).  Ms. Hooper-Lightner further testified that she had not been to the Berry Hill Road/Lane address (T p. 10).  Denise subsequently confirmed that the Berry Hill Road address was where she resided and that she had lived at that address the entire time of the case (T p. 26).  The MCDSS court reports simply show that Denise had not maintained a stable living environment (R pp. 62, 75).  Again, the trial court lacked evidence of how Denise’s housing looked.  Thus, the uncontroverted evidence was that Denise had given MCDSS proof of housing but that MCDSS had never assessed whether that housing was adequate.

Concerning Respondent-Mother’s employment, the order of the trial court was for Respondent-Mother to follow MCDSS’s case plan and MCDSS’s case plan directed her to obtain and maintain legal employment (R p. 89).  At the TPR hearing Ms. Hooper-Lightner testified that Denise told her that she was currently unemployed and that she had never given Hooper-lightner proof of employment (T p. 10-11).  Recall that Hooper-Lightner came on the case on 15 March 2004 (T p. 4).  The problem with all of this is that it ignores whether Denise could obtain employment in the first place.  Denise testified at trial that she had obtained work in the kitchen while in prison and that she felt like she could get a job when she got out of prison because of the experience (T p. 35, lines 1-13).

Also note that she did not have a high school diploma or GED as she was working on a GED while in prison at the time of the TPR hearing (T p. 33).  This is a woman who could not hide the fact that she prostituted herself to earn money.  It may very well be that she had no education, no experience, no skills, and no idea of how to get a job in the real world.  A more appropriate order from the court may have been for her to get a legal job or get vocational training and/or a GED instead of a job.

Besides the court-ordered requirements discussed above, Denise M. worked on other things to alleviate the conditions that led to the removal of her son.  She completed the 72-hour program called Cognitive Behavior Intervention that helped her to stay off illegal drugs among other things (R p. 109; T p. 32).  Denise was also working on her GED while at the DOC (T p. 33).  At the time of the hearing she had passed two tests: science and reading (T p. 33).  She needed to pass just three more tests to complete the program; those tests were scheduled for the week after the termination of parental rights hearing (T pp. 33-34).  She was also trying to get into another drug program (T p. 36, lines 21-22), and she was going to find stable employment and housing with the help of an organization called ECHO when she got out of prison (T p. 37, lines 1-4).

Lastly, consider the time line of this case.  D.M.W. was adjudicated on 13 August 2003 and the trial court terminated Denise’s parental rights to him on 20 July 2004, less than a year later.  Denise was 23 years old when MCDSS took her son from her and she was but 24 years old when the trial court terminated her parental rights (R p. 45).  In its order terminating her parental rights the trial court noted the following: “However, completion of these programs does not demonstrate a long-term commitment to resolution of the issues which led to placement of the child in foster care.” (R p. 12, FOF #13).  The trial court’s use of the term “long-term commitment” is ironic because of the fact that it terminated her parental rights a little less than a year after MCDSS took her child.

For the reasons stated herein Respondent-Mother urges the Court to rule that the trial court committed reversible error and violated her substantial rights.  The trial court did this by failing to appropriately consider evidence of changed circumstances at the time of the TPR hearing.  This is especially troubling because of the limitations under which Respondent-Mother found herself and the short amount of time that had passed since MCDSS initially removed her son from her care.  Respondent-Mother requests that this Court reverse and/or remand the case for the reasons stated herein.

II.
THE TRIAL COURT HAD INSUFFICIENT EVIDENCE AND FINDINGS TO CONCLUDE THAT GROUNDS EXISTED TO TERMINATE RESPONDENT-MOTHER’S PARENTAL RIGHTS BASED ON WILLFULLY LEAVING THE CHILD IN FOSTER CARE FOR MORE THAN SIX CONTINUOUS MONTHS WITHOUT PAYING A REASONABLE PORTION OF THE CHILD’S COST OF CARE.

ASSIGNMENTS OF ERROR NOS. 9-11, 13-14, R p. 120-21

Respondent-Mother incorporates by reference the arguments and citations made above as if fully set out herein.

Standard of Review
A trial court may terminate parental rights upon finding that a child has been in DSS custody and the parent has, for six continuous months preceding TPR petition filing, willfully failed to pay a reasonable portion of the child’s cost of care although physically and financially able to do so.  N.C. Gen. Stat. § 7B-1111(a)(3) (2004).  This Court has interpreted this statute to require a parent to pay that portion of the cost of care that is fair, just, and equitable based upon the parent’s ability or means to pay.  In re Huff, 140 N.C. App. 288, 291, 535 S.E.2d 838, 841 (2000), disc. rev. denied 353 N.C. 374, 547 S.E.2d 9 (2001).  Nonpayment is a failure to pay a reasonable portion if and only if a parent can pay some amount greater than zero.  In re Bradley, 57 N.C. App. 475, 479, 291 S.E.2d 800, 802 (1982).  The burden of proof is on the petitioner in TPR proceedings and the standard of proof is clear, cogent, and convincing evidence.  N.C. Gen. Stat. § 7B-1109(f) (2004).  

____________________

Here, MCDSS filed its TPR petition on 24 February 2004 (R p. 2).  Thus, the requisite six-month period of consideration is 24 August 2003 through 24 February 2004.

First, Respondent-Mother, Denise M., was never court ordered to pay support for D.M.W.  The trial court adjudicated D.M.W. on 13 August 2003 but did not order Denise to pay support then (R pp. 70-72).  The trial court met twice after that during the six-month period: 12 November 2003 (R pp. 52-57) and 15 January 2004 (R pp. 31-36).  Neither time did the trial court order Denise to pay support.

Assuming arguendo there exists an implicit requirement for a parent to pay support despite the lack of a court order, consider the evidence.  Denise got out of jail approximately 22 August 2003 and met with an MCDSS social worker on 25 August 2003 (R p. 65).  The MCDSS social worker met with Denise again on 12 September 2003 and learned she was living with a friend until she could get into a shelter (R p. 65).  On 13 October 2003 an MCDSS social worker met with Denise again and learned that she was not working and that she was living in a motel (R p. 66).

The above is not evidence that Denise could earn (and thus pay) some amount greater than zero for the support of her child while he was in foster care.  If it is evidence of anything, it shows that Denise may have been homeless in the period extending from late August 2003 through mid-October 2003.  These facts, standing alone, do not rule out or rule in whether she paid any support for the care of her child during this period.  Any inference one draws to that effect is pure speculation.

Denise was incarcerated from 29 October 2003 to 13 November 2003 (R p. 44; T p. 14, lines 6-7).  She was arrested and jailed on 8 December 2003 with no bond set (R p. 52).  It is unclear on when exactly she was released from jail but it appears it was sometime during mid-January 2004 (T pp. 24-25).  Again, no logical inference can be drawn that Denise could pay some support greater than zero from 29 October 2003 through mid-January 2004 based on the evidence before the trial court here.

At the TPR hearing Petitioner’s witness testified that MCDSS had not received any “funding” from Denise and that Denise had never said why she could not maintain employment (T pp. 11-12).  Note that this is substantively different from proving that Denise had worked but had failed to pay any support.  Such evidence does not rule out (or rule in) the possibility that Denise paid another person or agency for D.M.W.’s support.  It does not establish that Denise could pay support in some amount greater than zero.

The trial court found as fact that Denise paid nothing toward the cost of care for her son despite being employed while incarcerated (R p. 13, FOF #15).  Denise testified that she worked while in prison (T p. 35, lines 1-13).  However, this employment was after the six-month period in question for this ground to terminate her parental rights (T p. 29, lines 5-10; p. 35, lines 1-13).  Further, no evidence showed that Denise was paid for this work she did in the prison (T p. 35).  Thus, the trial court’s reliance on this evidence in finding grounds to terminate based on this section of the statute was misplaced (T p. 57, lines 1-10). 

In conclusion, Respondent-Mother was never ordered to pay any support for the care of her child during the six-month period in question.  Despite this, while the trial court could draw an inference that Respondent-Mother failed to pay any support for the care of her child during the six-month period in question, Petitioner failed to establish that Respondent-Mother could pay some amount greater than zero during that period.

For the reasons stated above, Respondent-Mother respectfully urges the Court to rule that the evidence failed to support the trial court’s findings and conclusions on this issue.

III.
THE TRIAL COURT’S CONCLUSION OF LAW THAT IT WAS IN THE CHILD’S BEST INTERESTS TO TERMINATE HIS MOTHER’S PARENTAL RIGHTS WAS NOT SUPPORTED BY THE COMPETENT EVIDENCE OR THE OTHER FINDINGS OF FACT.

ASSIGNMENTS OF ERROR NOS. 11, 14, R p. 121

IV.
THE TRIAL COURT ABUSED ITS DISCRETION, VIOLATED RESPONDENT-MOTHER’S SUBSTANTIAL RIGHTS, AND COMMITTED REVERSIBLE ERROR WHEN IT ORDERED HER PARENTAL RIGHTS TO THE MINOR CHILDREN BE TERMINATED.

ASSIGNMENT OF ERROR NO. 15 R p. 121

Appellant will argue Assignments of Error 11, 14-15 simultaneously
Respondent-Mother references and incorporates the prior arguments as if fully set out herein.
Standard of Review
As argued above, at the dispositional stage the standard of review is whether the trial court abused its discretion in terminating parental rights.  Blackburn, 142 N.C. App. at 610, 543 S.E.2d at 908.
This Court and other courts have recognized the constitutional protection afforded family relationships.  See e.g., In re Webb, 70 N.C. App. 345, 350, 320 S.E.2d 306, 309 (1984) (“The Constitution protects the sanctity of the family precisely because the institution of the family is deeply rooted in this Nation’s history and tradition.” (quoting Moore v. City of East Cleveland, 431 U.S. 494, 503-04 (1977))).

A main purpose of the abuse, neglect, and dependency juvenile code is “To provide for services for the protection of juveniles by means that respect both the right to family autonomy and the juveniles’ need for safety, continuity, and permanence.”  N.C. Gen. Stat. § 7B-100(3) (2003) (emphasis added).

A “conclusion of law” is a statement of the law arising on the specific facts of a case that determines the issues between the parties.  In re Hughes, 74 N.C. App. 751, 759, 330 S.E.2d 213, 219 (1985).  Generally, any determination requiring the exercise of judgment, or the application of legal principles, is more properly classified a conclusion of law.  In re Helms, 127 N.C. App. 505, 510, 491 S.E.2d 672, 675 (1997) (citations omitted).

“Abuse of discretion exists when ‘the challenged actions are manifestly unsupported by reason.’”  Barnes v. Wells, ___ N.C. App. ___, ___, 599 S.E.2d 585, 589 (2004), (quoting Blakenship v. Town & Country Ford, Inc., 155 N.C. App. 161, 165, 574 S.E.2d 132, 134 (2002, disc. rev. denied and appeal dismissed, 357 N.C. 61, 579 S.E.2d 384 (2003)).  In TPR proceedings our Supreme Court has noted that our legislature has properly recognized that in certain situations, even when the grounds for termination could be legally established, the best interests of the child may dictate that the family unit should not be dissolved.  In re Montgomery, 311 N.C. 101, 107, 316 S.E.2d 246, 251 (1984).

A finding that children are well settled in their new family unit does not alone support a finding that it is in the children’s best interests to terminate their parent’s parental rights.  Bost v. Van Nortwick, 117 N.C. App. 1, 8, 449 S.E.2d 911, 915 (1994), appeal dismissed, 340 N.C. 109, 458 S.E.2d 183 (1995).  “The decision whether to terminate parental rights should not be relegated to a choice between the natural parent and the foster family.”  Nesbitt, 147 N.C. App. at 360, 555 S.E.2d at 667.

____________________

In its order terminating parental rights the trial court found as fact that it was in the child’s best interests to terminate parental rights (R p. 13, FOF #17).  It also concluded as a matter of law that it was in the child’s best interests to terminate parental rights (R p. 13, COL #4).  As noted in the cases cited above, any determination requiring the exercise of judgment, or the application of legal principles, is more properly classified a conclusion of law.  Helms, 127 N.C. App. at 510, 491 S.E.2d at 675.  Since the court’s decision to terminate parental rights is discretionary, labeling such a decision a “finding of fact” is inappropriate.  Thus, both finding of fact number 17 and conclusion of law number 4 in the order terminating parental rights should be analyzed as to whether they are supported by the findings of fact.  Helms, 127 N.C. App. at 510, 491 S.E.2d at 675.

The trial court entertained best interests evidence during the adjudicatory stage of the hearing (T pp. 20-21).  Ms. Hooper-Lightner testified that the child was doing well and thriving in his foster care placement (T p. 20, lines 22-24).  The trial court subsequently relied on that evidence when the trial judge issued her order from the bench (T pp. 58-59).  The trial judge noted that the child was in a “foster-adopt” home (T p. 58, lines 21-24) but how the trial judge knew this is unclear as that was not the evidence presented at trial (T pp. 20-21).  Apparently the judge was considering some evidence beyond that presented at trial and Respondent-Mother now argues that was error contributing to an abuse of discretion.

Expecting a child to do well in a foster home is a natural expectation.  That is what the state’s citizens expect of the state’s foster homes.  It is also natural to expect a young child to call a foster parent “mom” or “dad” after he has been living in that home for a few months as was the evidence here (T p. 21, lines 8-10).  It is also common knowledge that social services departments provide foster homes with the training and resources necessary to care for a child.  That is one reason why the case law does not allow comparisons of a respondent-parent to a foster parent as was done here (T pp. 20-21, 58-59).  Nesbitt, 147 N.C. App. at 360, 555 S.E.2d at 667.  Again, this was error contributing to an abuse of discretion.

Another important feature of this case was the filing of the show cause motion by the CASCADE program in November 2003 (R p. 58).  CASCADE was a program that, really, was an agent of MCDSS; it was a program charged with helping Denise alleviate the conditions that led to the removal of her child.  It was a program that violated its fiduciary and other duties to Denise M. by getting her thrown in jail so that she could not accomplish the things she had to do to get her son back.

If such a situation is not against the public policy of this state, it should be.  At the very least, CASCADE has created the perception that it got Denise M. jailed because she was preventing that organization from earning a buck.  At most, an agency charged with (and probably paid for) helping a mother get her child back abrogated that duty and chose to prevent her from getting that child back instead.

In essence, MCDSS stood in Respondent-Mother’s way of getting her child back because of the agency-like relationship between CASCADE and MCDSS.  It is entirely inappropriate for the agency charged with protecting the sanctity of family autonomy to give a parent tasks to accomplish and then see to it that the parent is jailed for failing to accomplish those tasks.  It is intuitively obvious to the casual observer that a jailed parent might not be able to complete items on a case plan and will thus have a harder time doing what she must do to get her child back.  This creates the perception that MCDSS was really pursuing an alternative plan of adoption and TPR before that plan had been ordered by the court.

The trial court is not without blame here either.  It was the Chapter 7B judge, Judge Sisk, who signed the order for Respondent-Mother’s arrest in December 2003 (R p. 45).  This is especially disturbing in light of Jusge Sisk’s finding at the TPR hearing that Respondent-Mother had failed to visit her child due to frequent incarcerations (R p. 12, FOF #12).  That is to say, the TPR trial judge terminated Respondent-Mother’s parental rights for a situation that the trial judge herself had created.

Respondent-Mother does not argue that Chapter 7B courts should be without contempt powers.  She merely argues that such powers ought not be exercised when a parent is apparently not following a court-ordered (reunification) case plan.  This is because such a use of the court’s contempt power (incarceration) further thwarts the intent and purpose of the case plan.  Recall that one element of civil contempt is that the purpose of the order may still be served by compliance with the order.  N.C. Gen. Stat. § 5A-21 (2003).  The trial court was essentially saying the following to the mother: “If you do not want to do what you need to do to get your child back, then we will throw you in jail so you cannot do what you need to do to get your child back.  Then we are going to use the fact that you are in jail against you to terminate your parental rights.”  Such was not the legislative intent laid down by the General Assembly in Chapter 7B of the General Statutes.  N.C. Gen. Stat. §§ 7B-100(3) (2004).  Therefore, the trial court’s order incarcerating Respondent-Mother in December 2003 contributed to the trial court’s abuse of discretion in its July 2004 decision to terminate her parental rights.  This was a decision that was based, in part, on the trial court’s previous order incarcerating Respondent-Mother.

Lastly, Respondent-Mother again urges the Court to consider the time line of this case.  This family fell apart in the blink of an eye.  The Record contains no evidence of a Child Protection Service (CPS) history with Denise M. before summer 2003.  Why did MCDSS and the trial court feel a need to move so quickly to terminate the parental rights of this young, uneducated mother with no prior CPS history, especially considering the probability that she required more services than they were offering?

Couple these tragic circumstances with the fact that the evidence on best interests showed only that the child was well settled in his current foster home (T pp. 20-21).  Add to the mix the trial court’s failure to consider or appropriately weight the evidence of Respondent-Mother’s changed circumstances at the time of the TPR hearing:  her substance abuse treatment, her domestic violence treatment, her Cognitive Behavior Intervention training, her work toward her GED, her employment in the prison, and her plan for employment and housing upon her release from prison that was to take place only a few short weeks after the TPR hearing.  MCDSS did very little to try to keep this family together.  The trial court’s refusal to consider this contributed to its abuse of discretion in terminating Respondent-Mother’s parental rights.

Respondent-Mother does not argue that the trial court gave absolutely no thought to its decision to terminate her parental rights.  However, she submits that the combination of the above described situations contributed to a decision that was, in essence, manifestly unsupported by reason.  That is, where a Respondent-Mother was not given all of the services and time she needed to alleviate the conditions that led to her child’s removal, Petitioner and previous trial courts arguably impeded her progress on the case, and she made considerable progress on the case despite these impediments, a TPR trial court’s subsequent decision to terminate appears to be made without reasoned thought as in this case.

For the reasons stated herein Respondent-Mother urges the Court to rule that the trial court committed reversible error and violated her substantial rights by abusing its discretion in finding that it was in her child’s best interests to terminate her parental rights and then doing so.

CONCLUSION
Based on the arguments and authorities cited herein Respondent-Mother respectfully requests that this Court vacate the trial court’s decisions.  Alternatively, Respondent-Mother requests that this Court reverse and remand this case to the trial court with instructions to conduct a hearing that comports with judicial fairness, integrity, and adherence to the statutory and case law.
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