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QUESTIONS PRESENTEDtc \l1 "QUESTIONS PRESENTED

*  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *

I.
Did the trial court err in not dismissing the petition at the close of the petitioner’s evidence, in that the petitioner did not present sufficient evidence to the required standard to meet its burden of proof?

II.
Did the trial court err in its findings of fact and conclusions of law, and in its order adjudicating the children neglected?

III.
Did the trial court err in basing any finding upon the hearsay statement of a 3-year-old minor in that the statement of the child is hearsay and not admissible?

IV.
Did the trial court err in exercising jurisdiction over the case before such jurisdiction had been returned to the trial court from the Court of Appeals?

V.
Did the trial court err in failing to enter its written order in a timely manner as required by law, which delay caused prejudice to the respondent mother, Erica M., in that she has not been able to bond with her children because of subsequent orders of the Court which the Court did not set aside?


STATEMENT OF THE CASEtc \l1 "STATEMENT OF THE CASE
Jessica C.’s oldest child, D.C., was taken by the Pitt County Department of Social Services (hereinafter Government) on 13 September 2005.  The Department filed a petition alleging neglect and dependency on 13 September 2005 (R.p. 2-3).  A non-secure custody order was issued on 13 September 2005, which was served upon Ms. C. on 14 September 2005 (R.p. 9-10).  The case was continued several times and continuing non-secure custody orders were signed (R.p. 63, 73, 82, 93, 115, 123, 130, 134).

On 20 May 2006, C.C. was born and the Government took him from the hospital into its care.  A petition was filed on 22 May 2006 (R.p. 17-18).

The cases were called for hearing on the petition on 22 June and 10 August 2006 before the Honorable Joseph A. Blick, Judge Presiding (T.p. 1, R.p. 176).  The Court entered a written order on 8 September 2006 adjudicating the children neglected and granting custody of D.D. to a specific family and C.C. to the Pitt County Department of Social Services (R.p. 184-186).


STATEMENT OF GROUNDS FOR APPELLATE REVIEWtc \l1 "STATEMENT OF GROUNDS FOR APPELLATE REVIEW
From the final judgment adjudicating the children neglected and entering a disposition thereon, Ms. Jessica C. gave written notice of appeal, filed on 15 September 2001 (R.p. 188-191).  This Court has jurisdiction pursuant to N.C. Gen.Stat. §7B-1001.


STATEMENT OF THE FACTStc \l1 "STATEMENT OF THE FACTS
NOTE: In order to present a more flowing narrative, counsel has substituted the name Danielle for the child D.D., and Chad for the child C.C. throughout this brief.

Jessica C. is mentally retarded as recognized in the petitions and by witnesses (R.p. 3, 20, T.p. 4).  She is also the mother of three children.  Only two of those children are the subject of this action, Danielle and Chad.  The Government alleged that in September of 2005, Jessica left Danielle at home after an incident of domestic violence.   They alleged that she had previously left Danielle alone in a motel room while she was away (T.p. 14-17, 20-22).  Because of this action, the Government took Danielle from her mother (R.p. 3, 21).  The Government took Chad from his mother immediately upon his birth based solely on their previous taking of Danielle (R.p. 20).  The only evidence of any neglect are the two incidents when she apparently left Danielle alone.

The Court found only that the incident in 2004 in the motel were grounds to find that Danielle and Chad were both neglected children (T.p. 102).  The Court specifically stated that that incident was the reason he found neglect.

After Danielle was taken, Jessica was given a list of things to do by Government workers.  Early non-secure custody orders did not provide any specific guidance as to what Jessica needed to do to regain custody of her children (R.p. 29-36), but specifically found that the Government had made reasonable efforts to prevent or eliminate the need for outside placement.  The items required by the Government included several things that, given her limited abilities, Jessica did not understand or could not apply in her life (T.p. 87-90).  The list did not include the services that Jessica really requires until December of 2005 when case services were ordered (R.p. 66, ¶11).

The services she required were to be provided by Eastern Carolina Case Management (T.p. 3).  Her first two case workers did not stay on Jessica’s case for long, did not testify and there was no evidence of services they provided (T.p. 6, 92). The third case manager, Ms. Jennifer Rogers, stated that the primary concern was money management and psychiatric care (T.p. 2, lines 20-24).  She identified Ms. C.’s strengths as being friendly, although quiet and withdrawn (T.p. 4).  She described her weaknesses as being “resistant to treatment” that she did not budget well and did not see her therapist as recommended.  She was also concerned about medications from her OB doctor (T.p. 4) This case worker was not able to maintain ongoing contact with Ms. C.  Ms. Rogers incorrectly testified that there had been five or six prior case managers (T.p. 6, line 21) but the records provided by the next worker showed that there were only two prior to Ms. Rogers (T.p. 92).  Ms. Rogers testified that she thought that Jessica believed she didn’t need the services because “she was resistant to them.”  However, Ms. Rogers testified that the only reason she ever told Jessica she needed to cooperate was that it was court ordered (T.p. 9-10).  Jessica testified that she was able to contact Ms. Rogers as often as she needed, but that Ms. Rogers was not working with her, “cause she didn’t never come around.”  (T.p. 48, line 8).

Her current case worker listed many strengths, and explained Ms. C.’s abilities in many ways (T.p. 88).  Ms. Ruby Barnes found her to be very capable, but confused by the many different and sometimes contradictory requirements placed on her (T.p. 86).  Ms. Barnes also described Jessica’s specific problem with memory and retention of things she was asked to do (T.p. 83-83).  Jessica’s “non-compliance” was described as follows:

If Jessica feels like she’s being not treated respectfully or whatever she will shut down, she will shut down and she won’t talk, she won’t respond to questions asked of her. (T.p. 86, lines 11-15)

Ms. Barnes also described some problems Jessica had in dealing with the Government’s many uncoordinated agencies.

Well she said that she’s been put in the position of being told by two different agencies two different things, for example she was told by one agency that if she didn’t make a prenatal appointment that she was in jeopardy of losing her baby, and she was told by another agency that if she didn’t make a visitation which was scheduled at the same time that she was in jeopardy of losing that child, so she would have to cancel one or the other of the appointments, and after going back and reviewing the medical records I saw that she had canceled some appointments for prenatal and rescheduled, and the reason given was because she needed to see her child, another child, or transportation issue or whatever. (T.p. 86-87)

Ms. Barnes was assigned on about 22 May 2006, while Jessica was in the hospital for Chad’s birth (T.p. 91).  Although the prior case manager testified that Ms. C. had requested that prior workers be replaced (T.p. 6, 8), Ms. Barnes testified that none of the managers other than Ms. Rogers were removed at Jessica’s request (T.p. 92).  Jessica testified that Ms. Ruby was helping her (T.p. 48).  Ms. Barnes communicated well and easily with Jessica as follows:

Q.
How difficult was it for you to get that information from Jessica?

A.
Well it was not real difficult, but I think that Jessica trusts me and I...you know, I try to treat her with respect so she opens up to me fairly easy, but the other thing that I’ve noticed about Jessica is that...and I’ve discussed this with the general practitioner and will discuss it with the psychiatrist as well, is I think there’s a sensory processing thing with her and she might remember something that happens today or yesterday or something that happened three years ago but she can’t remember several months at a time and that’s a sensory depravation that I’m used to working with individuals of her state and it can be worked with and something that can be overcome but she’s got to learn how to do it.

(T.p. 93-94)

Ms. C.’s memory difficulties and mental situation were illustrated through her testimony.  Her timidity as described by both case managers is illustrated through her being asked to speak up (T.p. 31).  She could not remember the birth year of her children (T.p. 30).  She did not understand the word “coincidence” (T.p. 33).  She did not remember a well-documented incident at the motel (T.p. 42).  The best illustration is her complete lack of recall of a hearing in October 2005 when she testified in this case (T.p. 43).  Throughout her testimony her answers are simple and direct.

Other facts necessary for an understanding of the case are contained within each argument.


STANDARD OF REVIEW
The scope of appellate review in cases brought pursuant to the Juvenile Code is generally one of determining whether the Findings of Fact made by the trial court are supported by clear, cogent and convincing evidence, TA \s "N.C. Gen.Stat. §7B–802" \c 1 \l "N.C. Gen.Stat. §7B–802"N.C. Gen.Stat. §7B–802, 805 (2005).  Clear, cogent, and convincing evidence is a standard which is, "greater than the preponderance of the evidence standard required in most civil cases.”  TA \s "In re Montgomery, 311 N.C. 101, 109_110, 316 S.E.2d 2" \c 2 \l "In re Montgomery, 311 N.C. 101, 316 S.E.2d 246 (1984)"In re Montgomery, 311 N.C. 101, 109-110, 316 S.E.2d 246, 252 (1984).  "It is defined as “evidence which should 'fully convince.'” TA \s "In re Smith, 146 N.C. App. 302, 304, 552 S.E.2d 184, " \c 2 \l "In re Smith, 146 N.C. App. 302, 552 S.E.2d 184 (2001)"In re Smith, 146 N.C. App. 302, 304, 552 S.E.2d 184, 186 (2001), citing,  TA \s "Williams v. Blue Ridge Bldg. & Loan Ass'n, 207 N.C. 3" \c 2 \l "Williams v. Blue Ridge Bldg. & Loan Ass'n, 207 N.C. 362, 177 S.E.2d 176 (1934)"Williams v. Blue Ridge Bldg. & Loan Ass'n, 207 N.C. 362, 364, 177 S.E.2d 176, 177 (1934) (citation omitted).  The Petitioner bears the burden of proof, N.C. Gen.Stat. §§ 7B-506, -1111(b) (2003).  Additionally, N.C. Gen.Stat. §7B-807(2003), and supporting case law, requires the trial court to make a specific statement that the findings of fact were based on the clear, cogent, and convincing evidentiary standard.

Statutes pertaining to abuse, neglect, and/or dependency must be construed in keeping with the expressed goals of the Juvenile Code, N.C.G.S §7B–100, TA \s "In re Eckard, 144 N.C. App. 187, 199, 547 S.E.2d 835," \c 0In re Eckard, 144 N.C. App. 187, 196, 547 S.E.2d 835, 841 (2001).  The stated purposes of the Juvenile Code include statutorily mandated protections for the Constitutional rights of both parents and their children, TA \s "N.C. Gen.Stat. §7B–100" \c 1 \l "N.C. Gen.Stat. §7B–100"N.C. Gen.Stat. §7B–100(1).  North Carolina law affords significant protection to the Constitutional rights of parents.  See, e.g., N.C. Gen.Stat. §7B-100 (2003)(Purpose of the Juvenile Code is to, "assure fairness and equity and. . . protect the constitutional rights of juveniles and parents . . . . ");  TA \s "In re Stumbo, 357 N.C. 279, 582 S.E.2d 255 (2003)" \c 2 \l "In re Stumbo, 357 N.C. 279, 582 S.E.2d 255 (2003)"In re Stumbo, 357 N.C. 279, 582 S.E.2d 255 (2003); TA \s "In re R.T.W., 359 N.C. 539, 614 S.E.2d 489" \c 2 \l "In re R.T.W., 359 N.C. 539, 614 S.E.2d 489 (2005)"In re R.T.W., 359 N.C. 539, 614 S.E.2d 489 (2005); TA \s "Price v. Howard, 346 N.C. 68, 79, 484 S.E.2d 528, 534" \c 2 \l "Price v. Howard, 346 N.C. 68, 484 S.E.2d 528 (1997)"Price v. Howard, 346 N.C. 68, 79, 484 S.E.2d 528, 534-35 (1997).

In the event that a child is adjudicated neglected, the trial court enters a dispositional order.  In dispositional hearings the trial court has discretion to, "design an appropriate plan to meet the needs of the juvenile." TA \s "N.C. Gen.Stat. §7B_900" \c 1 \l "N.C. Gen.Stat. §7B-900"N.C. Gen.Stat. §7B-900.  The trial court's disposition is generally reviewed on an abuse of discretion standard.  Abuse of discretion can be found where the findings are not supported by clear, cogent, and convincing evidence, and where the findings, in turn, do not support the conclusions.  However, failure to include required findings of facts constitutes reversible error, TA \s "In re J.S., 165 N.C. App. 509, 598 S.E.2d 658 (2004)" \c 0In re J.S., 165 N.C. App. 509, 598 S.E.2d 658 (2004).

"All dispositional orders of the trial court in abuse, neglect and dependency hearings must contain findings of fact based upon the credible evidence presented at the hearing."  TA \s "In re Eckard, 144 N.C. App. 187, 199, 547 S.E.2d 835," \c 0In re Eckard, 144 N.C. App 187, 199, 547 S.E.2d 835, 842 citing,TA \s "In re Helms, 127 N.C. App. 505, 510_11, 491 S.E.2d 67" \c 0 In re Helms, 127 N.C. App. 505, 510-11, 491 S.E.2d 672, 676 (1997); appeal after remand, 148 N.C. App. 541, 559 S.E.2d 233 (2002); TA \s "In re J.L.K. 165 N.C. App. 311, 319 598 S.E.2d 387, 3" \c 2 \l "In re J.L.K. 165 N.C. App. 311, 598 S.E.2d 387 (2004)"In re J.L.K., 165 N.C. App. 311, 319 598 S.E.2d 387, 392 (2004)("On appeal, the trial court's decision to terminate parental rights is reviewed on an abuse of discretion standard").

Conclusions of Law are reviewable de novo by this Court, TA \s "In re Pope 144 N.C. App. 32,40, 547 S.E. 2d 153,158 " \c 2 \l "In re Pope, 144 N.C. App. 32, 547 S.E. 2d 153 (Tyson, J., dissenting), aff'd, 354 NC 359 (2001)"In re Pope (144 N.C. App. 32,40, 547 S.E. 2d 153,158 (Tyson, J., dissenting), aff'd, 354 NC 359(2001) citing, TA \s "Starco, Inc. v. AMG Bonding and Ins. Services, Inc., " \c 2 \l "Starco, Inc. v. AMG Bonding and Ins. Services, Inc., 124 N.C. App. 332, 477 S.E.2d 211 (1996)"Starco, Inc. v. AMG Bonding and Ins. Services, Inc., 124 N.C. App. 332, 335-36, 477 S.E.2d 211, 214-15 (1996).  "Whether a child is neglected is a conclusion of law which must be supported by adequate findings of fact,"  TA \s "In re McLean, 135 N.C. App. 387, 390, 521 S.E.2d 121," \c 2 \l "In re McLean, 135 N.C. App. 387, 521 S.E.2d 121 (1999)"In re McLean, 135 N.C. App. 387, 390, 521 S.E.2d 121, 123 (1999).

In the case at Bar, Jessica C. assigned error to a lack of sufficient evidence to support the Findings of Fact, and abuse of discretion during disposition, in addition to the trial court's failure to make required Findings of Fact when it devised a permanent plan for the child.  When entering a dispositional order establishing a permanent plan for a child, “the trial court can only order the cessation of reunification efforts when it finds facts based on credible evidence presented at the hearing that support its conclusion of law to cease reunification efforts.”  TA \s "In re Weiler, 158 N.C. App. 473, 581 S.E.2d 134, 137 " \c 0In re Weiler, 158 N.C. App. 473, 581 S.E.2d 134 (2003).


INTRODUCTION
We have two basic arguments: (1) Although Jessica has some limitations, she does remarkably well at parenting her children given her situation.  The Court based a finding of neglect on one incident of allegedly leaving Danielle unattended at a motel.  However, Jessica thought someone she trusted was there to watch Danielle.  Further the Court plainly indicated it considered Jessica’s mental health situation primarily as shown in the lecture it gave to her counsel (T.p. 103-104).

(2) Current State and Federal laws and regulations require that the Government provide services to a parent whose child it has taken.  These “reasonable efforts to eliminate the need for placement” should be much more than giving the parent a “to do list.”  In this case, the Government didn’t even give Ms. C. an official to-do list before it decided it had done enough and asked the Court to allow it to do nothing more.  The government gave custody of Ms. C.’s child to another family without undertaking any reasonable efforts to reunify the family.  We submit that the Government should not pick on one of society’s most vulnerable without first being diligent in their efforts to work Ms. C., as required by statute.


ARGUMENTtc \l1 "ARGUMENT
I. The trial court erred in its findings of fact and conclusions of law, and in its order adjudicating the children neglected.tc \l1 "The trial court erred in its findings of fact and conclusions of law, and in its order adjudicating the children neglected.
Assignments of Error No. 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30 and 31 (R.p. 199-202)

The evidence that the Court stated it relied upon and the evidence that are recited as findings of fact in the order do not even appear to be similar.  The Court specifically stated that it did not find the incidents of alleged neglect by clear and convincing evidence except a single occurrence in a motel in 2004 (T.p. 102).


APPLICABLE LAW

During adjudication and disposition hearings, "the trial court must, through 'processes of logical reasoning,' based on the evidentiary facts before it, 'find the ultimate facts essential to support the conclusions of law.'  TA \s "In re J.S., 165 N.C. App. 509, 598 S.E.2d 658 (2004)" \c 2 \l "In re J.S., 165 N.C. App. 509, 598 S.E.2d 658 (2004)"In re J.S., 165 N.C. App. 509, 598 S.E.2d 658 (2004), quoting, TA \s "In re Harton, 156 N.C. App. 655, 660, 577 S.E.2d 334," \c 2 \l "In re Harton, 156 N.C. App. 655, 577 S.E.2d 334 (2003)"In re Harton, 156 N.C. App. 655, 660, 577 S.E.2d 334, 337 (2003).  See, also, TA \s "In re Anderson, 151 N.C. App. 94, 96, 564 S.E.2d 599," \c 2 \l "In re Anderson, 151 N.C. App. 94, 564 S.E.2d 599 (2002)"In re Anderson, 151 N.C. App. 94, 96, 564 S.E.2d 599, 601 (2002) citing TA \s "Appalachian Poster Advertising Co. v. Harrington, 89" \c 2 \l "Appalachian Poster Advertising Co. v. Harrington, 89 N.C. App. 476, 366 S.E.2d 705 (1988)"Appalachian Poster Advertising Co. v. Harrington, 89 N.C. App. 476, 479, 366 S.E.2d 705, 707 (1988); TA \s "N.C. Gen.Stat. § 1A_1, Rule 52" \c 1 \l "N.C. Gen.Stat. § 1A-1, Rule 52"N.C. Gen.Stat. § 1A-1, Rule 52 (2005).  In a bench trial, it is the duty of a judge "to weigh and consider all competent evidence, and pass upon the credibility of the witnesses, the weight to be given their testimony and the reasonable inferences to be drawn therefrom, TA \s "In re Whisnant, 71 N.C. App. 439, 441, 322 S.E.2d 434" \c 2 \l "In re Whisnant, 71 N.C. App. 439, 322 S.E.2d 434 (1984)"In re Whisnant, 71 N.C. App. 439, 441, 322 S.E.2d 434, 435 (1984).

Dispositional orders must contain findings of fact, and those findings must be based on credible evidence presented at the hearing, TA \s "In re Weiler, 158 N.C. App. 473, 581 S.E.2d 134, 137 " \c 0In re Weiler, 158 N.C. App. 473, 581 S.E.2d 134 (2003), citing, TA \s "In re Helms, 127 N.C. App. 505, 510_11, 491 S.E.2d 67" \c 2 \l "In re Helms, 127 N.C. App. 505, 491 S.E.2d 672 (1997)"In re Helms, 127 N.C. App. 505, 510-11, 491 S.E.2d 672, 676 (1997); TA \s "In re Eckard, 144 N.C. App. 187, 199, 547 S.E.2d 835," \c 2 \l "In re Eckard, 144 N.C. App. 187, 547 S.E.2d 835 (2001)"In re Eckard, 144 N.C. App. 187, 199, 547 S.E.2d 835, 842 (2001).  If the trial court's findings of fact are supported by competent evidence, they are conclusive on appeal, TA \s "In re Isenhour, 101 N.C. App. 550, 553, 400 S.E.2d 71" \c 2 \l "In re Isenhour, 101 N.C. App. 550, 400 S.E.2d 71 (1991)"In re Isenhour, 101 N.C. App. 550, 553, 400 S.E.2d 71, 73 (1991).

However, it is equally true that, if the trial court's findings are not supported by any evidence, the court's order must be reversed, TA \s "In re D.L., A.L., 166 N.C. App. 574, 603 S.E.2d 376 (" \c 2 \l "In re D.L., A.L., 166 N.C. App. 574, 603 S.E.2d 376 (2004)"In re D.L., A.L., 166 N.C. App. 574, 603 S.E.2d 376 (2004).


APPLICATION TO THE PRESENT CASE

The Court stated, “I’m going to find that by clear and convincing evidence to support the County’s Petition in this case of neglect, but specifically on the issue of the episode that occurred at the motel.  I’m not convinced by clear and convincing evidence of the other incident, I do have some concerns about that.”  (T.p. 102, lines 12-16).  The evidence does not support findings concerning the other incidents, and the Court did not so find.  Yet, the final order as signed and entered includes findings of fact as to the other issues the Court stated it did not find.

In its final order, as drafted by the counsel for the Government, the Court found that the incident at the motel occurred on or about 17 December 2004 at about 4:00 a.m.  Police were called and responded, but Danielle was not taken from her mother, who returned shortly after the incident began.  (R.p. 177-178, ¶ 10, 11, 12, and 13.  These facts are supported by the testimony of Timothy Mack (T.p. 22-20) and Dale Mills (T.p. 16-22).  While Jessica testified that there was a responsible person with Danielle when she left, the Court did not make any such finding.  We argue here that the Court erred in these Finding of Fact because the evidence showed that although Danielle was found unattended, Ms. C. had left her asleep and in the presence of another adult while she was gone for between 10 to 30 minutes (T.p. 43-44).

As to Chad, there was no allegation that he was neglected as argued below.  Further, this evidence is so remote in time that even if true, it cannot support a conclusion that he was neglected at his birth over a year later.

Findings of Fact 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, and 27 are based on the incidents that the Court specifically rejected.  “I’m not convinced by clear and convincing evidence of the other incident, I do have some concerns about that.”  (T.p. 102, lines 14-16).  Since the Court specifically stated that it rejected those incidents, the written order finding them is in error and must be vacated.  Again, as to Chad, even if the events in these findings were true, they were several months before his birth and are not relevant as to him.

As to Chad the evidence plainly shows that Jessica continuously obtained medical care during her pregnancy.  She switched the days and times of a few medical visits to accommdate visitations with Danielle after she was taken (T.p. 86-87).  But through her entire pregnancy she attended doctor visits as required (T.p. 50-51).  There is simply insufficient evidence to show that he is neglected, even if the allegation had been properly made.

II.
The trial court erred in its disposition order in that it failed to order that the Department of Social Services provide sufficient services to Jessica C.tc \l1 "II.
The trial court erred in its disposition order in that it failed to order that the Department of Social Services provide sufficient services to Jessica C.
Assignments of Error No. 33 (R.p. 202)

The Adoption and Safe Families Act of 1997, the Federal Law provides guidance for the States and specifically provides financial bonus rewards for the State Government’s taking children and given them to adoptive parents, but not to Governments who work with families and reunify them (See, 42 USC 671).  Most importantly the Act also specifically provides:

TA \s "111 STAT. 2134 PUBLIC LAW 105_89_NOV. 19, 1997,§ 401." \c 1 \l "111 STAT. 2134 PUBLIC LAW 105-89-NOV. 19, 1997,§ 401."111 STAT. 2134 PUBLIC LAW 105-89-NOV. 19, 1997,§ 401. PRESERVATION OF REASONABLE PARENTING. 

Nothing in this Act is intended to disrupt the family unnecessarily or to intrude inappropriately into family life, to prohibit the use of reasonable methods of parental discipline, or to prescribe a particular method of parenting.

The act also specifically states that it is not designed to replace the ideal of the Government making reasonable efforts at reunification of children with their parents except in the most severe circumstances.  TA \s "42 USC 671(15)(A)" \c 1 \l "42 USC 671(15)(A)"42 USC 671(15)(A).

TA \s "N.C. Gen. Stat. §7B_101" \c 1 \l "N.C. Gen. Stat. §7B-101"N.C. Gen. Stat. §7B-101(18) Reasonable efforts. ‑‑ The diligent use of preventive or reunification services by a department of social services when a juvenile's remaining at home or returning home is consistent with achieving a safe, permanent home for the juvenile within a reasonable period of time.  If a court of competent jurisdiction determines that the juvenile is not to be returned home, then reasonable efforts means the diligent and timely use of permanency planning services by a department of social services to develop and implement a permanent plan for the juvenile.

  
N.C. Gen. Stat. §7B-101(2) Aggravated circumstances. ‑‑ Any circumstance attending to the commission of an act of abuse or neglect which increases its enormity or adds to its injurious consequences, including, but not limited to, abandonment, torture, chronic abuse, or sexual abuse.


APPLICATION TO THIS CASE

Reasonable efforts require diligence.  There was no evidence of any diligence to this point on the part of the Government.  Ms. Ruby Barnes, Jessica’s current case manager, with a contracted non-governmental agency has shown some diligence in helping Jessica become a model parent.  No one else involved in the case has shown any diligence in assisting Ms. C.

There is no list of efforts the Court required of the Government only those it required of Jessica.  There is no direction in the order that the Government do anything to help Jessica complete her list.  In summary form, the list from the order states:

7 and 8.  Jessica shall have visitation at the Government’s or guardian’s discretion.

9.  Jessica shall stay in contact with DSS worker.

10.  Jessica shall enroll in and complete anger management.

11.
Jessica shall complete her GED (No allowance for possibility inability to pass the test).

12.
Jessica shall sign mental health releases and give away her privacy.

13.
Jessica shall enroll in Vocational Rehabilitation.

14. 
Jessica shall maintain stable housing.

15.
Jessica shall cooperate with disability agencies.

16.
Jessica shall cooperate with medical providers.

17.  Jessica shall cooperate with her CBS case worker.

18.
Jessica shall re-enroll in parenting class (emphasis added to show that she has completed that course once.)

19.
Jessica shall have a mental health evaluation the results of which shall be provided to the Government.

(R.p. 185-186, ¶ as numbered)

Again, nothing in the order requires the Government to do anything to assist Jessica in completing this monumental list of tasks.  Given the large number of items for Jessica to complete, the Court should have ordered the Government to cooperate and provide resources and assistance to her.

III.
The trial court erred in ordering that custody of D.C. be granted to a non-party, non-parent in that this violates the constitutional rights of the child and the parent to enjoy the protected relationship.tc \l1 "III.
The trial court erred in ordering that custody of D.C. be granted to a non-party, non-parent in that this violates the constitutional rights of the child and the parent to enjoy the protected relationship.
Assignments of Error No. 32 (R.p. 203)

At its very first hearing on whether or not Danielle was in fact a neglected child, the Court decided she was, based solely on an incident which occurred a year and a half before, and ordered that full legal custody be granted to the Phillips family.  The Court made no specific findings required for such an order.  The Court did not make the specific inquiry required of the proposed guardian for such an order to be entered.


APPLICABLE LAW

When a trial court structures a permanent plan for a child, and determines whether the children of a family are going to be able to return to their home and parent(s), that court must consider several important criteria.  TA \s "N.C. Gen.Stat. §7B_907" \c 0N.C. Gen.Stat. § 7B-907(b)(2003) states that, 

At the conclusion of the hearing, if the juvenile is not returned home, the court shall consider the following criteria and make written findings regarding those that are relevant:

(1) Whether it is possible for the juvenile to be returned home immediately or within the next six months, and if not, why it is not in the juvenile's best interests to return home;

(2) Where the juvenile's return home is unlikely within six months, whether legal guardianship or custody with a relative or some other suitable person should be established, and if so, the rights and responsibilities which should remain with the parents;

(3) Where the juvenile's return home is unlikely within six months, whether adoption should be pursued and if so, any barriers to the juvenile's adoption;

(4) Where the juvenile's return home is unlikely within six months, whether the juvenile should remain in the current placement or be placed in another permanent living arrangement and why;

(5) Whether the county department of social services has since the initial permanency plan hearing made reasonable efforts to implement the permanent plan for the juvenile;

(6) Any other criteria the court deems necessary.

In this case, the trial court did not make any of those findings.  Further, there was no evidence at all upon which the trial court could have made any of the required findings.  The findings which it did make were not sufficient to invoke the quasi termination of parental rights that it entered.  The order as dictated in the transcript contains few of the findings which appear in the written order, and there is little correlation at all between the two as argued above.

The trial court did not make any findings which address the criteria above.  Danielle’s home had been with her mother.  In particular, the trial court did not address whether the child could be returned to her mother in six (6) months, and if not, why not.  This order was entered at the initial adjudication/ disposition hearing and Jessica C. had been not previously been given any opportunity to work on a fully-implemented court-ordered case plan.  She had begun to work towards reunification with her case manager Ruby Barnes, who was the first and only person in the system to attempt to explain what Jessica needed to do on her level.  Very importantly, Jessica has completely separated herself from her abusive boyfriend who caused one of the incidents which the Court did not find to be proven by clear and convincing evidence (T.p. 33-35). 

When entering a dispositional order following an in initital disposition, “the trial court can only order the cessation of reunification efforts when it finds facts based on credible evidence presented at the hearing that support its conclusion of law to cease reunification efforts.”  TA \s "In re Weiler, 158 N.C. App. 473, 581 S.E.2d 134, 137 " \c 2 \l "In re Weiler, 158 N.C. App. 473, 581 S.E.2d 134 (2003)"In re Weiler, 158 N.C. App. 473, 477, 581 S.E.2d 134, 137 (2003)(emphasis added).  In this case, the trial court ceased reunification efforts with Jessica when it awarded guardianship to Ms. Phillips, without the specific findings and inquiry required in N.C. Gen.Stat. §7B-600.  Ms. Phillips was not asked about her if she, as the person being appointed, “as guardian of the juvenile understands the legal significance of the appointment and will have adequate resources to care appropriately for the juvenile.”  TA \s "N.C. Gen.Stat. §7B_600" \c 1 \l "N.C. Gen.Stat. §7B-600"N.C. Gen.Stat. §7B-600(c).  The Court closed this case without making the required findings to support ceasing reunification.

Additionally, the trial court made inadequate provision for Danielle to continue to have visits with her mother.  The order allows any visits to be solely in the discretion of the Phillips. (R.p. 185, ¶8).  This is not adequate and is in direct violation of TA \s "N.C. Gen.Stat. §7B_905" \c 1 \l "N.C. Gen.Stat. §7B-905"N.C. Gen.Stat. §7B-905(c) which requires that when any dispositional order is entered after a child has been removed from a parent, the court must consider whether visits are in the best interests of the child.

Again, in another section our legislature provided:

TA \s "N.C. Gen.Stat. §7B_907" \c 1 \l "N.C. Gen.Stat. §7B-907"N.C. Gen.Stat. §7B-907(f) If the court determines that the juvenile shall be placed in the custody of an individual other than the parents or appoints an individual guardian of the person pursuant to G.S. 7B‑600, the court shall verify that the person receiving custody or being appointed as guardian of the juvenile understands the legal significance of the placement or appointment and will have adequate resources to care appropriately for the juvenile.

Neither the Court nor the Government complied with these requirements.  Permanency planning hearings and review hearings are required by North Carolina law.  Only under very limited circumstances may review hearings and permanency planning hearings be bypassed or eliminated.  Pursuant to N.C. Gen.Stat. § 7B-906 (2005), a trial court may waive the requirement of review hearings only if all 5 of the conditions which are specified in the statute have been met, N.C. Gen.Stat. § 7B-906(b)(1-5).  Review hearings can only be waived if those hearings are not necessary in order to protect the rights of any party, TA \s "N.C. Gen.Stat. § 7B_906" \c 1 \l "N.C. Gen.Stat. § 7B-906"N.C. Gen.Stat. § 7B-906(b)(3).  Jessica C.’s rights were substantially violated by the court's failure to provide for additional review hearings.  She was given no further opportunity to address the conditions which led to removal, and she was deprived of any chance at all for reunification.  She is obviously indigent, and has no means of retaining an attorney herself.  Once the case was closed, Ms. C. was left with no possible way to bring this matter back on for review herself.  Thus, even if she were to complete all of the requirements for reunification, she has no real chance of reunifying with her daughter.  The premature closing of this case deprives the mother of her constitutionally protected right to due process.  “A parent's interest in the accuracy and justice of the decision to terminate. . . her parental status is . . . a commanding one.”  TA \s "Lassiter v. Dep’t of Social Serv. of Durham County, 4" \c 3 \l "Lassiter v. Dep’t of Social Serv. of Durham County, 452 U.S. 18, 27(1981)"Lassiter v. Dep’t of Social Serv. of Durham County, 452 U.S. 18, 27(1981).   While this mother's right's have not technically been terminated, they have, constructively, because she has been deprived of a way to return this case to the trial court unless this Honorable Court reverses the trial court.

Because the trial court failed to make required findings of fact, and because there was no evidence upon which to make those findings, the conclusions of law are completely unsupported.  The trial court must be reversed, and this case remanded for a new hearing.

Additionally, cases under the Juvenile Code are civil actions, and must follow Rules of Civil Procedure, In re McKinney, 158 N.C. App. 441, 445, 581 S.E.2d 793, 796 (2003), citing TA \s "In re Hodge, 153 N.C. App. 102, 105, 568 S.E.2d 878, " \c 0In re Hodge, 153 N.C. App. 102, 105, 568 S.E.2d 878, 880 (2002) (“proceedings under the Juvenile Code are civil in nature, and accordingly, 'proceedings in juvenile matters are to be governed by the Rules of Civil Procedure.'”) (citation omitted);  In re Brown, 141 N.C. App. 550, 551, 539 S.E.2d 366, 368 (2000), cert. denied, 353 N.C. 374, 547 S.E.2d 809 (2001) (“because a termination of parental rights proceeding is civil in nature, it is governed by the Rules of Civil Procedure unless otherwise provided”) (citing TA \s "In re Bullabough, 89 N.C. App. at 179, 365 S.E.2d at " \c 0In re Bullabough, 89 N.C. App. at 179, 365 S.E.2d at 646).

Rule 7 of the N.C. Rules of Civil Procedure states that, “[a]n application to the court for an order shall be by motion which . . . shall be made in writing, state with particularity the grounds therefor, and shall set forth the relief or order sought.” N.C. Gen.Stat. § 1-A-1, Rule 7(2003).TA \s "N.C. Gen.Stat. § 1_A_1, Rule 7" \c 0
A court cannot undertake to adjudicate a controversy on its own motion; rather, it can adjudicate a controversy only when a party presents the controversy to it, and then, only if it is presented in the form of a proper pleading. Thus, before a court may act there must be some appropriate application invoking the judicial power of the court with respect to the matter in question.

TA \s "In re Transportation of Juveniles, 102 N.C. App. 806 " \c 0In re Transportation of Juveniles, 102 N.C. App. 806 at 808, 403 S.E.2d 557 at 558-559 (1991)(emphasis added, citation omitted).

In the case at Bar, there was no motion before the court requesting that custody be awarded to Jessica’s sister.  None appears in the Record, nor was such a motion in the copy of the court file as provided to Jessica’s appellate counsel.  Appellee did not ask that any such document be added to the Record during the process of settling the Record on Appeal.  While we acknowledge that the Government requested the order in its arguments to the trial court, there was not such motion or notice to Ms. C. and/or her attorney before the case was called for hearing.  The trial court should be reversed and this case remanded for a new trial.

IV.
The trial court erred in finding and concluding that the child C.C. was neglected, when the petition in his matter alleged only that he was dependent, and there was no motion made or ruled upon to amend the petition.tc \l1 "IV.
The trial court erred in finding and concluding that the child C.C. was neglected, when the petition in his matter alleged only that he was dependent, and there was no motion made or ruled upon to amend the petition.
Assignments of Error No. 34 (R.p. App. 1)

The petition as to Chad, lists only dependency as a grounds for taking him from his mother, Jessica.  There is no allegation of neglect, although neglect was found by the trial court.  In its verbal order, the trial court made no mention of dependency.

There are no conclusions of law that Chad is a dependent juvenile.

This argument is submitted jointly with our motion to amend the Record on Appeal to add the assignment of error associated with it.  If this Court denies the motion to amend the record, then we ask this Court to consider this argument Under North Carolina Rule of Appellate Procedure 2.


APPLICABLE LAW

Additionally, cases under the Juvenile Code are civil actions, and must follow Rules of Civil Procedure, TA \s "In re McKinney, 158 N.C. App. 441, 445, 581 S.E.2d 79" \c 2 \l "In re McKinney, 158 N.C. App. 441, 581 S.E.2d 793 (2003)"In re McKinney, 158 N.C. App. 441, 445, 581 S.E.2d 793, 796 (2003), citing TA \s "In re Hodge, 153 N.C. App. 102, 105, 568 S.E.2d 878, " \c 2 \l "In re Hodge, 153 N.C. App. 102, 568 S.E.2d 878 (2002)"In re Hodge, 153 N.C. App. 102, 105, 568 S.E.2d 878, 880 (2002) (“proceedings under the Juvenile Code are civil in nature, and accordingly, 'proceedings in juvenile matters are to be governed by the Rules of Civil Procedure.'”) (citation omitted);  TA \s "In re Brown, 141 N.C. App. 550, 551, 539 S.E.2d 366, " \c 2 \l "In re Brown, 141 N.C. App. 550, 539 S.E.2d 366 (2000)"In re Brown, 141 N.C. App. 550, 551, 539 S.E.2d 366, 368 (2000), cert. denied, 353 N.C. 374, 547 S.E.2d 809 (2001) (“because a termination of parental rights proceeding is civil in nature, it is governed by the Rules of Civil Procedure unless otherwise provided”) (citing TA \s "In re Bullabough, 89 N.C. App. at 179, 365 S.E.2d at " \c 2 \l "In re Bullabough, 89 N.C. App. 179, 365 S.E.2d 646"In re Bullabough, 89 N.C. App. at 179, 365 S.E.2d at 646).

The theory of the complaint determines the recovery, and proof not supported by allegation is unavailing.  TA \s "Suggs v. Braxton, 227 N.C. 50, 40 S.E.2d 470 (1946)" \c 2 \l "Suggs v. Braxton, 227 N.C. 50, 40 S.E.2d 470 (1946)"Suggs v. Braxton, 227 N.C. 50, 40 S.E.2d 470 (1946).  Thus any order which was not sought by the petition is completely precluded, absent some motion to amend.  In this case there was no petition alleging neglect, so such an order cannot be entered.

Rule 7 of the N.C. Rules of Civil Procedure states that, “[a]n application to the court for an order shall be by motion which . . . shall be made in writing, state with particularity the grounds therefor, and shall set forth the relief or order sought.” TA \s "N.C. Gen.Stat. § 1_A_1, Rule 7" \c 1 \l "N.C. Gen.Stat. § 1-A-1, Rule 7"N.C. Gen.Stat. § 1-A-1, Rule 7(2003).

A court cannot undertake to adjudicate a controversy on its own motion; rather, it can adjudicate a controversy only when a party presents the controversy to it, and then, only if it is presented in the form of a proper pleading. Thus, before a court may act there must be some appropriate application invoking the judicial power of the court with respect to the matter in question.

TA \s "In re Transportation of Juveniles, 102 N.C. App. 806 " \c 2 \l "In re Transportation of Juveniles, 102 N.C. App. 806, 403 S.E.2d 557 (1991)"In re Transportation of Juveniles, 102 N.C. App. 806 at 808, 403 S.E.2d 557 at 558-559 (1991)(emphasis added, citation omitted).

In this case, the petition clearly does not allege that Chad was neglected (R.p. 18-22).  There was no motion before the court requesting that the petition be amended or modified to reflect that Chad was neglected.  None appears in the Record, nor was such a motion in the copy of the court file as provided to Jessica’s appellate counsel.  Appellee did not ask that any such document be added to the Record during the process of settling the Record on Appeal.  While we acknowledge that the Government requested that the Court find dependency as well as neglect during its arguments to the trial court, this request by itself is insufficient to cure the absence of the motion to amend.  There was no such motion or notice to Ms. C. and/or her attorney before the case was called for hearing.  The trial court should be reversed as to this issue and this case remanded for a new trial as to Chad on the issue of dependency and only dependency.


CONCLUSIONtc \l1 "CONCLUSION
Based on the arguments advanced above, this Court should vacate the order adjudicating the children neglected.  In the alternative, this court should direct that the order of adjudication and disposition be remanded to the trial court with instructions to enter orders that the Government (Pitt County Department of Social Services) be required to provide reasonable services to Ms. Jessica C. to reunite her with both her children.
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