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QUESTION PRESENTED
WHETHER THE NORTH CAROLINA COURT OF APPEALS COMMITTED REVERSIBLE ERROR WHEN IT DISMISSED THE RESPONDENT-APPELLANT FATHER’S APPEAL FOR FAILURE OF TRIAL COUNSEL TO ATTACH A CERTIFICATE OF SERVICE TO THE NOTICE OF APPEAL FROM THE TRIAL COURT’S ADJUDICATION OF THE FATHER’S CHILDREN AS ABUSED AND NEGLECTED?
STATEMENT OF THE CASE
TRIAL COURT

At the 23 January 2006 Juvenile Session of Cumberland County District Court, Elizabeth Gurnee, on behalf of the petitioner called this juvenile case for hearing on a Petition for Neglect and Abuse filed on 09 June 2005. The Honorable Edward A. Pone presided over all hearings. 


Both the petitioner and the respondent-mother presented evidence. Neither the respondent-father nor the guardian ad litem presented evidence. In its Order signed 10 March 2006 and filed 17 March 2006, the trial court adjudicated the juveniles neglected and adjudicated one of the juveniles abused. The trial judge prepared the written order and his assistant clocked it in and placed it in the courthouse mailbox for trial counsel and the other parties on or after 17 March 2006 (R. p.74-88, p.90).

Trial counsel for Respondent father prepared notice of appeal dated 18 March 2006. The notice of appeal was filed on 06 April 2006 (R. p.84). The attorneys for the Guardian ad Litem and DSS filed a Motion to Dismiss Father’s Notice of Appeal on 21 April 2006 (R. p.85-88). The trial court heard the Motion and filed an Order Denying Petitioner’s and GAL’s Motion to Dismiss on 30 April 2006 (R. p.89-91). The trial court found as fact that the Order on Adjudication did not bear a Certificate of Service (R. p.90, Finding of Fact #9), the Notice of Appeal was timely filed (R. p.90, Finding of Fact #12) and actually received by the attorneys for the Petitioner and the Guardian ad Litem (R. p.90, Finding of Fact #13), and that neither the Petitioner nor the Guardian ad Litem suffered any prejudice from the “clerical errors in this matter” (R. p.90, Finding of Fact #14).

The appellate entries form was prepared 25 April 2006 and filed 28 April 2006 (R. p.93). Appellate counsel for the respondent-father was appointed by the Appellate Defender on 15 May 2006 (R. p.95). The transcript was served on all parties on 05 July 2006 (R. p.97).

The Proposed Record on Appeal was served on all parties on 08 August 2006 (R. p.102). After making the changes requested by the attorneys for DSS and the GAL (R. p.103), appellate counsel filed and served the Record on Appeal on the Court and the other parties to the appeal on 20 September 2006 (R. p.104). The printed Record on Appeal was mailed from the Office of the Clerk on 09 October 2006. 
NORTH CAROLINA COURT OF APPEALS
The Court of Appeals captioned the case COA06-1272. The Respondent-appellant father’s brief was served on 08 November 2006 and filed on 09 November 2006. 
On 04 December 2006, counsel for the Guardian ad Litem served on the Court of Appeals a Motion to Dismiss the Respondent-appellant’s Notice of Appeal. Appellate counsel for the Respondent-appellant father filed a Response to the Motion to Dismiss on 08 December 2006. 

The Petitioner-Appellee’s brief was served on 08 December 2006 and filed on 11 December 2006. The brief for the guardian ad litem was served on 11 December 2006 and filed on 13 December 2006. 
On 13 December 2006, The Honorable John Connell, Clerk of the North Carolina Court of Appeals, signed and filed an Order referring the Motion to Dismiss and Response to the panel to be assigned.

The case was heard without oral argument on 19 February 2007. The Court of Appeals dismissed the Respondent-father’s case for failure of his trial attorney to attach a certificate of service to the written notice of appeal. The opinion of the Court of Appeals was written by The Honorable L.M. McGee with the Honorable J.C. Martin concurring. The Honorable J.A. Wynn filed a separate dissenting opinion. The opinion of the Court was filed on 06 March 2007. On 07 March 2007, the Honorable John Connell filed an order, purportedly signed on 13 December 2006 (although that date appears to be a scrivener’s error), dismissing the Respondent-appellant father’s appeal. The mandate issued from the Court of Appeals on 26 March 2007.
Appellate counsel for the Respondent-father filed Notice of Appeal from the decision of the North Carolina Court of Appeals on 09 April 2007. On 13 April 2007, appellate counsel filed an Amended Notice of Appeal. The original Notice of Appeal to the Supreme Court inadvertently stated that the father’s parental rights were terminated, when, in fact, his children had been adjudicated neglected and abused. On 18 April 2007, appellate counsel made a retroactive Motion to Amend the Notice of Appeal to reflect the corrected terminology of the original adjudication. The Honorable Justice R.E. Hudson allowed appellate counsel’s Motion to Amend by an Order signed on her behalf by Assistant Clerk of the Supreme Court Shaula A. Brannan. Respondent-father’s New Brief was served on the Supreme Court of North Carolina and the other parties to the action on 09 May 2007.
STATEMENT OF THE FACTS


On 09 June 2005, the Cumberland County Department of Social Services (“DSS”) filed a petition alleging that the Respondent-father’s son was neglected, and that his daughter was abused and neglected (R. p.3-8). Non-secure custody was granted to DSS by an Order filed 09 June 2005, although the copy of the Order sent by the Clerk of Superior Court bears no information on the return (R. p.9-10).

The hearing in this matter began on 23 January 2006 (T. p.6). A teacher from the Cumberland County schools testified that B.T. was a student in her class (T. p.11). B.T.’s grades dropped during the 2004-2005 academic year (T. p.13). On 13 May 2005, B.T. is alleged to have given the teacher a note (T. p.15). The teacher then handed the note over to the principal (T. p.15). 

A pediatrician who had examined B.T. testified that she interviewed the agency that presented B.T. (T. p.31). The social worker told the doctor that the father had been sexually assaulting B.T. (T. p.32). The doctor had been told about other allegations against the father (T. p.35). The doctor testified that she also interviewed Tammy Rainville, the live-in nanny for the children. Although she admitted knowing about the drop in B.T.’s grades, she denied knowing that any sort of abuse was taking place (T. p.36). The doctor was very concerned that B.T. was having both wetting and soiling problems, and that the father and the care-taker had not been appropriately concerned about these issues (T. p.37). It appeared from the medical records that the pediatrician reviewed that the children had not had medical care for the previous four years (T. p.38). There was also a four-year gap in B.T.’s mental health care (T.p. 41). During the pediatrician’s interview, B.T. said that B.T. is not safe with her father (T. p.45). During her testimony, the pediatrician drew the female genitalia for purpose of illustration (T. p.52-54). She also testified that from a medical point of view, B.T. had been penetrated (T. p.54). There was, however, no physical evidence of injury to the hymen (T. p.55). There were no physical findings of sexual abuse (T. p.57). The doctor admitted that there was a “confused history” about what had occurred (T. p.59). The doctor’s comments about the child’s intrusive memories were incomplete (T. p.72). The doctor had also failed to follow-up an inquiry about nightmares with a question about what kind of nightmares B.T. experienced (T. p.72). The doctor admitted that she had been told prior to examining and interviewing B.T. that there had been other allegations of abuse against the father (T. p.82). 

A social worker testified that she had been called to B.T.’s school (T. p.105). She spoke privately to B.T. at the school (T. p.105). B.T. would not talk to her about the alleged abuse, but the social worker testified that B.T. wrote a note at the social worker’s direction (T. p.106). The social worker continued to interview B.T. over the weekend, and B.T. made disclosures about the alleged abuse during those interviews (T. p.107). The social worker testified that R.T., the father, had been responsible for the adjudication of his step-daughter as abused (T. p.109). 

The father agreed to move from the home pending the investigation (T. p.111). The children remained in their home for approximately one month. Thereafter, they were removed due to health concerns regarding the nanny (T. p.115-116). 


Another doctor testified that he had seen B.T. for her well-child check-ups, and constipation and soiling issues (T. p.133). There had been a four-year gap in the time this doctor had seen the children (T. p.142). 


The mother of the children testified that she had lost custody of the children in an earlier court proceeding, but that she continued to visit with them (T. p.152). 


The trial court denied counsel’s motions to dismiss at the close of the petitioner’s case (T. p.148-149). The mother presented evidence (T. p. 149-154). 


On 06 March 2006, the trial court made its findings of fact, conclusions of law, and order on the record as to grounds for abuse and neglect (T. p.166-171). The trial court found that B.T. and C.T. were neglected, and that B.T. was also abused (T. p.171).


The trial court then moved on to the hearing on the best interest of the children. Trial counsel for the father gave oral notice of appeal (T. p.171). The father’s sister testified that she and her husband wanted to be considered as a placement option for B.T. and C.T. (T. p.176). She also testified that she had been sexually abused by R.T. when she was a child (T. p.177). Donald White, the ex-husband and father of three of the children of the mother of B.T. and C.T. testified about the mother’s mental health and child-rearing issues (T. p.188-200). The trial court made its dispositional order on 08 March 2006 (T. p.206-214) continuing custody with DSS, leaving the children in foster care until the end of the school year, and transferring physical custody to the paternal aunt and uncle after the school year ended if the home study was approved (T. p.211-213).
STATEMENT OF GROUNDS FOR APPELLATE REVIEW

The Supreme Court of North Carolina has jurisdiction to review the dismissal by the Court of Appeals of the Respondent-father’s appeal pursuant to N.C.G.S. §7A-30(2) TA \l "N.C.G.S. §7A-30(2)" \s "N.C.G.S. §7A-30(2)" \c 2 , due to the dissent filed in the lower court.

ARGUMENT


THE COURT OF APPEALS COMMITTED REVERSIBLE ERROR WHEN IT DISMISSED THE RESPONDENT-FATHER’S APPEAL FOR FAILURE OF TRIAL COUNSEL TO ATTACH A CERTIFICATE OF SERVICE TO THE NOTICE OF APPEAL OF THE TRIAL COURT’S ADJUDICATION OF THE MINOR CHILDREN ABUSED AND NEGLECTED.
***********************

STATEMENT OF THE STANDARD OF REVIEW

Where a party to an action has violated the North Carolina Rules of Appellate Procedure, the appellate court has discretion to review an appeal where “significant issues of importance to the public interest” exist, or to prevent manifest injustice. Blumenthal v. Lynch, 315 N.C. 571, 578, 340 S.E.2d 358, 362 (1986) TA \l "Blumenthal v. Lynch, 315 N.C. 571, 578, 340 S.E.2d 358, 362 (1986)" \s "Blumenthal v. Lynch, 315 N.C. 571, 578, 340 S.E.2d 358, 362 (1986)" \c 1 .  A court abuses its discretion when its ruling was “manifestly unsupported by reason and could not have been the result of a reasoned decision.” State v Mickey, 347 N.C. 508, 518, 459 S.E.2d 669, 676 (1986). TA \l "State v Mickey, 347 N.C. 508, 518, 459 S.E.2d 669, 676 (1986)." \s "State v Mickey, 347 N.C. 508, 518, 459 S.E.2d 669, 676 (1986)." \c 1 
*************************************


This appeal arises from the Court of Appeal’s failure to invoke discretionary review of the merits Respondent-father’s appeal of the trial court’s order adjudicating his children neglected and abused. The appellant does not seek to gain this Court’s review of the case on its merits, but does seek to have the case remanded to the Court of Appeals for a meaningful review on the merits of the trial court’s decision.

The decision of the Court of Appeals to dismiss the appellant’s case is based on an erroneous interpretation of this Court’s instruction regarding the invocation of Rule 2 of the North Carolina Rules of Appellate Procedure. A review of the opinions concerning appellate review in spite of failure to comply with the Rules of Appellate Procedure yields that the process depends on the court’s discretion, which should be exercised in a well-balanced and thoughtful manner. Respondent-appellant father contends that his trial attorney’s inadvertent omission of a certificate of service with the notice of appeal from the trial court’s order is insufficient grounds upon which the Court of Appeals refused review of his case.

It is the appellant’s responsibility to see that all papers necessary to perfect an appeal are brought before the appellate court. Crowell Constructors, Inc. v. State ex rel. Cobey, 328 N.C. 563, 402 S.E.2d 407 (1991)  TA \l "Crowell Constructors, Inc. v. State ex rel. Cobey, 328 N.C. 563, 402 S.E.2d 407 (1991)" \s "Crowell Constructors, Inc. v. State ex rel. Cobey, 328 N.C. 563, 402 S.E.2d 407 (1991)" \c 1 (citing State v. Stubbs, 265 N.C. 420, 144 S.E.2d 262 (1965) TA \l "State v. Stubbs, 265 N.C. 420, 144 S.E.2d 262 (1965)" \s "State v. Stubbs, 265 N.C. 420, 144 S.E.2d 262 (1965)" \c 1 ). Rule 3 TA \l "Rule 3" \s "Rule 3" \c 4  and Rule 26 of the North Carolina Rules of Appellate Procedure TA \l "Rule 26 of the North Carolina Rules of Appellate Procedure" \s "Rule 26 of the North Carolina Rules of Appellate Procedure" \c 4  require a certificate of service for the notice of appeal. Krantz v. Owens, 168 N.C. App. 384, 607 S.E.2d 337 (2005) TA \l "Krantz v. Owens, 168 N.C. App. 384, 607 S.E.2d 337 (2005)" \s "Krantz v. Owens, 168 N.C. App. 384, 607 S.E.2d 337 (2005)" \c 1 . Notice of appeal must be served on all parties to the appeal, at or before the time of filing. N.C.R. App. P. 26(b) TA \l "N.C.R. App. P. 26(b)" \s "N.C.R. App. P. 26(b)" \c 4 ; Smith v. Smith, 43 N.C. App. 338, 258 S.E.2d 833 (1979) TA \l "Smith v. Smith, 43 N.C. App. 338, 258 S.E.2d 833 (1979)" \s "Smith v. Smith, 43 N.C. App. 338, 258 S.E.2d 833 (1979)" \c 1 . Furthermore, “papers presented for filing shall contain an acknowledgment of service by the person served or proof of service in the form of a statement of the date and manner of service, and of the names of the persons served, certified by the person who made service. Proof of service shall appear on or be affixed to the papers filed.” N.C. R. App. P. 26(d) TA \l "N.C. R. App. P. 26(d)" \s "N.C. R. App. P. 26(d)" \c 4 . 

Appellate Rule 2 applies to the appellate court’s power to consider review of a case even though the Rules of Appellate Procedure have been violated. There are two instances in which the appellate court should consider such a review: (1) to prevent “manifest injustice to a party;” (2) “to expedite decision in the public interest.” N.C. App. R. App. P. 2 TA \l "N.C. App. R. App. P. 2" \s "N.C. App. R. App. P. 2" \c 4 . While the suspension of Rules violation under Rule 2 should be given only in extraordinary circumstances where a substantial right is at stake, Rule 2 should be invoked to allow review.

The early holding of the appellate courts on this issue declined to infer jurisdiction for an appeal where proof of service was lacking. Without notice of appeal, accompanied by a proof of service, the appellate court has no jurisdiction over the case, and the appeal must be dismissed. Mason v. Moore County Bd. of Comm’rs, 229 N.C. 626, 628, 51 S.E.2d 6, 7 (1948) TA \l "Mason v. Moore County Bd. of Comm’rs, 229 N.C. 626, 628, 51 S.E.2d 6, 7 (1948)" \s "Mason v. Moore County Bd. of Comm’rs, 229 N.C. 626, 628, 51 S.E.2d 6, 7 (1948)" \c 1 , Giannitrapani v. Duke Univ. 30 N.C. App. 667, 670, 228 S.E.2d 46, 48 (1976) TA \l "Giannitrapani v. Duke Univ. 30 N.C. App. 667, 670, 228 S.E.2d 46, 48 (1976)" \s "Giannitrapani v. Duke Univ. 30 N.C. App. 667, 670, 228 S.E.2d 46, 48 (1976)" \c 1 , Shaw v. Hudson, 49 N.C. App. 457, 459, 271 S.E.2d 560, 561 (1980) TA \l "Shaw v. Hudson, 49 N.C. App. 457, 459, 271 S.E.2d 560, 561 (1980)" \s "Shaw v. Hudson, 49 N.C. App. 457, 459, 271 S.E.2d 560, 561 (1980)" \c 1 . 

However, this Court ruled in Hale v. Afro-American Arts International Inc., 335 N.C. 231, 436 S.E.2d 588 (1993) TA \l "Hale v. Afro-American Arts International Inc., 335 N.C. 231, 436 S.E.2d 588 (1993)" \s "Hale v. Afro-American Arts International Inc., 335 N.C. 231, 436 S.E.2d 588 (1993)" \c 1  that the record’s omission of the certificate of service attached to the notice of appeal is not grounds for a dismissal. The conclusion of the Court of Appeals that the appellate court does not gain jurisdiction without a certificate of service attached to the notice of appeal included in the record was expressly rejected. Where a party upon whom service of notice of appeal is required may waive the failure of service where that party does not raise the issue and participates in the appeal; in that case the failure to include proof of service is “inconsequential.” Hale, 110 N.C. App. at 626, 430 S.E.2d at 460.

This Court has addressed failure to comply with the Rules of Appellate Procedure in Viar v. North Carolina Dep’t of Transportation, 359 N.C. 400, 610 S.E.2d 360, reh’g denied, 359 N.C. 643, 617 S.E.2d 662 (2005) TA \l "Viar v. North Carolina Dep’t of Transportation, 359 N.C. 400, 610 S.E.2d 360, reh’g denied, 359 N.C. 643, 617 S.E.2d 662 (2005)" \s "Viar v. North Carolina Dep’t of Transportation, 359 N.C. 400, 610 S.E.2d 360, reh’g denied, 359 N.C. 643, 617 S.E.2d 662 (2005)" \c 1 . Citing Steingress v. Steingress, 350 N.C. 64, 65, 511 S.E.2d 298, 299 (1999) TA \l "Steingress v. Steingress, 350 N.C. 64, 65, 511 S.E.2d 298, 299 (1999)" \s "Steingress v. Steingress, 350 N.C. 64, 65, 511 S.E.2d 298, 299 (1999)" \c 1  for the mandatory nature of the Rules of Appellate Procedure, and that “failure to follow these rules will subject an appeal to dismissal,” the Court ruled that “it is not the role of the appellate courts…to create an appeal for the appellant.” In Viar, the appellant had failed to comply with Rule 10, regarding assignments of error, and Rule 28(b) regarding the brief. Without consistent application, the Rules have no meaning, and an Appellee is left without notice of the basis on which the appellate court might rule. Bradshaw v. Stansberry, 164 N.C. 284, 164 N.C. 356, 79 S.E. 302 (1913) TA \l "Bradshaw v. Stansberry, 164 N.C. 284, 164 N.C. 356, 79 S.E. 302 (1913)" \s "Bradshaw v. Stansberry, 164 N.C. 284, 164 N.C. 356, 79 S.E. 302 (1913)" \c 1 .



In Munn v. N.C. State Univ., 360 N.C. 353, 626 S.E.2d 270 (2006) TA \l "Munn v. N.C. State Univ., 360 N.C. 353, 626 S.E.2d 270 (2006)" \s "Munn v. N.C. State Univ., 360 N.C. 353, 626 S.E.2d 270 (2006)" \c 1 , this Court ruled that failure to include a certificate of service is a violation of the Rules of Appellate Procedure and is no longer “inconsequential.” Where a copy of the notice of appeal was included in the record, but trial counsel did not execute a certificate of service of the notice of appeal as required by the Rules, and where opposing counsel did not waive the failure to include proof of service, the Court of Appeals dismissed the appeal. Ribble v. Ribble, 
 N.C. App. 

, 637 S.E.2d 239 (COA05-1617)(2006) TA \l "Ribble v. Ribble, 
 N.C. App. 

, 637 S.E.2d 239 (COA05-1617)(2006)" \s "Ribble v. Ribble,   N.C. App.   , 637 S.E.2d 239 (COA05-1617)(2006)" \c 1 .


However, in 2007, the Court of Appeals revisited the issue of a party’s failure to strictly comply with the Rules of Appellate Procedure. The ruling of In re L.B., 
 N.C. App. 

, 
 S.E.2d 
 (2007) (COA06-483 02 January 2007) TA \l "In re L.B., 
 N.C. App. 

, 
 S.E.2d 
 (2007) (COA06-483 02 January 2007)" \s "In re L.B.,   N.C. App.   ,   S.E.2d   (2007) (COA06-483 02 January 2007)" \c 1  stated that “[t]his Court does not treat every violation of the Rules of Appellate Procedure with a blunt instrument that eviscerates the work of an offending attorney, and potentially harms an innocent party. Rather, we examine violations of the Rules with a cautious eye and with the objective of promoting justice.” In that case, the attorney advocate for the guardian ad litem had clearly violated the Rules by, inter alia, failing to serve her brief on the respondent’s attorney. The attorney for the petitioner, DSS, had likewise failed to follow the Rules by an untimely service of the brief, and by the inclusion of argument and citation to an affidavit not included in the Record on Appeal in violation of Rule 9.  The Court of Appeals declined to strike either brief or to impose sanctions on the attorneys. The opinion of the Court of Appeals went on to state that “[w]hile this Court takes violations of the appellate rules very seriously, because this case deals with guardianship of a juvenile and because Respondent did not allege that she suffered any prejudice from the delay in being served with DSS’s brief, we choose not to impose sanctions upon DSS’s counsel.

Respondent asserts to the Court that his case is on point with Blevins v. Town of West Jefferson (COA06-930)(17 April 2007). In that case, the appellant had failed to provide a certificate of service with the notice of appeal. The Court of Appeals dismissed the case for lack of jurisdiction because the notice of appeal was not filed-stamped and bore no certificate of service. The dissenting opinion sets out the correct analysis of the problem, includes the reasoning from prior case history, and declines dismissal. 


This Court’s present treatment of the issue is on point with the dissent in Blevins. The Court has set out a concise review of the history of cases regarding the ability of appellate court to review an appeal where violations of the Rules exist in State v. Hart, 
 N.C. 

, 
 S.E.2d  
 (2007) (446A06 04 May 2007) TA \l "State v. Hart, 
 N.C. 

, 
 S.E.2d  
, 446A06 04 May 2007)" \s "State v. Hart,   N.C.   ,   S.E.2d   , 446A06 04 May 2007)" \c 1 . The Court acknowledged the line of cases stating that the Rules of Appellate Procedure “are mandatory and not directory.” Reep v. Beck, 360 N.C. 34, 38, 619 S.E.2d 497, 500 (2005) TA \l "Reep v. Beck, 360 N.C. 34, 38, 619 S.E.2d 497, 500 (2005)" \s "Reep v. Beck, 360 N.C. 34, 38, 619 S.E.2d 497, 500 (2005)" \c 1  (quoting State v. Fennell, 307 N.C. 258, 263, 297 S.E.2d 393, 396 (1982) TA \l "State v. Fennell, 307 N.C. 258, 263, 297 S.E.2d 393, 396 (1982)" \s "State v. Fennell, 307 N.C. 258, 263, 297 S.E.2d 393, 396 (1982)" \c 1 . The Court stated that not every violation of the Rules requires dismissal or sanctions. Following the reversal of the Court of Appeals opinion in Viar v. N.C. Dep’t of Transportation TA \l "Viar v. N.C. Dep’t of Transportation" \s "Viar v. N.C. Dep’t of Transportation" \c 1 , the Court of Appeals had reviewed the appeal in State v. Buchanan, 170 N.C. App. 692, 613 S.E.2d 356 (2005) TA \l "State v. Buchanan, 170 N.C. App. 692, 613 S.E.2d 356 (2005)" \s "State v. Buchanan, 170 N.C. App. 692, 613 S.E.2d 356 (2005)" \c 1 . The opinion stated that the “Supreme Court admonished this Court to avoid applying Rule 2 of the Rules of Appellate Procedure even in instances where …the violations did not impede comprehension of the issues on appeal or frustrate the appellate process.” The Court of Appeals opinion in Buchanan went on to state that the failure to comply with…the Rules…mandates a dismissal of this appeal.” 

Restating the correct position, the Hart opinion went on to say that “[t]hese excerpts reveal that the Court of Appeals in Buchanan misapplied the holding of this Court’s Viar decision. In Viar, we neither admonished the Court of Appeals to avoid applying Rule 2, nor did we state that the Court may not review an appeal that violates the Rules, even when rules violations ‘do not impede comprehension of the issues on appeal or frustrate the appellate process.’ Viar, 359 N.C. at 402, 610 S.E.2d at 361 TA \l "Viar, 359 N.C. at 402, 610 S.E.2d at 361" \s "Viar, 359 N.C. at 402, 610 S.E.2d at 361" \c 1 .” The only issue on which this Court had ruled was the inability of the Court of Appeals to create an appellate case for a party. 

Continuing in the Hart TA \l "Hart" \s "Hart" \c 1  opinion, this Court clarified that violations of the Rules will only “subject” an appeal to dismissal, and that there has been no ruling that the appeal must be dismissed automatically. “To the extent that the Court of Appeals has interpreted Steingress TA \l "Steingress" \s "Steingress" \c 1 , Viar TA \l "Viar" \s "Viar" \c 1 , and Munn TA \l "Munn" \s "Munn" \c 1  to require dismissal in every case in which there is a violation of the Rules of Appellate Procedure, we expressly disavow this interpretation.” Hart (446A06 04 May 2007).


The case at bar deserves the invocation of Rule 2 TA \l "Rule 2" \s "Rule 2" \c 4  allowing appellate review in spite of the failure to include a certificate of service with the father’s notice of appeal. Parenthood and custody are substantial rights warranting meaningful appellate review. The purpose of the juvenile code is “to provide procedures for the hearing of juvenile cases that assure fairness and equity and that protect the constitutional rights of juveniles and parents.” N.C.G.S. §7B-100 TA \s "N.C.G.S. §7B-100"  TA \s "N.C.G.S. §7B-100" . While protecting juveniles, the code seeks to “respect both the right to family autonomy and the juveniles’ need for safety, continuity and permanence. Id. North Carolina case law also reiterates the goal of protecting the Constitutional rights of both the parent and the child. In re Eckard, 144 N.C. App. 187, 547 S.E.2d 835 (2001) TA \l "In re Eckard, 144 N.C. App. 187, 547 S.E.2d 835 (2001)" \s "In re Eckard, 144 N.C. App. 187, 547 S.E.2d 835 (2001)" \c 1  TA \l "In re Eckard, 144 N.C. App. 187, 547 S.E.2d 835" \s "In re Eckard, 144 N.C. App. 187, 547 S.E.2d 835" \c 1 ;  TA \l "In re Stumbo, 357 N.C. 279, 582 S.E.2d 255 (2003)" \s "In re Stumbo, 357 N.C. 279, 582 S.E.2d 255 (2003)" \c 1 In re Stumbo, 357 N.C. 279, 582 S.E.2d 255 (2003) TA \s "In re Stumbo, 357 N.C. 279, 582 S.E.2d 255 (2003)" .

The father’s trial attorney had evidenced the respondent’s intention to appeal. Both at the adjudication hearing on 06 March 2006 and at the rendering of the disposition on 08 March 2006, the trial attorney stated that her client would appeal an unfavorable outcome. The trial court memorialized these statements in its Order Denying the Motion to Dismiss (R. p.89-91). Because the Rules call for written entry of appeal for §7B cases, the trial attorney followed-up with written notice of appeal (R. p.84). The failure to include the certificate of service with the notice of appeal is analogous to the failure of the petitioner and attorney advocate to properly file and serve briefs on the court, remain within in the Record in their arguments, and to serve their briefs on the respondent’s attorney. The respondent-appellant father respectfully contends that the Court of Appeals has, in fact, eviscerated his appeal by using the Rules to dismiss the case. 

In the case before the Court, the attorney advocate did raise the issue by a filing of a Motion to Dismiss at the trial court. The trial court held a hearing and filed an Order Denying the Motion to Dismiss on 30 June 2006 (R. p.89-91).  In addition to denying the Motion, the trial court found as fact that the petitioner and attorney advocate did timely receive the Notice of Appeal and were not prejudiced by any delay. Specifically, the trial court ruled that “the Notice of Appeal while it lacked a certificate of service was actually received by the Petitioner and the Guardian ad Litem for the minor children” (R. p.90, Finding of Fact #13), and that “neither the Respondent, Petitioner, nor GAL has suffered any prejudice from the clerical errors in this matter (R. p.90, Finding of Fact #14).


Moreover, the Motion to Dismiss the Respondent Father’s Notice of Appeal (R. p.85-88) does not point out any prejudice to the appellee from the lack of proof of service with the notice of appeal The Court of Appeal’s decision in In re L.B TA \l "In re L.B" \s "In re L.B" \c 1 ., supra, required that the respondent demonstrate prejudice from the petitioner’s failure to comply with the appellate Rules. That case involved errors on the part of the attorney advocate and the petitioner in a juvenile guardianship case; those errors were excused and Rule 2 was invoked to protect the response of the attorney advocate and the petitioner. In the case at bar, the error is on the part of the respondent father’s trial attorney concerning the appeal of an adjudication of abuse and neglect. The trial court’s adjudication effects the father’s fundamental right to be a parent to his children. This type of case is exactly the type contemplated by this Court’s directive that Rule 2 TA \s "Rule 2"  should be invoked to so that the fundamental purpose of meaningful appellate review can be accomplished.
CONCLUSION


On the basis of the arguments and authorities cited herein Appellant-Respondent-Father respectfully requests that this Court vacate the judgment of the Court of Appeals dismissing his appeal and remand this appeal to the Court of Appeals with an order to consider the appeal on the basis of its underlying merits.
Respectfully submitted this 09th day of May, 2007.
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