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QUESTION PRESENTED

I. DO THE FINDINGS OF FACT SUPPORT THE CONCLUSION THAT THE MINOR CHILD WAS NEGLECTED?

                STATEMENT OF THE CASE


A juvenile petition was filed on 12 December 2005 by the Buncombe County Department of Social Services, alleging  that the minor child, C.Q., was a neglected child (R pp. 4-10). An adjudicatory and dispositional hearing was conducted on 24 and 25 August 2006, in the Juvenile Division of the District Court of Buncombe County before the Honorable Gary S. Cash. An order adjudicating C.Q. to be a neglected child was entered by Judge Cash on 16 October 2006 (R pp. 46-57).
The respondent/mother filed notice of appeal on 13 November 2006 (R pp. 58-59). The record on appeal was filed in the North Carolina Court of Appeals on 26 January 2007. 
STATEMENT OF GROUNDS FOR APPELLATE REVIEW 


As a matter of right, pursuant to N.C.G.S. § 7B-1001 TA \l "N.C.G.S. 7B-1113" \s "N.C.G.S. 7B-1113" \c 2 .

STATEMENT OF THE FACTS


At the adjudicatory hearing, the evidence tended to show as follows:
In the fall of 2002, the respondent/mother, Erin Qualls (then Erin Crawford) was seventeen years old (T p. 149-150). She lived in Buncombe County with her mother, Charlayne Crawford, and her two younger siblings, M.C. and V.C. (T pp. 36, 151). On the day in question, M.C., V.C. and M.C.’s friend, Joseph, were in the family’s home when Erin came back after spending the previous night away from home without permission (T pp. 36, 151). When Charlayne Crawford arrived home, she was very upset with Erin for breaking her rules (T pp. 37, 43,  153). Charlayne pointed a gun at Erin and threatened to kill her (T pp. 37-38). Erin reported the incident to the Department of Social Services (T pp. 154-155), and M.C. and Joseph made statements to DSS and law enforcement officials the following day, confirming that Charlayne had threatened to kill Erin while holding a gun (T pp. 110, 40-41).

The Department substantiated the report for physical abuse and neglect, and Charlayne Crawford’s children were put into kinship placements (T pp. 47, 52). As a result of the incident, Ms. Crawford was convicted of assault in the Criminal Division of District Court (T pp. 75-76, 129). Ms. Crawford appealed her conviction to Superior Court, so no final judgment was filed in the District Court proceeding (T pp. 75, 129). Before the matter was adjudicated in Superior Court, Ms. Crawford removed M.C. and V.C. from their kinship placement, without the approval of DSS, and they left Buncombe County (T pp. 48, 129). The Department had assigned a treatment social worker to provide services to the family, but the social worker was unable to locate Ms. Crawford and her two younger children (T pp. 46-49). The Department closed the case in 2003, when Erin turned 18 (T p. 49).

During their testimony at the adjudicatory hearing, Erin Qualls, M.C. and Charlayne Crawford each testified that Ms. Crawford had been very angry at Erin on the day in question, but denied that Ms. Crawford had pointed a gun at Erin or threatened her life (T pp. 153-154, 110, 127). 


Erin later married Kevin Qualls (T p. 139) and gave birth to a daughter, C.Q., in 2005 (see R p. 10). For a time, the family lived with Charlayne Crawford in South Carolina, and Ms. Crawford helped care for C.Q. while Erin and Kevin worked (T pp. 127, 139-140). Kevin testified that he never had any concerns about C.Q.’s safety when she was with Ms. Crawford, and that he never saw Ms. Crawford act violently toward anyone (T p. 140). Later that year, Erin and Kevin Qualls separated (T p. 142). Charlayne Crawford continued to spend time with Erin and C.Q. after they moved back to Asheville, and she provided some care for C.Q. when Erin was out of the house (T pp. 59, 87-88, 157). 


On 14 November 2005, a social worker from Henderson County Department of Social Services investigated an allegation involving neglect of C.Q. (T p. 16). The social worker visited C.Q. at her step-paternal grandmother’s house and observed a bruise above C.Q.’s eye (T p. 17). During the investigation, Kevin Qualls and his step-mother signed a safety plan, agreeing not to allow C.Q. to have unsupervised visits with Erin Qualls or Charlayne Crawford (T p. 18). Kevin Qualls later violated that plan by allowing Erin to take C.Q., because he didn’t think C.Q. was at any risk with Erin or Charlayne (T pp. 141, 146). 

On 15 November 2005, as part of its investigation, Henderson DSS requested help from Buncombe DSS in locating Erin Qualls (T p. 56). Apparently as a result of being alerted to the family’s presence in Buncombe County, Buncombe DSS took emergency custody of V.C., Charlayne’s youngest child, due to unresolved issues regarding the incident in 2002 (T pp. 57-58). At that time, Buncombe DSS became aware that Erin was allowing Charlayne Crawford to care for C.Q., and social workers told Erin that C.Q. would need to be kept away from Ms. Crawford (T pp. 59-61). Erin refused to sign an agreement to keep C.Q. away from Ms. Crawford or to place C.Q. in a kinship placement, as she felt that her daughter was safe in her mother’s care (T pp. 61, 64-65). On 10 December 2005, Buncombe DSS went to Erin’s residence and took emergency non-secure custody of C.Q. (T pp. 66-67). 

Buncombe County DSS social worker Erin Hall testified that at the time she was removed from her parents’ custody, C.Q. was properly nourished and lived in an adequate home (T p. 171); that neither of her parents were engaged in criminal activity, substance abuse or domestic violence (T pp. 171-172); that Erin Qualls was gainfully employed (T p. 172). Ms. Hall testified that the Department had no concerns regarding Erin Qualls’ ability to care for C.Q. except for her unwillingness to keep C.Q. away from Charlayne Crawford (T p. 173). Ms. Hall testified that the Department’s concern regarding Charlayne Crawford’s risk to C.Q. was based solely on the single incident that occurred in 2002; that no other actions or factors motivated the Department to take custody of C.Q. (T p. 74).

At the conclusion of testimony, the trial court found as fact that Ms. Crawford did point a gun at Erin during the incident several years earlier (T p. 184; R p. 49). In the written adjudication judgment arising from the hearing, the court found that Erin’s denial that the incident happened, “in combination with the assault”, constituted an environment injurious to C.Q. (R p. 49, Finding #19). The court concluded that C.Q. was a neglected child; that she did not receive proper care or supervision from her mother, and that she lived in an environment injurious to her welfare, because her mother had left her in the care of Ms. Crawford, and because Erin had not cooperated with the Department of Social Services (R p. 50, Conclusion #2). 
ARGUMENT
II. THE FINDINGS OF FACT DO NOT SUPPORT THE CONCLUSION THAT THE MINOR CHILD WAS NEGLECTED

ASSIGNMENT OF ERROR NO. 3

R pp. 46-50

Introduction

Respondent-mother argues that the findings of fact are insufficient to support the conclusion that C.Q. is neglected, because they do not establish an injurious environment or improper care. 
Standard of Review
All dispositional orders of the trial court after abuse, neglect and dependency hearings must contain findings of fact based upon the credible evidence presented at the hearing.  In re Helms, 127 N.C. App. 505, 510, 491 S.E.2d 672, 676 (1997) TA \l "In re Helms, 127 N.C. App. 505, 510, 491 S.E.2d 672, 676 (1997)" \s "In re Helms" \c 1 . If the trial court’s findings of fact are supported by competent evidence, they are conclusive on appeal.  In re Isenhour, 101 N.C. App. 550, 553, 400 S.E. 2d 71, 73 (1991) TA \l "In re Isenhour, 101 N.C. App. 550, 553, 400 S.E. 2d 71, 73 (1991)" \s "In re Isenhour" \c 1 .  This Court can review a trial court’s conclusion of law de novo.  In re Pope, 144 N.C. App. 32, 40, 547 S.E.2d 153, 158 (2001) TA \l "In re Pope, 144 N.C. App. 32, 40, 547 S.E.2d 153, 158 (2001)" \s "In re Pope" \c 1 , citing Starco, Inc. v. AMG Bonding and Ins. Services, Inc., 124 N.C. App. 332, 335, 477 S.E. 2d 211, 214 (1996), aff’d, 354 N.C. 359, 554 S.E. 2d TA \l "Starco, Inc. v. AMG Bonding and Ins. Services, Inc., 124 N.C. App. 332, 335, 477 S.E. 2d 211, 214 (1996), aff’d, 354 N.C. 359, 554 S.E. 2d" \s "Starco, Inc. v. AMG Bonding and Ins. Services, Inc." \c 1  
“The adjudicatory hearing shall be a judicial process designed to adjudicate the existence or nonexistence of any of the conditions and allegations alleged in the petition. N.C.G.S. § 7B-802 TA \l ". N.C.G.S. § 7B-802" \s ". N.C.G.S. § 7B-802" \c 2  (1999). “Evidence in the adjudicatory hearing is limited to a determination of items alleged in the petition.” In re A.B., 2006 N.C. App. (COA05-1584) TA \l "In re A.B., 2006 N.C. App. (COA05-1584)" \s "In re A.B." \c 1 .   “Whether a child is ‘neglected’ is a conclusion of law that must be supported by adequate findings of fact.” In re Helms TA \s "In re Helms" , 127 N.C. App. 505, 510, 491 S.E.2d 672, 676 (1997). “The allegations in a petition alleging abuse, neglect, or dependency shall be proved by clear and convincing evidence.”  “Clear and convincing evidence is greater than a preponderance of the evidence standard required in most civil cases.”  In re Smith, 146 N.C. App. 302, 304, 552 S.E. 2d 184, 186 (2001) TA \l "In re Smith, 146 N.C. App. 302, 304, 552 S.E. 2d 184, 186 (2001)" \s "In re Smith" \c 1 .  

Factual Background
In the order being appealed, the trial court made the following Findings of Fact:
18.
The respondent mother testified that an argument did occur between her and Charlayne Crawford. The respondent mother denied that Charlayne pulled a gun and threatened to kill her. The respondent mother acknowledged calling Buncombe County DSS and stating that her mother had pointed a gun and threatened to kill her. She testified that she made up that story because she was mad at her mother and did not want to stay in the home with her. However, she admitted that after her mother was criminally charged for pointing a gun at her, she did testify in the criminal trial that Charlayne did point a gun at her and threatened to kill her. The respondent mother admitted to allowing Charlayne Crawford to care for the minor child and that Charlayne Crawford was not a risk to the minor child.

19.
The court finds, after weighing all of the evidence, that the testimony of Jason Ford regarding the incident where Charlayne Crawford pointed a gun at the respondent mother and threatened to kill her, is the least biased and very credible. The court finds that approximately four years ago Charlayne Crawford did point a gun at Erin Qualls, the mother of the minor child, while in a rage and threatened to end her (the respondent mother) life. The respondent mother, on several occasions prior to the filing of this juvenile petition, admitted that this act did occur. However, she has subsequently denied, and continues to deny, that Charlayne Crawford threatened her life with a gun. The respondent mother has attempted to get an eyewitness (Jason Ford) to change his story and to deny that the assault occurred. The minor child has been in the care and control of Charlayne Crawford, and at times, Charlayne Crawford has provided sole care for the minor child. At this time, the respondent mother has denied that the assault occurred, and continues to deny that Charlayne Crawford threatened her life with a gun. The respondent mother's denial, in combination with the assault constitutes an environment injurious to the minor child.

20.
The court finds by clear, cogent, and convincing evidence the minor child is a neglected child pursuant to N.C.G.S. §7B-101 (15) in that the juvenile did not receive proper care or supervision from the respondent mother and lived in an environment injurious to her welfare due to the respondent mother leaving the minor child in the care of the maternal grandmother, after the maternal grandmother pointed a gun at the respondent mother and threatened to end her life, due to the respondent mother's denial that said act occurred, and due to the respondent mother not cooperating with the Department, as specified above.

(R p. 49).
The trial court then made the following Conclusion of Law:
1. 
That by clear, cogent, and convincing evidence, the minor child is a neglected child pursuant to N.C.G.S. §7B-101 (15) in that the juvenile did not receive proper care or supervision from the respondent mother and lived in an environment injurious to her welfare due to the respondent mother leaving the minor child in the care of the maternal grandmother, who has an extensive history with the Department and due to the respondent mother not cooperating with the Department.

(R p. 50).
Applicable Principles 

The General Assembly defines a neglected juvenile as:
[a] juvenile who does not receive proper care, supervision or discipline from the juvenile’s parent, guardian, custodian, or caretaker...or who lives in an environment injurious to the juvenile’s welfare....In
determining whether a juvenile is a neglected 
juvenile, it is relevant whether that juvenile lives in a home where another juvenile has been subjected to abuse or neglect by an adult who regularly lives in the home.

N.C.G.S. 7B-101(15)(2005).        

In addition, this Court requires that there be “some physical, mental, or emotional impairment of the juvenile or a substantial risk of such impairment as a consequence of the failure to ‘provide proper care, supervision, or discipline’ in order to adjudicate a juvenile neglected.” In re Safriet, 112 N.C.App.747, 752, 436 S.E.2d 898, 901-02 (1993) TA \l "In re Safriet, 112 N.C.App.747, 752, 436 S.E.2d 898, 901-02 (1993)" \s "In re Safriet" \c 1 .

“The purpose of the statutory language is to allow the trial court to consider substantial risk of impairment to the remaining children when one child in the home has been subjected to abuse or neglect.” In re McLean, 135 N.C. App. 387, 521 S.E.2d 121 (1999) TA \l "In re McLean, 135 N.C. App. 387, 521 S.E.2d 121 (1999)" \s "In re McLean" \c 1 .  However, in a recent holding, In the Matter of A.K., the Court held that evidence of the prior abuse of a sibling – without anything more – was insufficient to prove neglect by clear and convincing evidence. In the Matter of A.K., 2006 N.C. App. (COA04-986-2) TA \l "In the Matter of A.K., 2006 N.C. App. (COA04-986-2)" \s "In the Matter of A.K." \c 1 .
Discussion
In this case, the trial court bases its conclusion that the minor child is neglected on three factors, as set forth in the written order. First, that several years before the petition was filed, the minor child’s maternal grandmother pointed a gun at the respondent mother and threatened to kill her. Second, that the respondent mother now denies that this event occurred. Third, that the respondent mother has left the minor child in the care of the maternal grandmother. The trial court concluded that these facts constituted improper care and supervision of the minor child, and an environment injurious to her welfare. The respondent/appellant maintains that these facts do not provide sufficient basis to form a conclusion that the minor child is neglected.  

Because the court’s findings hinge on an incident that happened several years before a juvenile petition was filed, the question to consider in this case is: to what extent is past conduct sufficient to establish that an injurious environment exists in the present, absent other evidence?
This Court has recently addressed the passage of time between a past incident of neglect and a subsequent adjudication. In A.K., a petition alleging neglect of A.K. was based solely on the neglect adjudication of A.K.’s older sibling, which had occurred several months before. This Court held that the passage of time precluded the trial court from finding that A.K. was at substantial risk of neglect, based solely on the previous adjudication of a sibling. Id.
In the present case, the time between the incident in the fall of 2002 and the removal of C.Q. was three years. This is too long to infer that C.Q. would be at risk from her grandmother. A single incident of inappropriate conduct by the grandmother several years earlier does not prove that she remains dangerous to children. Testimony at trial did not establish that the maternal grandmother engaged in a pattern of dangerous or inappropriate behavior towards her children or toward C.Q.

The court gave great weight to the fact that the respondent mother was uncooperative when the Department began its investigation. This is an essential element in the court’s determination that C.Q. was a neglected child (see R p. 50, Conclusion #2). However, being uncooperative with DSS no more proves neglect, than refusing to cooperate with the police proves one is guilty of a crime. A well-cared-for child should not be at risk of removal simply because her parents resist government interference. In re Stumbo, 357 N.C. 279, 283, 582 S.E.2d 255, 258 (2003) TA \l "In re Stumbo, 357 N.C. 279, 283, 582 S.E.2d 255, 258 (2003)" \s "In re Stumbo" \c 1 .

Risk is a pervasive concern for every child; illness, injuries, car accidents and other misfortunes are part of life. The question in a juvenile case is not whether a child is exposed to risk, but whether a particular risk is so unacceptable that it warrants the certain harm of removing a child from her family. 
Here, the court’s determination that the maternal grandmother poses an unacceptable risk to C.Q. is an inference far beyond the facts of this case. An isolated incident, even of grossly inappropriate conduct, does not necessarily mean that a person poses a dangerous risk to children for all time. People are capable of growth and change. The court must consider changed circumstances in a juvenile case. In re Young, 485 S.E.2d. 612 (1997) TA \l "In re Young, 485 S.E.2d. 612 (1997)" \s "In re Young" \c 1 .
 At the hearing, the trial court heard evidence that C.Q. appeared to be well cared for at the time she was removed from her parent’s care. She was properly nourished and lived in an adequate home. Her parents were employed and not engaged in any criminal activity, substance abuse or domestic violence. The court made no findings regarding Erin Qualls’ ability to care for C.Q., except for her unwillingness to keep C.Q. away from Charlayne Crawford. This is insufficient to establish that C.Q. is a neglected juvenile.
Conclusion

For the reasons set forth above, the adjudication of neglect should be vacated. 
Respectfully submitted, this ______ day of February, 2007. 
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