No. COA08-71




 
 JUDICIAL DISTRICT 15A

NORTH CAROLINA COURT OF APPEALS

* * * * * * * * * * * * * * * * * * *

)

IN THE MATTER OF:


)

From Alamance
C.M.B.



)

06 JA 102

)


* * * * * * * * * * * * * * * * * * *

BRIEF FOR APPELLANT-RESPONDENT-MOTHER

INDEX
TABLE OF CASES AND AUTHORITIES............iii

QUESTIONS PRESENTED FOR REVIEW..............1

STATEMENT OF THE CASE.......................2

JURISDICTION................................3

STATEMENT OF THE FACTS......................4

ARGUMENT:

I.
THE TRIAL COURT VIOLATED RESPONDENT-MOTHER’S SUBSTANTIAL RIGHTS AND REVERSIBLY ERRED BY ORDERING THE CHILD’S PERMANENT PLAN BE GUARDIANSHIP WITH A COURT-APPROVED CARETAKER AND WAIVING FUTURE HEARINGS BECAUSE SUCH AN ORDER IS A DE FACTO CESSATION OF REUNIFICATION EFFORTS UNDER N.C. GEN. STAT. § 7B-507(B) AND THE TRIAL COURT FAILED TO ORDER A SUBSEQUENT PERMANENCY PLANNING HEARING AS REQUIRED BY N.C. GEN. STAT. § 7B-507(C)..............................9

II.
THE TRIAL COURT VIOLATED RESPONDENT-MOTHER’S SUBSTANTIAL RIGHTS AND REVERSIBLY ERRED BY ORDERING THE CHILD’S PERMANENT PLAN BE GUARDIANSHIP WITH A COURT-APPROVED CARETAKER AND WAIVING FUTURE HEARINGS BECAUSE THE EVIDENCE AND THE FINDINGS DID NOT SUPPORT SUCH AN ORDER..................................9

CONCLUSION.................................22

CERTIFICATE OF SERVICE.....................24

APPENDIX (Referenced Transcript Pages).....25

TABLE OF CASES AND AUTHORITIES
CASES
Burgess v. Your House of Raleigh, Inc.,

326 N.C. 205, 388 S.E.2d 134 (1990)...13 State v. Christopher, 307 N.C. 645,

300 S.E.2d 381 (1983).................12

In re Eckard, 148 N.C. App. 541,

559 S.E.2d 233 (2002).................21

Eudy v. Eudy, 288 N.C. 71,

215 S.E.2d 782 (1975).................12

In re Helms, 127 N.C. App. 505,

491 S.E.2d 672 (1997)..................9

In re Isenhour, 101 N.C. App. 550,

400 S.E.2d 71 (1991)...................9

In re Pope, 144 N.C. App. 32,

547 S.E.2d 153 (2001), aff'd, 354 N.C.

359 S.E.2d 644 (2001)..................9

Quick v. Quick, 305 N.C. 446,

290 S.E.2d 653 (1982).................12

Rholetter v. Rholetter, 162 N.C. App. 653,

592 S.E.2d 237 (2004).................12

In re R.T.W., 359 N.C. 539,

614 S.E.2d 489 (2005).................20

In re Shue, 311 N.C. 586,

319 S.E.2d 567 (1984).................21

Starco, Inc. v. AMG Bonding and Ins.

Services, Inc., 124 N.C. App. 332,

477 S.E.2d 211 (1996).................10

STATUTES
N.C. Gen. Stat. § 7A-27(c) (2007)...........3

N.C. Gen. Stat. § 7A-657 (1984)............21

N.C. Gen. Stat. § 7B-100 (2007)............21

N.C. Gen. Stat. § 7B-100(3) (2007).........21

N.C. Gen. Stat. § 7B-101(2) (2007).........14

N.C. Gen. Stat. § 7B-507(b) (2007)...10,13,14

N.C. Gen. Stat. § 7B-507(c) (2007)......10-13

N.C. Gen. Stat. § 7B-600(b) (2007).........10

N.C. Gen. Stat. § 7B-1001(a)(4) (2007)......3

N.C. Gen. Stat. § 7B-1002(4) (2007).........3

No. COA08-71




 
 JUDICIAL DISTRICT 15A

NORTH CAROLINA COURT OF APPEALS

* * * * * * * * * * * * * * * * * * *

)

IN THE MATTER OF:


)

From Alamance
C.M.B.



)

06 JA 102

)


* * * * * * * * * * * * * * * * * * *

BRIEF FOR APPELLANT-RESPONDENT-MOTHER

QUESTIONS PRESENTED FOR REVIEW

I.
Did the trial court violate Respondent-Mother’s substantial rights and reversibly err by failing to order a another permanency planning hearing after ordering the child’s permanent plan be guardianship with a court-approved caretaker?

II.
Did the trial court violate Respondent-Mother’s substantial rights and reversibly err by ordering the child’s permanent plan be guardianship with a court-approved caretaker and waiving future hearings?

STATEMENT OF THE CASE

 On 14 June 2006 the Alamance County Department of Social Services (“DSS”) filed a juvenile petition alleging neglect and dependency of the minor child C.M.B. (R 5-8).  The trial court adjudicated C.M.B. neglected and dependent on 6 September 2006 (R 80-88).  On disposition following adjudication the trial court ordered C.M.B. into the custody of DSS with placement authority in that agency (R 86).  Additionally, the trial court ordered C.M.B.’s mother (“Respondent-Mother” or “Michelle”) to cooperate with an out-of-home family services agreement to effect reunification with C.M.B. (R 86).

The trial court reviewed the case on 6 December 2006, 7 March 2007, and 6 June 2007 each time finding that Respondent-Mother had not successfully alleviated the conditions leading to C.M.B.’s removal from her care (R 104-09, 122-27, 139-45).  Each time the trial court ordered that C.M.B. remain in DSS’s legal custody but further ordered DSS to continue reunification efforts between mother and child (R 107, 125, 143).

The trial court conducted the permanency planning hearing that is the subject of this appeal on 29 October 2007 (R 197-204).  At the conclusion of this hearing the trial court placed C.M.B. into the guardianship of the foster parents and waived future hearings (T 68-70,; R 202).  The trial court reduced its order to writing on 14 November 2007 and the clerk served the order on the parties on 16 November 2007 (R 203-04).  Respondent-Mother filed notice of appeal on 20 November 2007 (R 205-06).  

The trial judge signed the Appellate Entries on 28 November 2007 finding Respondent-Mother to be indigent and qualified for court-appointed appellate counsel (R 207-08).  The Appellate Defender appointed counsel to represent Respondent-Mother on 5 December 2007 (R 209).  The court reporter served the transcript on the Court and the parties on or about 21 December 2007 (T 1).  Respondent-Mother’s appellate counsel received the transcript on 26 December 2007 (R 212).

Respondent-Mother served a Proposed Record on all parties on 3 January 2008 (R 217).  Appellee-Guardian ad Litem for C.M.B. (“the GAL”) served objections and proposed amendments to the Proposed Record on 16 January 2008 (R 218).  The parties settled the record with the GAL’s proposed amendments and Respondent-Mother filed the record with this Court on 18 January 2008 (R 219-20).  This Court docketed the Record on 24 January 2008.

JURISDICTION

Our General Assembly has authorized Respondent-Mother to appeal under N.C. Gen. Stat. §§ 7A-27(c), 7B-1001(a)(4), and 7B-1002(4) (2007).  Respondent-Mother filed written notice of appeal on 20 November 2007 (R 205-06).

STATEMENT OF THE FACTS

 DSS took C.M.B. into custody in June 2006 primarily because of Michelle B.’s substance abuse problems (R 7-8).  On disposition following adjudication in September 2006 the trial court ordered Michelle to cooperate with an out-of-home family services agreement that included the following:  obtaining and maintaining housing, employment, a valid drivers license, and transportation; getting outpatient treatment for substance abuse; attending and participating in an inpatient substance abuse treatment facility; abstaining from using any illegal or non-prescription drugs; taking random drug screens; and locating a support group following substance abuse treatment (R 86-87).

Michelle participated in the Horizons Intensive Outpatient Treatment Program until 3 November 2006 (R 106, #14).  All of her drug screens were clean while in that program but she admitted to using after quitting the program (R 86, #14).  On 6 December 2006 the trial court ordered DSS to continue to make reasonable efforts to reunify Michelle and C.M.B. despite this (R 108, #3).

On 23 February 2007 Michelle was scheduled to start a residential substance abuse treatment program called “God Did It” but she first went to detox for three days (R 113).  On discharge from detox she failed to show at the pickup point (R 113).  Police picked her up later that day and took her to Area Mental Health where she was found to be under the influence of some intoxicating substance (R 113).  The God Did It program then gave her two days at home and asked her to report on 1 March 2007 which she did (R 113).

At the next review hearing on 7 March 2007 the trial court found that Michelle regularly visited C.M.B. and that those visits were very appropriate (R 124, #11).  Michelle brought snacks, toys, and clothes to the visits and she was very affectionate with C.M.B. (R 124, #11).  She also read to C.M.B. and sang and danced with him (R 124, #11).  However, the trial court also found that she continued to use illegal substances and that DSS had to cut short two of her visits because she appeared to be under the influence (R 124, #13).  Nonetheless, because of her recent entry into the God Did It recovery program the trial court maintained C.M.B.’s legal custody with DSS and ordered DSS to continue reunification efforts between Michelle and C.M.B. (R 125).

On 6 June 2007 the trial court reviewed the matter yet again (R 139).  DSS reported that Michelle had been sober since her entry into God Did It (R 131).  The GAL reported that Michelle appeared to be doing well in that program (R 137).  The trial court found that Michelle continued to visit C.M.B. regularly and that those visits continued to be very appropriate (R 141, #12).  Once again the trial court ordered that C.M.B. remain in DSS’s custody and that DSS continue reunification efforts (R 143).  The trial court also ordered that Michelle could have additional visits with C.M.B. to be supervised by the foster mother after DSS’s approval (R 143, #10).

At the end of June 2007 Michelle got a job at Bojangle’s restaurant working six days a week from 6:30 a.m. to 2:30 p.m. making $7 per hour (T 25-26, 47-48).  This created problems for her visits with C.M.B. however; Michelle missed some visits due to scheduling problems (R 152-53).  The social worker wanted to know well in advance what day of the week Michelle would have off so she could schedule the visit on Michelle’s day off (R 153).  However, Michelle’s day off varied at first and she did not know well in advance which day it would be (R 153).  The parties finally got it worked out and the visits resumed (R 153).

Right after the 6 June 2007 hearing Michelle told the social worker she wanted to start the additional visits with the foster mother as soon as possible (T 33).  The social worker told her and the foster mother that some extra rules would have to be put in place before the additional visits could begin (T 33).  Michelle and the foster mother waited for the social worker to get back to them with the extra rules (T 33).  During the wait Michelle called the foster mother and asked about C.M.B. and asked if the foster mother had heard back from the social worker (T 33).  

The foster parents took a vacation from 15 June through 2 July 2007 so Michelle did not get any additional visits with C.M.B. during this period (R 160).  The social worker finally called on 3 July 2007 to authorize the additional visits (T 11).  Michelle called the foster mother to set up a visit right after the foster parents got back from vacation but the first additional visit did not take place until 27 July 2007 (T 33; R 160).  The foster mother reported that Michelle called several times after 3 July 2007 to check on C.M.B. but did not ask for a visit until 25 July 2007 (R 160).  Michelle said that she was sick for a week during this period and that on another occasion the foster mother’s schedule precluded a visit (T 34).  After 27 July 2007 Michelle had additional visits with C.M.B. and the foster mother on 12 August, 15 September, and 21 October (R 160).

While at the God Did It recovery program Michelle attended meetings, got counseling, and obtained and maintained a job (T 26-27).  She took four or five drug tests all of which were negative except the very first one she took upon entering the program in March 2007 (T 27).  She also saved $1,000 while in the program (T 35).

Michelle had a large family support group that was helping her with her recovery (T 37-38; R 183-89).  Her aunt offered her a two-bedroom rental home upon her completion of the God Did It recovery program (T 37; R 187).  Michelle’s father was looking for a car for Michelle to use upon her completion of the program (R 188).  In addition, the family offered its support and was attempting to raise money to help Michelle care for C.M.B. upon her completion of the program (R 183-89).

The director of the God Did It recovery program, Gloria McCauley, reported that Michelle interacted well with her peers, took the initiative to volunteer and do extra work, and would have almost $2,000 saved upon her completion of the program (R 192).  In addition, Ms. McCauley had worked out an arrangement that allowed Michelle to leave the program’s residential portion two months early so she could reunify with C.M.B. (R 192).  Michelle would still have to attend meetings and counseling and continue her 12-step recovery program after leaving (R 193).  Ms. McCauley reported that her program had an 87% success rate for those participants completing the program (R 193).

Despite all of this DSS and the GAL believed that the parties had waited long enough to try to effect reunification and both recommended placing C.M.B. in the guardianship of the foster parents (R 155, 180).  The foster parents were not actually interested in a long-term relationship with C.M.B. (T 21-22).  However, DSS approached them about guardianship and they changed their minds and said they would do it (T 21-22).

At the close of the permanency planning hearing on 29 October 2007 the trial court ordered C.M.B. into the legal guardianship of the foster parents and waived future hearings (T 68-70,; R 202).  Michelle gave notice of appeal from this order (R 205-06).  She will develop further facts as needed in the arguments below.

ARGUMENTS
I.
THE TRIAL COURT VIOLATED RESPONDENT-MOTHER’S SUBSTANTIAL RIGHTS AND REVERSIBLY ERRED BY ORDERING THE CHILD’S PERMANENT PLAN BE GUARDIANSHIP WITH A COURT-APPROVED CARETAKER AND WAIVING FUTURE HEARINGS BECAUSE SUCH AN ORDER IS A DE FACTO CESSATION OF REUNIFICATION EFFORTS UNDER N.C. GEN. STAT. § 7B-507(B) AND THE TRIAL COURT FAILED TO ORDER A SUBSEQUENT PERMANENCY PLANNING HEARING AS REQUIRED BY N.C. GEN. STAT. § 7B-507(C).

ASSIGNMENT OF ERROR NO. 8, R 214

II.
THE TRIAL COURT VIOLATED RESPONDENT-MOTHER’S SUBSTANTIAL RIGHTS AND REVERSIBLY ERRED BY ORDERING THE CHILD’S PERMANENT PLAN BE GUARDIANSHIP WITH A COURT-APPROVED CARETAKER AND WAIVING FUTURE HEARINGS BECAUSE THE EVIDENCE AND THE FINDINGS DID NOT SUPPORT SUCH AN ORDER.

ASSIGNMENTS OF ERROR NOS. 2, 3, 5-7, 9, R 213-15

Appellant will argue the above-referenced 

assignments of error simultaneously.

Standard of Review
All dispositional orders of the trial court after abuse, neglect and dependency hearings must contain findings of fact based upon the credible evidence presented at the hearing.  In re Helms, 127 N.C. App. 505, 510, 491 S.E.2d 672, 676 (1997).  If the trial court's findings of fact are supported by competent evidence, they are conclusive on appeal.  In re Isenhour, 101 N.C. App. 550, 553, 400 S.E.2d 71, 73 (1991).  However, this Court can review a trial court’s conclusions of law de novo.  In re Pope, 144 N.C. App. 32, 40, 547 S.E.2d 153, 158 (2001), citing, Starco, Inc. v. AMG Bonding and Ins. Services, Inc., 124 N.C. App. 332, 335, 477 S.E.2d 211, 214 (1996), aff'd, 354 N.C. 359, 554 S.E.2d 644 (2001).

____________________

Failure to Comply with N.C. Gen. Stat. § 7B-507(c)
The trial court did not specifically indicate in its written order that it was ceasing reunification efforts between Respondent-Mother and C.M.B. (R 202).  It ordered C.M.B.’s permanent plan be guardianship with the foster parents (R 202).  In addition, the trial court did not specifically waive future hearings in its written order but it stated in open court that it was waiving future hearings and then it simply did not schedule another hearing in its written order (T 69-70; R 202-03).  

The trial court’s order under these circumstances amounts to a cessation of reunification efforts as that act is defined in N.C. Gen. Stat. § 7B-507(b) (2007).  This is because a court may not terminate a legal guardianship order absent a showing that the guardian is unfit, the guardian has neglected his or her duties, or the guardian is unwilling or unable to continue the guardianship.  N.C. Gen. Stat. § 7B-600(b) (2007).  This is true regardless of the parent’s future progress on the case.  Id.  It does not matter that the parent can continue to visit with the child or that the parent can motion the case back on the court calendar for review at any future date.  By ordering guardianship with the foster parents and waiving future hearings, the trial court directed the parties to stop trying to put C.M.B. back in Respondent-Mother’s home, essentially forever.

Further, this was the first hearing in the case at which the trial court ceased reunification efforts.  As such, this was the first judicial notice to Respondent-Mother that the trial court did not intend to return her child to her care.  Respondent-Mother asserts that failure to conduct an additional hearing after ceasing reunification efforts is contrary to the statutory intent and is reversible error.

N.C. Gen. Stat. § 7B-507(c) directs the following:

At any hearing at which the court finds that reasonable efforts to eliminate the need for the juvenile's placement are not required or shall cease, the court shall direct that a permanency planning hearing as required by G.S. 7B-907 be held within 30 calendar days after the date of the hearing and, if practicable, shall set the date and time for the permanency planning hearing.

N.C. Gen. Stat. § 7B-507(c) (2007).

Respondent-Mother asserts that the General Assembly intended this statutory language to confer upon her judicial notice of the court’s intent to permanently place her child with some other person.  As such, the statute has created an explicit due process requirement for Respondent-Mother to have at least one further judicial hearing post-cessation of reunification efforts.  That is, Respondent-Mother has the statutory right not to be “judicially ambushed” by the proceedings.

The North Carolina Supreme Court has previously addressed what it calls “trial by ambush” and “judgment by ambush.”  State v. Christopher, 307 N.C. 645, 650, 300 S.E.2d 381, 384 (1983); Eudy v. Eudy, 288 N.C. 71, 76, 215 S.E.2d 782, 786 (1975) (overruled on other grounds at Quick v. Quick, 305 N.C. 446, 457, 290 S.E.2d 653, 661 (1982)).  Generally, our Supreme Court disfavors courtroom approaches that ambush a party.  Id.  Respondent-Mother submits that the General Assembly disfavors judicial ambushes also.  That is why it inserted the above-referenced language in N.C. Gen. Stat. § 7B-507(c).

It does not matter that before the hearing DSS and the GAL gave Respondent-Mother copies of their reports recommending a permanent plan of guardianship.  The recommendations of the parties are not the rule of law until the trial court adopts and orders those recommendations.  Rholetter v. Rholetter, 162 N.C. App. 653, 664, 592 S.E.2d 237, 244 (2004) (a trial court is not obligated to follow a particular recommendation).  

Additionally, N.C. Gen. Stat. § 7B-507(c) does not say that the trial court is relieved of the duty to conduct a subsequent permanency planning hearing after ceasing reunification efforts so long as the opposing parties put the parent on notice of what they were recommending.  When it comes to statutorily-conferred due process, it is what the trial court orders that is important, not what the parties recommend before that.

The statute is also plain on its face.  It says that the trial court shall direct the conduct of a subsequent permanency planning hearing.  N.C. Gen. Stat. § 7B-507(c) (2007) (emphasis added).  “When the language of a statute is clear and without ambiguity, it is the duty of this Court to give effect to the plain meaning of the statute, and judicial construction of legislative intent is not required.”  Burgess v. Your House of Raleigh, Inc., 326 N.C. 205, 209, 388 S.E.2d 134, 136 (1990).

The General Assembly required that the trial court conduct at least one further hearing after it judicially put Respondent-Mother on notice that it was no longer requiring DSS to try to put C.M.B. back in her care.  The trial court did not do that and as such it reversibly erred.  This Court should reverse and remand this case so that the trial court can conduct one last permanency planning hearing as required by N.C. Gen. Stat. § 7B-507(c).

Failure to Comply with N.C. Gen. Stat. § 7B-507(b)
The trial court further reversibly erred because it did not have the evidence or make the statutorily-required findings to cease reunification efforts.  As Respondent-Mother argued above, the trial court executed a de facto cessation of reunification efforts.  Thus, the trial court’s order also requires findings pursuant to N.C. Gen. Stat. § 7B-507(b) (2007).  

A trial court may cease reunification efforts with a parent under the following situations:  (1) such efforts would clearly be futile, (2) “aggravated circumstances” exist as defined in N.C. Gen. Stat. § 7B-101(2), (3) a court has terminated the parent’s rights to a prior child, or (4) the parent has committed murder, voluntary manslaughter, or felony assault of another child living in the home.  N.C. Gen. Stat. § 7B-507(b) (2007).  Here the trial court neither found nor concluded the existence of any of these statutorily-required reasons for ceasing reunification efforts.  In fact, none of the trial court’s 36 findings of fact address whether the trial court should have, or could have, ceased reunification efforts with Respondent-Mother (R 197-201).

To the contrary, the evidence showed that Respondent-Mother had accomplished most of what the trial court ordered her to do post-adjudication.  The trial court ordered her to do nine things:  (1) obtain and maintain housing; (2) obtain and maintain employment; (3) obtain and maintain a valid drivers license; (4) obtain and maintain transportation; (5) get outpatient treatment for substance abuse; (6) attend and participate in an inpatient substance abuse treatment facility; (7) abstain from using any illegal or non-prescription drugs; (8) take random drug screens; and (9) locate a support group following substance abuse treatment (R 86-87).  

By 29 October 2007 Respondent-Mother had accomplished, or was accomplishing, all but three of those things.  She had obtained and was maintaining employment at Bojangles restaurant.  She had received outpatient treatment for substance abuse at Horizons and was attending and participating in an inpatient substance abuse treatment facility (God Did It).  She had abstained from using illegal and non-prescription drugs as evidenced by her drug screens and she had the support of her extended family and the staff and other participants of the God Did It recovery program.

She could not get housing because she was in a residential substance abuse treatment program but her aunt had lined up housing for her upon completion of the program (T 37; R 187).  She also could not obtain transportation for the same reason but her father was working on getting her a car to use after completing the program (R 188).  She testified that she could not get a drivers license because of outstanding tickets (T 51).  Obviously the car would have to wait until she could get a drivers license but this would not preclude others from driving her around.  Respondent-Mother submits that this Court can take judicial notice of the fact that many parents in this state raise their children without a car or a drivers license.

Respondent-Mother disagrees with the trial court’s finding that she failed to demonstrate an understanding of the need to provide C.M.B. with his prescribed breathing treatments or how she would ensure administration of his medication (R 200, #18).  She believes the evidence showed otherwise (T 39-40).  She testified that she had trouble getting 17-month old C.M.B. to take his treatments because he squirmed around during medication administration at the visits (T 39).  Therefore, she broke up administration into five minute segments here and there (T 39).  She also testified that she would probably have an easier time of it in her home where things would be a little less distracting for C.M.B. (T 40).  She also said that she did not want to force a regimented treatment schedule down C.M.B.’s throat and cause him to hate taking his medication (T 40).

This is a perfectly acceptable parenting technique for administering medication to a young child.  There is nothing wrong with Respondent-Mother’s approach other than the social worker’s objection to Respondent-Mother’s refusal to administer the medication in a pedantic, regimented fashion (R 158-59).  Thus, the trial court’s finding #18 was unsupported by the evidence.  Respondent-Mother fully understood the need to provide C.M.B. with his prescribed breathing treatments and how she would administer his medication and her approach was better than the social worker’s because it ensured that C.M.B. would be more amenable to taking his medication long-term.

Respondent-Mother also disagrees with the trial court’s finding that she lacked an understanding of how to meet her financial obligations (R 201, #27).  Again, she believes the evidence showed otherwise (T 49-52).  When the trial court questioned her about her monthly budget she said that she brought home $220 per week, her rent for the aunt’s rental home would be $200 per month, and groceries would be another $200 per month (T 47-48, 50, 52).  The trial court asked her if she would have a car payment and she said no (T 50, lines 11-13).  The judge then suggested that she would have a car insurance payment and he asked her what her car insurance payment would be and she said she did not know (T 50, lines 14-21).  However, the trial court failed to consider that it is altogether possible that Respondent-Mother might not have a car payment because she might not have a car.  Thus, she would not necessarily have a car insurance payment.  The car her father was attempting to find for her was obviously a low priority to be accomplished some time down the road when she was again eligible for a drivers license.

Even assuming arguendo that she would pay $50 per month in car insurance she still had her obligations covered.  The evidence was that she brought home $880 per month and had only $450 per month in expenses and she had a $1,000 in savings.  Where is the evidence showing Respondent-Mother’s lack of understanding of her financial obligations?  The trial court’s attempt to investigate this matter was incomplete and it’s finding that Respondent-Mother lacked an understanding of her financial obligations is unsupported.  Besides, this was not a reason for C.M.B.’s removal to begin with.  The trial court never previously ordered Respondent-Mother to have a complete understanding of her financial obligations before C.M.B. could be returned to her care.  The trial court’s reliance on this fact as a reason for ceasing reunification efforts is misplaced.

Respondent-Mother also disagrees with the trial court’s conclusion of law #4, that return of C.M.B. to her home would be contrary to his best interests (R 201).  First, Respondent-Mother did not have a home on 29 October 2007.  She was living in a residential substance abuse treatment program that did not allow her to have C.M.B. in her custody and she was residing there pursuant to a court order.  Second, the trial court put no time frame on this conclusion.  Even if C.M.B. could not have been returned to Respondent-Mother’s home on 29 October 2007, what about two months later?  Was the trial court trying to say that C.M.B. could not ever be returned to her home?  If so, why not?

Respondent-Mother could have gone into Horizons’s residential substance abuse program in June 2007 and Horizons would have allowed her to have custody of C.M.B. (T 42-43).  However, Respondent-Mother chose not to do that because she was having so much success with the God Did It recovery program and she had not had success with Horizons’s outpatient program (T 42-43, 55).

Respondent-Mother also had the opportunity to leave the residential portion of the God Did It recovery program two months early (T 54).  This equated to leaving the program on 1 January 2008, just two short months after the 29 October 2007 hearing.  She then could have moved into her aunt’s rental home.  This would have allowed C.M.B. to return to her care as she would have essentially alleviated all the conditions that led to C.M.B.’s removal except for the transportation and drivers license problems.  Thus, the trial court’s conclusion that it was not in C.M.B.’s best interests to return to his mother’s home was erroneous and unsupported.

For the same reasons the trial court’s conclusion of law #6, that guardianship with the foster parents was the best plan to achieve a safe, permanent home for C.M.B. within a reasonable time, was also unsupported (R 202).  If it was possible to return C.M.B. to his mother’s care in two short months following the 29 October 2007 hearing, why was a plan of reunification with Respondent-Mother unreasonable?  Respondent-Mother agrees that permanence is better sooner rather than later but waiting two months to put C.M.B. back in her home was not unreasonable.  This is especially true given her demonstrated progress on the case and the bond she had with C.M.B.

The same argument holds for the trial court’s conclusion of law #7, that it was unlikely that C.M.B. would return to her care in the next six months (R 202).  She was due to get out of the God Did It recovery program on 1 January 2008 and move into her aunt’s rental home on or about that same date.  She had a steady job making nearly $1,000 per month.  She had a $1,000 in the bank.  She had developed a strong support group of family, friends, and substance abuse professionals.  She had demonstrated that she could get along with others including the foster mother (R 200, #17) and those in her substance abuse program.  She was demonstrating a strong bond with C.M.B. at visits and the trial court had recently increased visits.  Contrary to the trial court’s conclusion it was highly likely she could have C.M.B. back in her home within the next six months.

The trial court also created inequities with its unfair comparison of the foster mother to Respondent-Mother.  The trial court found that the foster mother was a stay-at-home mother and this precluded C.M.B. from having to attend daycare (R 199, #11).  On the other hand, the trial court had ordered Respondent-Mother to get a job.  Why was it so important to note that C.M.B. does not have to attend daycare because his foster mother is a stay-at-home mom?  Was the trial court trying to say that C.M.B. would be better off with the foster mother because she could give him her undivided attention?

It is not the legislative intent to place a child in the best possible home following removal from a biological parent’s home.  Our juvenile code balances the interests of family reunification, the child’s permanency, and the child’s best interests.  See N.C. Gen. Stat § 7B-100 (2007).  See also In re R.T.W., 359 N.C. 539, 543, 614 S.E.2d 489, 492 (2005).  "The permanency planning process in Article 9 is meant to bring about a definitive placement plan for the abused, neglected, or dependent child."  Id. at 546, 614 S.E.2d at 494.  On the other hand,

“[i]t is clear from the statutory framework of the Juvenile Code that one of the essential aims, if not the essential aim, of the dispositional hearing and the review hearing is to reunite the parent(s) and the child, after the child has been taken from the custody of the parent(s).”

In re Shue, 311 N.C. 586, 596, 319 S.E.2d 567, 573 (1984) (interpreting former N.C. Gen. Stat. § 7A-657, which governed review of custody orders prior to the 1999 recodification of the Juvenile Code).  If the trial court was trying to place C.M.B. in the best possible home following DSS’s removal from his mother’s care, it was acting contrary to the statutory intent.  The trial court’s unfair comparison of Respondent-Mother to the foster mother shows that the trial court’s intent was to place C.M.B. in the best possible home.

A main purpose of the abuse, neglect, and dependency juvenile code is “[t]o provide for services for the protection of juveniles by means that respect both the right to family autonomy and the juveniles’ need for safety, continuity, and permanence.”  N.C. Gen. Stat. § 7B-100(3) (2007) (emphasis added).  The purposes and policies of the Juvenile Code recited under N.C. Gen. Stat. § 7B-100 are applicable to permanency planning hearings.  In re Eckard, 148 N.C. App. 541, 547, 559 S.E.2d 233, 236 (2002).

Thus, the legislative intent favors biological family reunification provided the reunification process does not take an unreasonably long time.  It was not unreasonable to wait another two months to allow C.M.B. to reunify with his mother.  Respondent-Mother’s progress was not as slow as DSS and the GAL believed.  Reunification was not so far off that the trial court needed to cease reunification efforts, implement an out-of-home permanent plan, and close the case on 29 October 2007, just 13 months after it had adjudicated C.M.B. neglected and dependent.

Ceasing reunification efforts and closing the case might have been warranted if Respondent-Mother had not (1) stayed clean and sober the previous eight months, (2) lined up housing following residential substance abuse treatment, (3) obtained a job, (4) developed a support group, (5) saved some money, or (6) maintained a strong bond with C.M.B.  Or it might have been appropriate if she had several more months in residential substance abuse treatment.  However, she had done all of those things and she had only two more months or residential substance abuse treatment.  The trial court’s 29 October 2007 order failed to follow the legislative intent given these facts.

CONCLUSION
Based on the arguments and authorities cited herein Respondent-Mother respectfully requests that this Court rule that the trial court reversibly erred by failing to make requisite findings supporting its de facto cessation of reunification efforts.  She further submits that the evidence did not support a cessation of reunification efforts.  Additionally, the trial court erred in not conducting a subsequent permanency planning hearing after executing its de facto cessation of reunification efforts.  Given the facts of this case coupled with the legislative intent for permanency planning hearings, Respondent-Mother submits that the trial court failed her and C.M.B.  She prays your judgment reversing and remanding this case for further trial court proceedings consistent with this Court’s opinion.
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