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QUESTIONS PRESENTED
8. DID THE TRIAL COURT ERR IN FAILING TO ENTER AN ORDER REDUCED TO WRITING AND SIGNED NO LATER THAN 30 DAYS FOLLOWING THE COMPLETION OF THE HEARING?

9. DID THE TRIAL COURT ERR IN FINDING OF FACT #33 IN THAT THE FINDING IS NOT SUPPORTED BY THE EVIDENCE?

10. DID THE TRIAL COURT ERR IN FINDING OF FACT #39 IN THAT THE FINDING IS NOT SUPPORTED BY THE EVIDENCE?

11. DID THE TRIAL COURT ERR IN CONCLUSION OF LAW #2 IN THAT THE CONCLUSION IS NOT SUPPORTED BY THE EVIDENCE?

22. DID THE TRIAL COURT ABUSE ITS DISCRETION BY ORDERING THAT “THERE SHALL BE NO UNSUPERVISED CONTACT BETWEEN LEA LANGENFELD AND [C.L.] UNTIL SHE COMPLETES A SEX OFFENDER SPECIFIC EVALUATION”?

VI.
DID THE TRIAL COURT ABUSE ITS DISCRETION BY ORDERING THAT THE RESPONDENT/MOTHER “SHALL SUBMIT TO A SEX OFFENDER SPECIFIC EVALUATION AND COMPLY WITH ANY RECOMMENDATIONS FROM THAT EVALUATION”?

VII. DID THE TRIAL COURT ABUSE ITS DISCRETION BY ORDERING THAT THE RESPONDENT/MOTHER “SHALL SUBMIT TO A PSYCHOLOGICAL EVALUATION AND COMPLY WITH ALL THE RECOMMENDATIONS FROM THAT EVALUATION” AND THE “THESE EVALUATIONS ARE CRITICAL TO ASSESS THE RISK OF HARM TO [C.L.] AND THE COURT MUST HAVE THIS INFORMATION TO ADDRESS THAT RISK OF HARM”?

VIII. DID THE TRIAL COURT ABUSE ITS DISCRETION BY ORDERING THAT THE RESPONDENT/MOTHER “SHALL HAVE NO UNSUPERVISED CONTACT WITH MINOR CHILDREN, INCLUDING [C.L.], AND THE SUPERVISING ADULT MUST BE MADE AWARE OF THIS ADJUDICATION”?
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STATEMENT OF THE CASE
The Respondent/Appellant, Lea Langenfeld (“Ms. Langenfeld”), is the mother of the minor child “C.L.”. On December 9, 2003, the Buncombe County Department of Social Services (“BCDSS”) filed a Juvenile Petition alleging that C.L. was neglected. (R. pp. 10-14) During the June 7, 9, and 10, 2004 juvenile sessions of District Court for Buncombe County, North Carolina, an Adjudication/Disposition Hearing was held and the Honorable Rebecca B. Knight, District Court Judge, found C.L. to be a neglected child. (R. p. 47, T2. p. 1) The order was signed by Judge Knight on September 22, 2004 and filed on September 27, 2004. (R. pp. 47, 41) Notice of Appeal was filed on October 6, 2004. (R. pp. 49-50) Appellate Entries was signed by Judge Knight on October 11, 2004. (R. pp. 51-52) The same Appellate Entries only ordered that the court reporter shall produce a transcript of the June 7, 2004 proceedings, and this order was transmitted to the court reporter on October 14, 2004. (R. p. 52) The transcript of the June 7, 2004 hearing was delivered on November 10, 2004. (R. p. 4) Upon the discovery that the June 9 and 10, 2004 court proceedings had not been ordered to be transcribed, a Motion to Amend Appellate Entries was submitted to the trial court on December 23, 2004 and filed by the clerk on December 29, 2004. (R. pp. 58-59) A Consent Order Allowing Amendment of Appellate Entries was filed on January 24, 2005. (R. p. 61) Based 
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on the problem with the June 9 and 10, 2004 transcripts, a Motion for Extension of Time for Serving Proposed Record on Appeal was submitted to the trial court on December 9, 2004 and filed by the clerk on December 15, 2004. (R. pp. 54-56) An Order Allowing Extension of Time to Serve Proposed Record on Appeal was signed by Judge Knight on December 28, 2004 and ordered an extension up to and including January 19, 2005 for serving the proposed Record on Appeal. (R. p. 57) On January 15, 2005, based on the continuing problem with the transcription of the missing hearing days, a Motion to Extend Time for Service of Proposed Record on Appeal was filed with this Court. (R. pp. 62-65) On January 19, 2005, this Court ordered that the deadline for serving the proposed Record on Appeal be extended to February 18, 2005. (R. p. 89) On January 26, 2005, the transcript of the June 9 and 10, 2004 proceedings was delivered. (R. p. 5) The proposed Record on Appeal was served on the parties on February 11, 2005. (R. p. 90)  On February 23, 2005, the record on appeal was settled by stipulation with Cynthia Vardiman Lindsay, Guardian Ad Litem /Attorney Advocate. (R. p. 92) The record on appeal was settled by operation of law with Renae Alt, attorney for Buncombe County Department of Social Services on March 18, 2005. (R. p. 93) The record was filed on March 22, 2005 and docketed on April 8, 2005 in the North Carolina Court of Appeals.  The printed record was mailed from the clerk’s office on April 14, 2005.  
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STATEMENT OF THE GROUNDS FOR APPELLATE REVIEW
The Respondent/Appellant appeals from a final judgment of a district court in a civil action where jurisdiction was conferred by North Carolina General Statute sections 7A-240 and 7B-200. This Court has jurisdiction of this appeal pursuant to North Carolina General Statute sections 7A-26, 7A-27, and 7B-1001.


STATEMENT OF THE FACTS
Ms. Lagenfeld was a licensed foster care provider who had worked through Professional Parenting for about two to three years. (T2. p. 8, lines 7-11) Professional Parenting is different from regular foster care. (T2. p. 8, lines 22-25) According to Steve White, the Program Manager at Professional Parenting -

“The kids that are in our intensive program have a much higher level of disturbance and both emotional and behavioral problems so they’re — our homes are — they’re placed with families that are specially trained that have a high level of structured supervision, treatment wrapped around the children to meet their needs...[The foster parents] would come through our training that we provide through Professional Parenting.  Our intensive training specializes in focusing on the sexual and behavioral problems that the kids will often have.  And any additional training that’s provided through biweekly group and or extra training that’s provided through our agency.”

 (T2. p. 4, lines 15-22, T2. p. 9, lines 7-14, 17-24)

During her time as a Professional Parent, Ms. Lagenfeld was responsible for providing care for some of the program’s most difficult children who “would often act violent.”. (T2. p. 10,  17-21)
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Buncombe County Department of Social Services filed a Juvenile Petition alleging that C.L. was a neglected juvenile in that she “lives in a environment injurious to the juvenile’s welfare.” (R. p. 10-11) The petition was based on allegations that her mother, Ms. Langenfeld,  was “in a sexual relationship” with the 15-year old ex-boyfriend of C.L. (“J.W.”) (R. p 11) The petition further alleged that the relationship was violent and that the violence occurred in the home of Ms. Langenfeld which she shared with C.L. (R. p. 11) 

Ms. Lagenfeld’s foster care supervisor became concerned when she asked for help in learning how to get out of “holds” that J.W. would put her in. (T2. p. 19, lines 1-10) When asked about changes in C.L.’s behavior, the supervisor testified that he did not see any “specific direct things that would stand out”. (T2. p. 19, lines 11-14)

While the DSS case was pending, Ms. Lagenfeld referred C.L. to Neil Monroe, a licensed clinical social worker in private practice for “about 20 years”, for “assessment and possible treatment intervention.” (T2. p. 25, lines 13-21; T2. p. 26, lines 20-24; T2. p. 27, lines 11-14) The licensed clinical social worker and Ms. Langenfeld’s attorney had the following exchange:

ATTORNEY: “In your meeting with [C.L.], did she appear to be suffering from any mental impairment?”

MR. MONROE: “No, sir.”
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ATTORNEY: “Did she appear to be in need of any services.”

MR. MONROE: “No, sir.”

ATTORNEY: “Did she have anything that you — that raised any concern that she might be stressed out?”

MR. MONROE: “She was exhibiting some anxiety and marginal depression, but my feeling was it was much more related to this proceeding than it was any other cause. It was reactive.  I told them that I didn’t think at the time that ongoing intervention or treatment was needed.  But that if the circumstances changed, that we could always reevaluate it and reopen it.” 

(T2. pp. 27-28, lines 25, 1-14)

Mr. Monroe went on to testify that C.L. “[w]as an articulate, bright 14-year-old girl who seemed to have a good orientation.  She seemed to have insight into what was happening, but was quite anxious about the disruption in her relationship with her mother.” (T2. p. 29, lines 5-10) Although he was not aware of the allegations concerning a sexual relationship between Ms. Lagenfeld and J.W., Mr. Monroe testified that having the information would not have made any difference in assessing her emotional well-being because his assessment was made on the way she behaved. (T2. p. 38, lines 6-22) While Mr. Monroe diagnosed C.L. with “adjustment reaction with mixed emotional features”, he referred to it as “a nondiagnosis diagnosis” for insurance purposes. (T2. p. 39, lines 2-14) The mother and daughter 
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appeared to have an appropriate relationship, and he did not think that the mother was unduly influencing the daughter. (T2. p. 42, lines 4-10) While Mr. Monroe knew that BCDSS was involved with the family and while he knew that there was an allegation of a sexual nature, he did not know exactly the specifics of the situation. (T2. pp. 43-44, lines 23-25, 1-8)

Linda Sweat, Social Worker for BCDSS, testified that it was not necessary for C.L. to be taken into custody because a safety plan was in place that prohibited Ms. Langenfeld from having unsupervised contact with C.L. (T2. p. 50, lines 11-19) She also testified that while C.L. had “no overt behaviors that would cause us to have concerns”, C.L. had not been “assessed by an independent counselor.” (T2. p. 51, lines 18-22) When the social worker interviewed C.L. alone at school, the social worker observed that C.L. became “confused” and got her months mixed up. (T2. p. 54, 14-15; pp. 55-56, 4-13, 5-9) 

During his testimony, J.W. admitted to pushing Ms. Langenfeld and punching a wall.  C.L. saw this and told him to stop. (T1. pp. 15-16, lines 25, 1-6) He also admitted to throwing “a little Pepsi cap” at C.L. and making her cry. (T1. p. 53, lines 17-24) J.W. felt “bad” about throwing the cap and told her that he “was sorry”. (T1. p. 53, lines 24-25)
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ARGUMENT
12. THE TRIAL COURT ERRED IN FAILING TO ENTER AN ORDER REDUCED TO WRITING AND SIGNED NO LATER THAN 30 DAYS FOLLOWING THE COMPLETION OF THE HEARING.

ASSIGNMENT OF ERROR NO. 1.

R. pp. 41-48.

At the end of the June 10, 2004 Adjudication and Disposition Hearing and in open court, the trial court entered a detailed Adjudication Order finding C.L. to be a neglected child. (T2. p. 72, line 25 through T2. p. 81, line 21) That same day the trial court entered an equally detailed Disposition Order in open court. (T2. p. 90, line 11 through T2. p. 92, line 10) On September 22, 2004, over three and a half months later, the trial court signed the written Adjudication Judgment/Dispositional Order. (R. p. 47) On September 27, 2004, an additional five days after the order was signed, the same Adjudication Judgment/Dispositional Order was finally filed with the Buncombe County Clerk of Court. (R. p. 41) By the time that the order was typed up and filed, over three and a half months had passed, and the 30-day statutory deadline for filing an order for an Adjudication/Disposition hearing had long expired. 

North Carolina General Statute section 7B-807 (b) (2002) states that an adjudicatory order “shall be reduced to writing, signed, and entered no later than 30 days following the completion of the adjudicatory hearing.”

North Carolina General Statute section 7B-905 (a)(2002) 
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states that a dispositional order “shall be in writing, signed, and entered no later than 30 days from the completion of the hearing.”

The Supreme Court of North Carolina has ruled that -

“Where the language of the statute is clear and unambiguous, there is no room for judicial construction and the courts must give the statute its plain and definite meaning, and are without power to interpolate, or superimpose provisions and limitations not contained therein.”

In re Banks, 295 N.C. 236, 239, 244 S.E.2d 386, 388 (1978). The language in North Carolina General Statute sections 7B-807(b) and 7B-905(a) is clear, it is unambiguous, and it leaves no room for judicial construction.

This Court has ruled that the word “shall” “establishes a mandate, and failure to comply with the statutory mandate is reversible error.” In re Alexander, 158 N.C. App. 522, 525, 581 S.E.2d 466, 468 (2003).  However, this Court has also held that when error is assigned to a delay in filing a written order that a showing of prejudice is necessary for a reversal. In re E.N.S., 164 N.C. App. 146, 153-154, 595 S.E.2d 167, 172 (2004).

Recently, this Court has held that filing an order in a Termination of Parental Rights case six months late was “highly prejudicial to all parties.” The case was reversed and remanded for a new hearing. In re L.E.B. and K.T.B. (No. COA04-463, April 5, 2005). This Court reasoned that -

“We recognize that in the case at bar, the parties will 
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be delayed further by our holding. However, many prior cases show that those responsible for timely entry of all orders have been remiss in complying within the thirty days required by statute, which was amended by the General Assembly to provide prompt resolution in such matters.” Id.  

In the Adjudication Judgment/Dispositional Order that is the subject of this appeal, Ms. Langenfeld was ordered, among other things, not to have contact with C.L. or any minor child without the presence of another adult, who had been informed about the neglect adjudication.  Ms. Langenfeld could not have such contact until she completed a sex offender specific evaluation and submitted to a psychological evaluation along with complying with the recommendations of the evaluation. (R. p. 47) The three and a half months that it took to reduce the order, that was dictated in open court, to writing prejudiced Ms. Lagenfeld.  The time lapse took way her right to have a mother-daughter relationship with C.L. during a period when the young girl needed stability and security in her life. The late order unnecessarily delayed the start of the appellate process and the final resolution of what Ms. Lagenfeld needs to accomplish, if anything, before she can be reunited with her daughter.  The record provides no reason for the failure of the trial court to timely file the written order.

II.
THE TRIAL COURT ERRED IN FINDING OF FACT #33 IN THAT THE FINDING IS NOT SUPPORTED BY THE EVIDENCE.

ASSIGNMENT OF ERROR NO. 2.

R. p. 33.
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III. THE TRIAL COURT ERRED IN FINDING OF FACT #39 IN THAT THE           FINDING IS NOT SUPPORTED BY THE EVIDENCE.

ASSIGNMENT OF ERROR NO. 3.

     R. p. 45, R. pp. 10-14.

IV.
THE TRIAL COURT ERRED IN CONCLUSION OF LAW #2 IN THAT THE CONCLUSION IS NOT SUPPORTED BY THE EVIDENCE.

ASSIGNMENT OF ERROR NO. 4.

R. p. 45.

Arguments II, III, and IV will be argued together.

In a civil matter heard by a trial judge instead of a jury, the trial judge’s findings of fact are conclusive on appeal if they are supported by the evidence and even if the evidence will support findings to the contrary. Kirkhart v. Saieed, 98 N.C. App. 49, 54, 389 S.E.2d 837, 840 (1990).  A finding of fact is conclusive on appeal if it is supported by any competent evidence. Prescott v. Prescott, 83 N.C. App. 254, 258, 350 S.E.2d 116, 199 (1986).  North Carolina General Statute section 7B-805 (1999) states that “allegations in a petition alleging abuse, neglect, or dependency shall be proved by clear and convincing evidence.”  This Court has held that “[w]here there is directly conflicting evidence on key issues, it is especially crucial that the trial court make its own determination as to what pertinent facts are actually established by the evidence, rather than merely reciting what the evidence may tend to show.” In re Gleisner, 141 N.C. App. 475, 480, 539 S.E.2d 362, 366 (2000).  The trial court must make ultimate findings of fact to resolve 
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any factual issues. Id.
The Supreme Court of North Carolina has held that “a proper finding of facts requires a specific statement of the facts on which the rights of the parties are to be determined, and those findings must be sufficiently specific to enable an appellate court to review the decision and test the correctness of the judgment.”  Quick v. Quick, 305 N.C. 446, 451, 290 S.E.2d 653, 657 (1982).  Furthermore, the Quick court used its analysis from an earlier decision to distinguish between “ultimate” facts and “evidentiary” facts and to emphasize that the trial court is responsible for finding and stating the ultimate facts from the evidence -

“Ultimate facts are those found in that vaguely defined area lying between evidential facts on the one side and conclusions of law on the other. (Citations omitted). In consequence, the line of demarcation between ultimate facts and legal conclusions is not easily drawn. (Citation omitted.) An ultimate fact is the final resulting effect which is reached by processes of logical reasoning from the evidentiary facts. (Citations omitted.) Whether a statement is an ultimate fact or a conclusion of law depends upon whether it is reached by natural reasoning or by an application of fixed rules of law. (Citations omitted.)” Id., 305 N.C. at 451-452, 290 S.E.2d at 657-658.

A conclusion of law is the trial court’s statement of law which determines the matter at issue between the parties. Montgomery v. Montgomery, 32 N.C. App. 154, 157, 231 S.E.2d 26, 29 (1977).  The conclusion of law is based on the ultimate facts as established by the trial court in its findings of fact. Quick, 
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305 N.C. at 451-452, 290 S.E.2d at 653.  A conclusion of law “must be stated separately” from the findings of fact. Montgomery, 32 N.C. App. at 157, 231 S.E.2d at 29.

The trial court erred in finding of fact #33 in that the finding is not supported by the evidence. The trial court’s Finding of Fact #33 states that -

 “[t]he social worker interviewed [C.L.] at school in September 2003. That during this interview [C.L.] appeared confused, she cried and asked the social worker for help for her family.” (R. p. 44)

First, this statement is vague and ambiguous.  No reasoned analysis had been applied to it to determine why C.L. was confused, why she cried, and what kind of help that she was asking for her family. Second, the trial court had already sustained trial counsel’s objection as to “any statement [C.L.] made”, but the trial court did allow the social worker’s “testimony about the child being confused and using the different months to explain the confusion.” (T2. p. 56, lines 5-9) Once an objection to evidence is sustained by the trial court, it is error for the trial court to then use that evidence in a finding of fact.  Therefore, finding of fact #33 is not supported by the evidence and not an ultimate fact.

The trial court erred in find of fact #39 in that the finding is not supported by the evidence.  Finding of Fact #39 states that -

“The minor child is a neglected child pursuant to 
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N.C.G.S. [section]7B-101(15) because the minor child does not receive proper care or supervision due to repeated exposure to domestic violence in the home between Lea Langenfeld and [J.W.] and because Lea Langenfeld made no efforts to protect the minor child from this violence.  Further the minor child is a neglected child because she lives in an environment injurious to her welfare due to the ongoing domestic violence that occurred between March and August, 2003 in the home, in her presence, causing her to be emotionally upset and putting her at risk of injury and because the minor child was residing in a home where another juvenile was subjected to sexual abuse by Lea Langenfeld due to the multiple instances of sexual intercourse between Lea Langenfeld and [J.W.] causing a substantial risk of emotional and physical injury to the minor child, [C.L.].” (R. p. 45)   

 

Finding of Fact #39 would properly be considered a conclusion of law since it addresses an application of the law to a set of facts.  Even so, the facts that it addresses are not supported by the evidence.  This Court has remanded a case back to the trial court for such an error and stated that -

“...the ‘finding of fact’ by the trial court that ‘[the juvenile] is not provided proper care, supervision or discipline by her mother’ is more properly denominated a conclusion of law.  We acknowledge that ‘[t]he classification of a determination as either a finding of fact or a conclusion of law is admittedly difficult.  As a general rule, however, any determination requiring the exercise of judgment, or the application of legal principles, is more properly classified a conclusion of law.’ In re Helms, 127 N.C. App. 505, 510, 491 S.E.2d 672, 675 (1997)(citations omitted.) Determination that a child is not receiving proper care, supervision, or discipline, requires the exercise of judgment by the trial court, and is more properly a conclusion of law. No other findings of fact support the conclusion by the trial court that [N.] is a neglected juvenile.  Even assuming that the trial court’s determination may be characterized as a finding of fact, the matter must be remanded for findings with regard to the effect on the juvenile of the failure of her mother to provide proper 
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care, supervision, and discipline.”   

In re Everette, 133 N.C. App. 84, 85-86, ___ S.E.2d ___, ___ (1999).    

Nowhere in the transcript or the record is there sufficient evidence to show that C.L. was a neglected child.  The evidence does not show that C.L. was subjected to “repeated exposure to domestic violence in the home between Lea Langenfeld and [J.W.]”. (R. p. 45) Accordingly, there is no evidence that Ms. Langenfeld even needed to make “efforts to protect the minor child from this violence.” (R. p. 45) There is no evidence that anything that may - or may not - have happened in the home caused C.L. “to be emotionally upset and putting her at risk of injury.” (R. p. 45) No evidence shows that C.L. was subjected to “a substantial risk of emotional and physical injury” due to any sexual activity between her mother and J.W. (R. p. 45) To the contrary, as shown in the Statement of Facts to this brief, C.L. was an emotionally stable child who only reached a level of confusion when a surprise visit from a social worker disrupted her school day.  Therefore, Finding of Fact #39 is not a proper finding of fact and, even if it were a proper finding of fact, it is not supported by the evidence.

The trial court erred in Conclusion of Law #2 in that the conclusion is not supported by the evidence.  Conclusion of Law #2 states that -


-16-

“...the Court finds by clear and convincing evidence that the minor child, [C.L.] is a neglected child pursuant to N.C.G.S. [section] 7B-101 (15) based upon the evidence presented at trial that the minor child does not receive proper care or supervision due to repeated exposure to domestic violence in the home between Lea Langenfeld and [J.W.] and because Lea Langenfeld made no efforts to protect the minor child from this violence.  Further the minor child is a neglected child because she lives in an environment injurious to her welfare due to the ongoing domestic violence that occurred between March and August, 2003 in the home, in her presence, causing her to be emotionally upset and putting her at risk of injury and because the minor child was residing in a home where another juvenile was subjected to sexual abuse by Lea Langenfeld due to the multiple instances of sexual intercourse between Lea Langenfeld and [J.W.] causing a substantial risk of emotional and physical injury to the minor child, [C.L.].” (R. p. 45)

When reviewing the appeal of a neglect adjudication, this Court must first determine whether the trial court’s findings of fact are supported by clear and convincing evidence, then this Court must determine whether the trial court’s conclusions of law are supported by such evidence. In re Gleisner, 141 N.C. App. 475, 480, 539 S.E.2d 362, 365 (2000). The Supreme Court of North Carolina has found that “[o]ur review of numerous cases where ‘neglect’ or a ‘neglected juvenile’ has been found shows that the conduct at issue constituted either severe or dangerous conduct or a pattern of conduct either causing injury or potentially causing injury to the juvenile.” In the Matter of Stumbo, 357 N.C. 279, 283, 582 S.E.2d 255, 258 (2003). The Stumbo Court recognized that -

“While acknowledging the extraordinary importance of 
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protecting children from abuse, neglect, or dependency by prompt and thorough investigations, we likewise acknowledge the limits within which governmental agencies may interfere with or intervene in the parent-child relationship. ‘[S]o long as a parent adequately cares for his or her children (i.e., is fit), there will normally be no reason for the State to inject itself into the private realm of the family to further question the ability of that parent to make the best decisions concerning the rearing of that parent’s children.’” 

Stumbo, 357 N.C. at 286, 582 S.E.2d at 260, Court’s quotation from Troxel v. Granville, 530 U.S. 57, 68-69, 147 L.Ed.2d 49, 58 (2000).

This Court has recognized that for a juvenile to be adjudicated as neglected -

“[T]his Court has consistently required that there be some physical, mental, or emotional impairment of the juvenile or a substantial risk of such impairment as a consequence of the failure to provide ‘proper care, supervision, or discipline.’”

In the Matter of: Safriet, 112 N.C. App. 747, 752, 436 S.E.2d 898, 901-902 (1993). 

After BCDSS became involved with the family, Ms. Langenfeld arranged for C.L. to visit a LCSW for the purpose of “assessment and possible treatment intervention.” (T2. p. 26, lines 13-24) As stated in the Statement of Facts, the counselor found her to have no emotional problems, other than anxiety over “the disruption in her relationship with her mother”, and to be “an impressive young woman.” (T2. p. 29, lines 5-21) Arranging for counseling is something that a concerned and conscientious parent would do for 
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their child if the parent had concerns that the child might need help.  

Rather than present any concrete evidence of emotional or physical damage to C.L., it appears that BCDSS’s purpose in filing the juvenile petition was to get C.L. in its custody so that it could search for damage.  When asked if C.L. exhibited emotional behavior “that merited any immediate intervention” over the previous eight months, the social worker testified that -

“There have been no overt behaviors that would cause us to have concerns.  However, I have not had any opportunity to work with this family.  I have not had any opportunity to ask [C.L.] to be assessed by an independent counselor.”

(T2. p. 51, lines 18-22) Without any evidence of such, any finding that there was emotional damage is simply not supported by the evidence.  Therefore, any conclusion of law based on emotional damage to C.L. is not based on the facts of this case.

23. THE TRIAL COURT ABUSED ITS DISCRETION BY ORDERING THAT “THERE SHALL BE NO UNSUPERVISED CONTACT BETWEEN LEA LANGENFELD AND [C.L.] UNTIL SHE COMPLETES A SEX OFFENDER SPECIFIC EVALUATION.”

ASSIGNMENT OF ERROR NO. 5.

R. p. 47.

VI.
THE TRIAL COURT ABUSED ITS DISCRETION BY ORDERING THAT THE RESPONDENT/MOTHER “SHALL SUBMIT TO A SEX OFFENDER SPECIFIC EVALUATION AND COMPLY WITH ANY RECOMMENDATIONS FROM THAT EVALUATION.”

ASSIGNMENT OF ERROR NO. 6.

R. p. 7.

VII. THE TRIAL COURT ABUSED ITS DISCRETION BY ORDERING THAT THE RESPONDENT/MOTHER “SHALL SUBMIT TO A PSYCHOLOGICAL
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EVALUATION AND COMPLY WITH ALL THE RECOMMENDATIONS FROM THAT EVALUATION” AND THAT “THESE EVALUATIONS ARE CRITICAL TO ASSESS THE RISK OF HARM TO [C.L.] AND THE COURT MUST HAVE THIS INFORMATION TO ADDRESS THAT RISK OF HARM.”

ASSIGNMENT OF ERROR NO. 7.

R. p. 47.

VIII. THE TRIAL COURT ABUSED ITS DISCRETION BY ORDERING THAT THE RESPONDENT/MOTHER “SHALL HAVE NO UNSUPERVISED CONTACT WITH MINOR CHILDREN, INCLUDING [C.L.], AND THE SUPERVISING ADULT MUST BE MADE AWARE OF THIS ADJUDICATION.” 

ASSIGNMENT OF ERROR NO. 8.

R. p. 47.

Arguments V, VI, VII, and VIII will be argued together.

The Supreme Court of North Carolina has held that an “[a]buse of discretion results where the court’s ruling is manifestly unsupported by reason or is so arbitrary that it could not have been the result of a reasoned decision.” State v. Roache, 358 N.C. 243, 284, 595 S.E.2d 381, 408 (2004).

North Carolina General Statute section 7B-904(c)(2002) states that “[a]t the dispositional hearing or a subsequent hearing the court may determine whether the best interests of the juvenile require that the parent...undergo psychiatric, psychological, or other treatment or counseling directed toward remediating or remedying behaviors or conditions that led to or contributed to the juvenile’s adjudication...”.

The trial court ordered that Ms. Langenfeld submit to a sex offender specific evaluation and psychological evaluation, and to comply with any recommended treatment. (R. p. 47) While the trial 
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court has a statutory right to order such treatment, the treatment ordered in this case cannot be shown to correct any behaviors or conditions related to Ms. Langenfeld’s relationship with C.L.  The intrusion into this family’s life was a fishing expedition looking for evidence of problems.  If any sex offense did occur, it did not happen to C.L., and C.L. was not in danger from her mother.  Therefore, for the trial court to order Ms. Langenfeld to undergo evaluations and possible treatment for any possible problem that had no direct bearing on the relationship between mother and daughter was an abuse of the trial court’s discretion.

The trial court further ordered that Ms. Langenfeld could not have unsupervised contact with C.L. or any minor child until she completed the sex offender specific evaluation. (R. p. 47) Again, being that C.L. was not the target of any sexual behavior by her mother and being that it is unlikely the C.L. would become the target in the future, the trial court’s order limiting contact between mother and daughter was designed to punish rather than to help correct any conditions.  There was no basis for the trial court’s order and no need to protect C.L. from her mother.  The trial court’s order that contact between mother and daughter must be supervised is an abuse of discretion.      


CONCLUSION
Based on the foregoing errors, the judgment of the trial 
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court finding C.L. to be a neglected juvenile should be vacated.
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