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TWENTY-SIXTH JUDICIAL DISTRICT

NORTH CAROLINA COURT OF APPEALS 

*****************************************************

In the Matter of:


)







) From Mecklenburg County

C.C. and J.C.



)

*******************************************************

QUESTIONS PRESENTED

*******************************************************


I.
Did the Trial Court Err in Failing to Serve Properly the Juveniles and the Appellant?


II.
Did the Trial Court Err in Entering Findings of Fact Numbers 4, 7, 12 and 26 where the Record does not Contain Sufficient Evidence to Support these Findings?


III.  Did the Trial Court Err in Concluding as a Matter of Law that Appellant Neglected Both Juveniles Where Neither the Findings of Fact nor Evidence in the Record Support the Statutory Ground to Terminate Parental Rights of Neglect?


IV.
Did the Trial Court Err in Concluding as a Matter of Law that Appellant has Willfully Left the Juveniles in Foster Care for More than Twelve Months Without Showing to the Satisfaction of the Court that Reasonable Progress has Been Made?


V. Did the Trial Court Err in Taking Judicial Notice of the Underlying Juvenile Court files where the items in such files are not the Proper Subject of Judicial Notice?


VI. Did the Trial Court Err in Terminating Appellant’s Parental Rights Without Specific References in the Order to the Statutory Grounds for Termination of Parental Rights?


VII. Did the Trial Court Err in Finding as a Fact and in Concluding as a Matter of Law that it is in the Best Interests of the Juveniles to Terminate Appellant’s Parental Rights?


VIII.  Did the Trial Court Err in Failing to Conduct a separate Best Interests Phase of the Termination of Parental Rights Proceeding?  


STATEMENT OF THE CASE


The Respondent-Appellant is the mother of the above-captioned two minor children, C.C. and J.C. (the “Children”) C.C. was born on April 28, 1995. (R. p. 8) J.C. was born on February 26, 1993. (R. p. 8) The Children were placed in the custody of Mecklenburg County Youth and Family Services (“YFS”) by non-secure custody order entered on May 3, 2001.  (R. p. 8) On July 2, 2001, the Mecklenburg County Juvenile Court adjudicated the Children neglected by their parents. 


On October 20, 2003, YFS filed a petition to terminate the parental rights of all parents to the Children (two separate petitions were filed, one for each child).  The Juvenile Court heard the Petitions on March 31, April 15 and April 30 2004.  By order entered on June 9, 2004, the Juvenile Court terminated the Appellant’s parental rights to both Children.  


The Appellant filed a Notice of Appeal on June 18, 2004. The Mecklenburg County Juvenile Clerk filed Appellate Entries on June 30, 2004.  The Record on Appeal was filed in the Court of Appeals on October 27, 2004 and docketed on November 11, 2004.

STATEMENT OF THE BASIS OF APPELLATE REVIEW


The Appellant appeals from a final order. The Court of Appeals has jurisdiction over the appeal pursuant to N.C. Gen. Stat. § 7A-27 and § 7B-1113.

STATEMENT OF FACTS


The Record does not reflect with any detail why the Children came into DSS custody. We do know that the Mecklenburg County Juvenile Court adjudicated both Children neglected by their parents on or about July 2, 2001.  The Order adjudicating the Children neglected by Appellant is contained in the Exhibit to the Record on Appeal. (Ex. R. p. 144-147) This Order bears the unusual feature of being hand-written, as opposed to typed; and, unfortunately, the hand-writing is not of the legible variety that presents clearly the words intended.  The Order appears to find that the Children had numerous absences from school and were frequently tardy.  (Ex. R. p. 144-147) No other factual basis for the adjudication of neglect appears.  


At the hearing on the Petitions to terminate parental rights held in March and April of 2004, DSS presented the testimony of the social worker assigned to Appellant’s case from December 19, 2000 to May 3, 2001. (T. p. 6) The social worker, Ms. Giavanna Wilson, testified that Appellant needed to address the following conditions:

At that time the first need was lack of supervision for the children. The second one was the mental health concerns of the mother and attending parenting classes. And the third one was the living conditions in the home. There was garbage all over the home and lack of food. (T. pp. 8-9; App. 1-2)


Ms. Wilson prepared a case plan for Appellant that addressed those concerns. (T. pp. 8-9; App. 1-2)


In monitoring Appellant’s compliance with the case plan, Ms. Wilson visited her home nine times. (T. p. 14) On only one occasion she observed unkempt conditions which she described as follows: dirty dishes in the kitchen sink and in the kitchen; “a trash bag beside the trash can;” the “trash can was full and trash coming out of the trash can;” “clothing and different items on the steps that I had to step over to get upstairs;” “in the bedroom there were no sheets on the bed. In Ms. Wright’s room, there were a couple of soda cans, and there were roaches that were coming in and out of those cans.” (T. p. 11) 


On one occasion in May (which had to have been in 2001) a person at the Children’s school contacted Ms. Wilson because “they could not locate the parents and the children were not put on the school bus.” (T. p. 12) Because she could not reach Appellant, she “had to go to the school to pick up the children and bring them home.” (T. p. 13) When they arrived home, C.C. “had put a pan on the stove,” and “was attempting to open a can of food.” (T. p. 13) Ms. Wilson worked with Appellant before YFS assumed custody of the Children.


After the Children entered YFS custody, Appellant received extensive parenting classes and counseling. From June of 2001 to September of 2002, Ms. Angela Howard, a “family educator” and “therapist” at the “Family Center,” met with Appellant fifty-five times. (T. pp. 19, 20; App. pp. 3-4) Ms. Howard developed a “parenting curriculum,” for Appellant that contained the following goals: “learn how to understand her children’s thinking and behavior; to maintain adequate supervision of her children; to establish a regular schedule for cleaning her home and maintaining all of her household chores and responsibility.” (T. p. 20; App. p. 4) Appellant completed all goals of her program with Ms. Howard. She made adequate progress.  (T. pp. 21-25; App. pp. 5-9) Ms. Howard did observe some “inconsistency with both children, but primarily [J.C.].” (T. p. 30) She concluded that Appellant “needed support” in parenting her Children. (T. p. 44) She explained that: 

A. I think that she could do very well with, you know, basics in terms of school and--going to send the kids to school, the meals and clothing and even keeping up the house.  But given their special needs, I did think she needed support.

Q. And that support would have included more than just the children having their medications, correct?

A. It would have included medication, very--very solid relationship with their therapist, their teachers and any other services that they were involved in. (T. pp. 44-45, App. pp. 10-11)


Ms. Howard also testified that Appellant experienced medical problems during her work with her.  She had “sleep apnea,” and “some sort of growth in the brain.” (T. p. 22; App. p. 6)


After the sessions ended, Appellant contacted Ms. Howard for additional parenting advice. (T. p. 19; App. p. 3) Appellant contacted her “several times.” (T. p. 42) and she asked to review a parenting video maintained by the Family Center. (T. p. 29)


Kate Kobel, Appellant’s current social worker testified that YFS had “involvement,” with “the family” in 1989, 1991, 1993, 1995, 1997 and 2000. She did not elaborate on the terms “involvement,” or “the family.” She became the social worker in August of 2001. (T. p. 49) Her case plan with Appellant is similar to the plan Ms. Wilson implemented: finding and maintaining employment; contact with the Children’s therapist and following their recommendations; attendance at individual therapy; participation in Family Preservation Services; payment of bills; maintenance of housing. (T. p. 49)


Appellant obtained a job and maintained it for “six to eight months.” (T. p. 50) She ceased employment when she began to receive Social Security Disability. (T. pp. 50, 122) At the time of trial, she received disability income for “sleep apnea,” “severe back pain,” and “depression.” (T. p. 123) 


Appellant made contact with the Children’s therapist and attended their therapy sessions; but, according to Ms. Kobel, her attendance was not always “consistent.” (T. p. 51)
Ms. Kobel testified that Appellant attended therapy sessions, but “was not consistent.” (T. p. 51) However, she also testified that Appellant’s therapist told her that “she was making efforts and was attending when she could.” (T. p. 52) Ms. Kobel had not “verified attendance” of Appellant at counseling, “since the goal changed to termination of parental rights.” (T. p. 91; App. p. 13) She acknowledged that she did not have knowledge of Appellant’s attendance at therapy after May of 2003. (T. p. 92; App. p. 14)  Appellant testified that she currently meets with a therapist at “Area Mental Health” and that she has received therapy since 2001 (T. pp. 123-124)


Appellant’s therapist from July of 2001 until February of 2004, Ms. Linda Lee Woodburn, testified that Appellant had 46 sessions with her.  (T. pp. 195-196; App. pp. 15-16) Initially, her attendance was sporadic. However, from June of 2003 though February of 2004, she “began having regular attendance, and she was seen consecutively, and she was on time for all of the appointments--for 21 appointments from June the 6th until February 11, 2004. (T. p. 196; App. p. 16) Appellant cancelled no sessions during that time frame. (T. p. 196; App. p. 16) 


Ms. Woodburn testified that Appellant has made progress in therapy: 

Through the time I was working with Ms. Wright, she gradually began to show some improvement and refraining from involvement in chaotic types of relationships.  Initially when I was working with her, she had been involved in relationships with friends that were not very good for her.  Through the course of time she was making better choices trying to pick friends and people to be with who were healthier for her and who were stable it appeared in their own lives and situations...Ms. Wright began to improve somewhat in regards to her self-esteem, some improvement in that particular area...she showed a lot of improvement in her tolerance of frustration in her tolerance of uncomfortable situations of being able to remain at the job site for a length of time that she did. (T. p. 200) 


In addition to her current therapy sessions, she takes “self-esteem classes.” (T. p. 125) When asked, “Who referred you to the self-esteem class,” she answered, “Myself.” (T. p. 125) Appellant has also recently completed another parenting class. (T. p. 134) The most recent parenting classes also represent a course that Appellant initiated and paid for herself:

Q. Ms. Wright, who referred you to this parenting class if you already had one with Angela Howard?

A. Myself.

Q. Why did you take this parenting class if you already had one with Ms. Howard? 

A. I went to update my parenting skills.

Q. Why did you feel you needed to update your parenting skills? 

A. Because it had been awhile since I’ve been in parenting with Angela Howard, and so I decided to go to the center and get updated. 

Q. Who paid for you to go and take these parenting classes? 

A. I did. (T. p. 124)

 
Appellant successfully maintained appropriate housing. Ms. Kobel testified that Appellant “always had housing.” (T. p. 53; App. p. 17) “[M]ost recently she’s moved to a new home, I’d say, a year and-a-half or so ago, and every time I’ve been in there it’s been appropriate.” (T. p. 54; App. p. 18)


Appellant has maintained consistent contact with Ms. Kobel. (T. p. 55; App. p. 20) Ms. Kobel explains that, “Ms. Wright and I talked on a very regular basis.” (T. p. 73) In fact, “[t]here were periods of times where [she would] hear from Ms. Wright two or three times a day.” (T. p. 73) Appellant’s telephone calls often focused on the Children.  On one occasion, Appellant telephoned Ms. Kobel to remind her that C.C. had a doctor’s appointment.  (T. p. 73) On another occasion, she called her to ask if C.C. could receive anger management classes. (T. p. 73-74)   


YFS returned C.C. to Appellant’s home on a trial basis “last January” for approximately one month. 
  In answer to the question, “Why was he removed,” Ms. Kobel testified as follows: “There were issues when he came back to court in regards to schooling, medication and food, similar issues to when the children first came into custody, and it was decided at that time that he needed to be re-removed.” (T. p. 55) The “issue regarding schooling,” involved one missed day at school, January 28th. (T. p. 70) C.C.’s attendance record at school during his trial placement with his mother showed no tardies during that period. (T. p. 70)


Appellant visited the Children and provided presents for Christmas. (T. p. 74) She provided clothing, school supplies and birthday gifts. (T. pp. 74-75, 125-133; App. pp. 12-13)  


Most contact between Appellant and the Children ceased in May of 2003.  (T. p. 93) Visits with the Children were no longer allowed after May of 2003. (T. p. 93) Appellant had been allowed to visit the Children regularly before that date. (T. p. 56) Visits ceased because “the goal changed to termination of parental rights.” (T. p. 56)

ARGUMENT

I.
The Trial Court Erred in Terminating the Appellant’s Parental Rights Where the Petitioner Failed to Serve Properly the Juveniles and the Appellant.


Assignments of Error no.’s 1-2, 16; R. pp. 3-4; 23-27, 37

N.C. Gen. Stat. § 7B-1106, “Issuance of Summons,” provides follows:

Except as provided in N.C. Gen. Stat. § 7B-1105, upon the filing of the petition, the court shall cause a summons to be issued.  The summons shall be directed to the following persons or agency not otherwise a party petitioner, who shall be named as respondents:

(1) The parents of the juvenile

(2) The juvenile. (App. p. 21)

The Petitioner failed to issue a summons to either Children. The record shows no service of a summons or the Petition to terminate parental rights on the Children.  The Petitioner filed a separate Petition to terminate parental rights with respect to each Child on or about October 28, 2003.  (R. pp. 12-19) The Court issued summons on that date for each Petition to the Appellant. (R. pp. 3-10) The record shows no service on Appellant of the summons and Petition for C.C. (03 J. 1055).  The summons with respect to the Petition for C.C. reads as follows: “two attempts, time out of paper.” (R. p. 4) By the time the trial commenced in March of 2004, the summons had expired. 

Where a summons is required by law, a court cannot exercise personal jurisdiction over a party without proper issuance and service of the summons.  See generally, State ex rel. Anson/Richmond Child Support Enforcement Agency ex. rel. Desselberg v. Peele, 136 N.C. App. 206, 523 S.E.2d 125, cert. denied., 351 N.C. 479, 543 S.E.2d 509 (1999) (court may obtain personal jurisdiction only through issuance of summons and service by statutorily proscribed method); and, Fender v. Deaton, 130 N.C. App. 657, 503 S.E.2d 707, review denied, 350 N.C. 94 (1998) (valid service of process requisite for personal jurisdiction).

Rules governing service of process require strict construction.  Van Engen v. Que Scientific, Inc., 151 N.C. App. 683, 567 S.E.2d 179(2002) This Court has strictly construed all notice and service requirements of the Juvenile Code in connection with proceedings to terminate parental rights. See, generally, In re Alexander, 580 N.C. App. 392, 581 S.E.2d 466 (2003)(Court held that failure to file the notice that must accompany a motion in the cause to terminate parental rights under 7B-1106.1 is reversible error).  Although a party may waive defects in a summons or service of process, he or she cannot waive issuance of a summons. See generally, Harris v. Maready, 311 N.C. 536, 319 S.E.2d 912, (1984)(court can amend process only where it is voidable and not void; void process confers no jurisdiction at all). 

That Appellant had actual notice of the proceedings does not vitiate the need for a summons.  Notice cannot confer jurisdiction.  Johnson v. City of Raleigh, 98 N.C. App. 147, 389 S.E.2d 849, review denied, 327 N.C. 140 394, S.E.2d 849 (1988) (defective method of service may provide notice but does not give the court jurisdiction over the party). The record does not contain any evidence that Appellant waived service of process for the petition on C.C. Assuming for the sake of argument that Appellant could waive issuance of the summons, waiver of defective service cannot occur by implication where a party fails to make a good faith effort to serve under the rules. Ruddies v. Auburn Spark Plug Co. 261 F.Supp. 648 (S.D.N.Y, 1966).  The record does not allow the conclusion that YFS made a good faith effort to serve Appellant with the Summons and Petition for CC. YFS knew Appellant’s location, as Ms. Kobel testified that she had visited her home.  (T. p. 54) Appellant had, indeed, remained in close contact with YFS (T. p. 73-74) Of course, Appellant was present in Court.  The record suggests that Appellant would have been easy to serve.  YFS had already served the Petition and Summons relating to J.C. The record suggests oversight or simple neglect for failure to serve properly the Appellant with the Summon and Petition for C.C. 

The record does not contain any summons for either Child in direct contravention of N.C. Gen. Stat. § 7B-1106(a)(5). YFS appears to have ignored or overlooked this mandatory requirement of the Juvenile Code.  The Children were not in Court and there is no evidence in the record that they waived or acquiesced to lack of service.  An attorney advocate for the Guardian ad litem program appeared for the children; however, the record does not show that he accepted service on their behalf. Moreover, and as problematic as lack of issuance of service, the record does not show appointment of a guardian ad litem for the children in the proceedings to terminate their parents’ parental rights.

  N.C. Gen. Stat. § 7B-601 requires the appointment of a guardian ad litem for the juvenile in every case which involves an adjudication of neglect or abuse.  (App. p. 22) YFS made the termination proceedings new proceedings.  It opened two new court files and did not file a motion in the cause in the original juvenile files as allowed by N.C. Gen. Stat. § 7B-1102. Therefore, the Court needed to make a new appointment of a guardian ad litem for the children, as a new action had commenced.  It failed to do so. 

In anticipation of opposing arguments, YFS or the Guardian ad Litem (GAL) may counter that the Attorney Advocate present at the hearing never objected to lack of service on the Children, and he was the proper party to object—not Appellant.  This argument ignores the fact that without appointment of a guardian ad litem to represent the Children’s interest and without any proof of service of the petitions to terminate parental rights on the Children, how can we know whether the Attorney Advocate was acting within the scope of his authority? Who was he representing if the Children were never made parties as required by statute? How did he have authority to take any position in Court? How could the Children, who again, were not parties to the action as the statute requires, waive anything in this case? The Record does not provide answers to these questions.  Certainly the disregard of a mandatory statutory requirement is a serious matter and it would not appear appropriate to imply consent or acquiescence by the Children when the Record is silent on that issue.    

II. The Trial Court Erred in Entering Findings of Fact Numbers 4, 7, 12, 26, as the Record does not Contain Sufficient Evidence to Support These Findings.

Assignments of Error no.’s 5-8; R. pp. 23-26, 37-38

A. Standard of Review 

In a hearing before a judge sitting without a jury, the judge’s findings of fact are conclusive on appeal if there is evidence to support them, even though the evidence may sustain findings to the contrary. Kirkhart v. Saieed, 98 N.C.App. 49, 389 S.E.2d 837 (1990). 

Finding of Fact Number 12

This finding reads as follows:  “Ms. Wright continued to have contact with Ms. Howard following the completion of the family education program, including most recently on March 30, 2004. However, Ms. Wright’s more recent contacts have not involved gaining additional parenting skills.” 

This finding is, at best, misleading.  Perhaps the Court meant, specifically, that Appellant’s most recent contact with Ms. Howard only did not involve additional parenting skills.  The evidence is uncontroverted that Appellant continued to take parenting classes and other self-improvement classes.  At the time of trial she had recently completed an additional parenting class that she took on her own initiative and paid for herself.  (T. p. 134) She had recently completed a self-esteem class and had in the year and one-half prior to the hearing on the Petitions to terminate parental rights attended forty-six therapy sessions with Ms. Woodburn. (T. pp. 195-196; App. pp. 15-16) Indeed, from June of 2003 until February of 2004, Appellant had not missed a single therapy session with Ms. Woodburn. (T. p. 196; App. p. 16) Finding of Fact number 12 indicates that Appellant has not made recent progress in attaining parenting skills.  There is no evidence in the record to support that finding.    

C.
Finding of Fact Number 26

This finding reads as follows: “The respondent mother only began attending individual therapy on a consistent basis after the permanency planning hearing in June, 2003.  After June 2003, the mother attended all scheduled therapy appointments and was on time for those appointments. Ms. Woodburn testified that the mother demonstrated improvement in self-esteem and stress-coping skills.” She has not made sufficient progress such that she could deal with the minor children.

Appellant objects to the last sentence of that finding. YFS produced no evidence of the Appellant’s current circumstances. In terms of Appellant’s therapy, Ms. Kobel testified that she had not “verified attendance” of Appellant at counseling “since the goal changed to termination of parental rights.” (T. p. 91; App. p. 13) Indeed, she admitted that she did not have knowledge of Appellant’s progress in therapy after that date (Spring of 2003). (T. p. 92; App. p. 14) Ms. Woodburn never testified that Appellant could not at the time of the trial appropriately parent her Children.  In fact, no one even asked her that question.  She was not even qualified as an expert and could not, therefore, have rendered that type of opinion.  The only evidence of the Appellant’s current circumstances is that: (1) she has resolved her house keeping problems-- Ms. Kobel testified that Appellant currently had appropriate housing for the Children and that every time she had visited in the past “year and one-half or so,” it had been “appropriate” (T. pp. 53-54; App. pp. 19-20); (2) Appellant had, since June of 2003, demonstrated a strong commitment to personal therapy by attending all sessions with Ms. Woodburn and had made progress in therapy; (3) Appellant had taken courses on her own initiative to improve herself and her parenting since the agency plan became termination of parental rights. (T. pp. 125, 134)

Appellant also notes that no other therapist testified that she had “not made sufficient progress such that she could deal with the minor children.” Ms. Howard, her therapist in the Family preservation program, never opined that Appellant could not parent the Children.  Appellant completed therapy with Ms. Howard in September of 2002. (T. pp. 19-20; App. pp. 3-4) Ms. Howard described Appellant’s progress as “adequate,” and stated that, “given the Children’s special needs,” Appellant needed “support” in parenting them.  (T. pp. 21-25; 44-45; App. pp. 5-11) According to Ms. Howard, that support would involve “medication” for the Children and a “very solid relationship” with the Children’s teachers, therapists and any other care-provider.  (T. pp. 44-45; App. pp. 10-11) She at no time testified that Appellant was incapable of parenting the Children. 

In addition, after the Family Preservation Program concluded, concerns focused on the Children’s special needs.  At the time of the trial, the Children had “stabilized.” (T. p. 104) Ms. Kobel testified that, “We’ve not had problems with them with behaviors for quite some time.” (T. p. 104) Thus, the only basis for concern about Appellant’s parenting of the Children appears to have resolved itself at the time of trial.  

D.
Findings of Fact Numbers 4 and 7

Appellant’s challenge to these findings of fact involves their misleading nature.  Finding of Fact number 7 reads as follows: “Ms. Wilson testified that during the time she was involved with the family, there continued to be concerns regarding supervision of the children. During this time the respondent mother did not attend counseling appointments or parenting classes.” While Ms. Wilson did testify to that effect, Ms. Wilson’s contact with Appellant occurred from December 2000 to May of 2001, prior to the filing of the initial juvenile petition.  (T. p. 6) 

Finding of Fact number 4 reads as follows: “YFS has an extensive history of involvement with this family. Between June 1989 and May of 2001, the Agency was involved with the family on nine separate occasions.” Ms. Kobel testified only that YFS had “involvement,” with the “family” in 1989, 1991, 1993, 1995, 1997 and 2000.  She specified more than one occasion of “involvement” during those years, and the number of “involvements” does equal nine.  There is, however, no testimony on the type of involvement.  “Involvement” could mean an application for Food Stamps or for the Work First Program. There is no testimony that defines “involvement” as relating to inappropriate supervision of the Children. In fact, C.C. was born in 1995 and J.C. was born in 1993, so all “involvements” could not have related to the Children. We also do not know who comprises “the family.” The Children’s family includes both of their biological fathers and, no doubt, other relatives.       

III.
The Trial Court Erred in Concluding as a Matter of Law that Appellant Neglected both Juveniles Where Neither the Findings of Fact, nor Evidence in the Record Support The Statutory Ground to Terminate Parental Rights of Neglect. 

Assignments of Error no’s. 9, 13; R. pp. 23-26, 38.
A. Legal Standard 

N.C. Gen. Stat. § 7B-1111(a)(1) provides a ground to terminate parental rights where: “the parent has abused or neglected the juvenile.” The General Assembly has defined a “neglected juvenile” as:

A juvenile who does not receive proper Care, supervision or discipline from the Juvenile’s parent, guardian, custodian, or caretaker; or who has been abandoned; or who is not provided necessary medical care; or who is not provided necessary remedial care; or who lives in an environment injurious to the juvenile’s welfare. N.C. Gen. Stat. § 7B-101(15) (App. p. 25)


To terminate parental rights for neglect, the petitioner must prove by clear, cogent and convincing evidence that neglect exists at the time of the termination hearing.  In re Parker, 90 N.C. App. 423, 368 S.E.2d 879 (1988).  The court must consider evidence of change in circumstances since the adjudication. In re Beasley, 147 N.C. App. 399, 555 S.E.2d 643 (2001).  A prior adjudication of neglect cannot, alone, justify termination of parental rights for neglect. Id. Instead the petitioner must demonstrate probability of repetition of neglect.  In re Young, 346 N.C. 244, 485 S.E.2d 612 (1997); see also, In re McDonald, 72 N.C. App. 234, 324 S.E.2d 847 (1984), cert. denied, 314 N.C. 115, 332 S.E.2d 490 (1985)(Court must make an independent determination of whether neglect exists at the time of the hearing).


In concluding as a matter of law that Appellant “willfully neglected” the Children, the Court did not refer to the statutory section for neglect, N.C. Gen. Stat. § 7B-1111(a)(1).  

B. Analysis 

YFS did not present, and the Record does not contain, any evidence that Appellant could not, at the time of trial, adequately parent her Children or that a probability of repetition of neglect existed. At the time of trial, as discussed in Section II C of the Argument above, the following conditions existed: Appellant had appropriate housing; she had kept her home neat for over a year and one-half; she had attended every therapy session scheduled since June of 2003; she had taken additional parenting classes. (T. pp. 53-54, 125, 134, 195-196; App. pp. 15-16, 18-19) In fact, the evidence never showed that Appellant could not parent the Children after the Family Preservation Program concluded in June of 2002.  

(1) Inadequate Findings of Fact


The Trial Court’s findings of fact do not support a legal conclusion of willful neglect. Most of findings, although they do not identify the date of the event discussed, involve events that occurred years before the trial. Although as written, the findings may create an impression that Appellant failed to follow through on therapy or to complete her case plan, an  analysis of the findings reveals their inability to support the conclusions of law.


(2) Findings that certain witnesses “testified”


A finding that a witness testified, without any finding as to credibility or the ultimate truth of the testimony, is not a proper finding of ultimate fact. It is a recitation of the testimony. The Court has the responsibility when sitting as a trier of fact to resolve issues of credibility. Hodges v. Hodges, 257 N.C. 774,127 S.E.2d 567 (1962) There are two kinds of facts, ultimate facts and evidentiary facts. Williams v. Pilot Life Insurance Co., 288 N.C. 338, 218 S.E.2d 368 (1975) The ultimate fact is the “final resulting effect which is reached by processes of logical reasoning from the evidentiary facts.” Farmers Bank v. Michael T. Brown Distribs., Inc., 307 N.C. 342, 298 S.E.2d 357 (1983) The Court need not recite evidentiary facts. Williams, 288 N.C. 338, 218 S.E.2d 368.  It must, however, make ultimate facts. Id. 


Findings of Fact numbers 7, 9, 10, 11, 17 and 21 are unnecessary evidentiary facts, as they recite the testimony of witnesses without a finding of the accuracy of the testimony. These findings cannot support the conclusions of law.


(3) Findings of Fact Numbers 19 and 26


Finding number 19 reads, “With respect to Ms. Wright’s individual therapy she did not attend consistently and at one point stated to Ms. Kobel that she was attending when she could.”  (R. p. 25) Ms. Kobel testified that Appellant did not consistently attend therapy. (T. p. 51) However, Ms. Kobel did not verify attendance at therapy after May of 2003.


Finding of fact number 26 reads, in part, as follows: “The respondent mother only began attending individual therapy on a consistent basis after the permanency planning hearing in June of 2003. After June of 2003 the mother attended all scheduled therapy appointments and was on time for those appointments.” (R. p. 26) 


These findings are inconsistent. They fail to advance the Court toward material facts or legal conclusions because they contradict each other on a material point.  Whether Appellant attended therapy is a material point, as the case plan between Appellant and YFS required therapy.  (T. p. 49) 


(4) Findings of Fact Numbers 15, 16, 17


Finding of Fact number 15 reads as follows: “Christopher had a trial home placement beginning in January 2003 which lasted for thirty one days. During that time there were several occasions where J.C. could not visit in the home.” 


Finding of Fact number 16 reads as follows: “Ms. Wright was not employed in August of 2001. On April 8, 2003 she obtained a part-time job at the Charlotte Observer. She also worked on a part-time basis with her church. She continued to pursue her claim for disability benefits with the Social Security Administration during this period.”


Finding of Fact number 17 also discusses Appellant’s job at the Charlotte Observer and her receipt of disability benefits.  

 
Finding of fact number 15 does not provide a reason why J.C. could not visit in the home. Neither finding of fact 15, 17 nor 16 contains information that supports a conclusion of neglect. Findings of Fact numbers 16 and 17 do not contain information relevant to the legal conclusions. 


(c) Summary


This Court has reversed the trial court’s conclusion of neglect under N.C. Gen. Stat. § 7B-1111(a)(1), or its predecessor, where the respondent has made significant progress to address the conditions that caused the initial finding of neglect. See generally, Union County Dep’t of Social Services v. Mullis, 82 N.C.App. 340, 346 S.E.2d 349 (1986)(Court reversed where trial court based its conclusion of neglect on findings relative to past conditions and did not resolve conflicts in evidence as to whether current conditions created probability of repetition of neglect); Bost v. Van Nortwick, 117 N.C. App. 1, 449 S.E.2d 911 (1994) (Court reversed finding of neglect where father had been alcohol-free for two years before trial and had made substantial progress at the time of trial); In re Shermer, 156 N.C.App. 281, 576 S.E.2d 403 (2003)(Court reversed finding of neglect where trial court did not consider father’s changed circumstances after his release from prison). 


An analysis of the findings of fact shows that most are evidentiary facts, some are irrelevant to the legal issues; and, in total, they do not support the legal conclusion of neglect. Importantly, no finding addresses probability of repetition of neglect.  Where Appellant had, by the time of trial, completed the components of her case plan, case law requires the Court to analyze her current conditions and show in its order that it had determined the Appellant either: (1) faced a high probability of repetition of neglect; or (2) could not currently adequately supervise her children or provide an appropriate home. Without such findings of ultimate fact, the order does not support the legal conclusion of neglect.   

   
IV.
The Trial Court Erred in Concluding as a Matter of Law 

that Appellant has Willfully Left the Juveniles in 


Foster Care or Placement Outside the Home for More 


Than Twelve Months Without Showing to the 




Satisfaction of the Court That Reasonable Progress has 

Been Made (Conclusion Number 2), as Neither the 



Evidence nor the Findings Support That Conclusion.

Assignment of Error no.’s 11, 13; R. pp. 23-26; 38, 39.

A ground exists to terminate parental rights where:

The parent has willfully left the juvenile in foster care or placement outside the home for more than twelve months without showing to the satisfaction of the court that reasonable progress under the circumstances has been made in correcting those conditions that led to the removal of the juvenile. Provided, however, that no parental rights shall be terminated for the sole reason that the parents are unable to care for the juvenile because of their poverty. (App. p. 23)  


Willfulness for the purpose of this ground may be established only by evidence that the parent possesses the ability to make reasonable progress, but is unwilling to make an effort. In re Baker, 158 N.C. App. 491, 581 S.E.2d 144 (2003).  The trial court must make findings about the conditions that the parent failed to meet and must also make specific findings that the parent has not addressed the conditions that led to the child’s removal.  In re Locklear, 151 N.C. App. 573, 566 S.E.2d 165 (2002).  A court’s failure to address the parent’s willfulness, whether her progress was reasonable, and the parent’s circumstances necessitates reversal.  See, In re Anderson, 151 N.C.App. 94, 564 S.E.2d 599 (2002)(evidence not sufficient to show willful failure to correct conditions that led to removal where trial court’s findings did not show willfulness or lack of reasonable progress under the circumstances); and, In re Matherly, 149 N.C. App. 452, 562 S.E.2d 15 (2002)(remand necessary where trial court failed to make specific findings as to willfulness for child support ground and ground for failure to make reasonable progress). 


In concluding as a matter of law that Appellant “willfully left the juveniles in foster care ...for more than twelve months without showing to the satisfaction of the Court that reasonable [sic] has been made....,” the Court did not refer to the statutory section for willful failure to make progress, N.C. Gen. Stat. § 7B-1111(a)(1).  


As discussed in section III of the Argument, most of the findings of fact are evidentiary findings. None address whether any failure to do any act on the part of Appellant was willful. No finding directly addresses the relevant twelve month time period. One has to study the transcript to determine when certain events referenced in the findings of fact occurred. The trial court failed to make findings that establish a basis to terminate parental rights under this ground.


V.
The Trial Court Committed Error in Taking Judicial 


Notice of the Court Orders, Summaries Incorporated 


Into Court Orders and Parenting Evaluations in the 


Underlying Juvenile Files, as Such Items are not 



Properly the Subject of Judicial notice.



Assignment of Error no. 4, R. p. 37; T. pp. 116-117.

YFS moved to “tender” the contents of the underlying Juvenile Court files and also asked the Court to take judicial notice of them. (T. pp. 116-117) The Court ruled as follows: “I will take judicial notice of the underlying petition, the underlying --of the files specifically the underlying petition, the parenting capacity evaluation done pursuant to court order.” (T. p. 117) 

The Court files contain numerous Court Reports, many of which include hearsay statements of third parties. Some of the Court reports are incorporated into orders; some are not. (Exhibit to Record) All of the court orders are handwritten and it is difficult to discern their contents. 

Rule 201 of the North Carolina Rules of Evidence, “Judicial Notice of Adjudicative Facts,” provides, in part, as follows:

(b) Kinds of facts.--A judicially noticed fact must be one not subject to reasonable dispute in that it is either (1) generally known within the territorial jurisdiction of the trial court or (2) capable of accurate and ready determination by resort to sources whose accuracy cannot reasonably be questioned. (App. p. 26) 


Research has located no case in North Carolina in which a court has taken judicial notice of a psychological evaluation such as a parenting capacity evaluation. It appears obvious that a psychologist’s opinions about Appellant’s ability to parent represent the type of subject about which much debate exists. Thus, the substance of the evaluation is, in the language of N.C. Rul. Evid. 201, subject to reasonable dispute. A court cannot take judicial notice of a disputed matter. Hinkle v. Hartsell, 131 N.C.App. 833, 509 S.E.2d 455 (1998) The Commentary to N.C. Rul. Evid. 201 provides as follows: 

With respect to judicial notice of adjudicative facts, the tradition has been one of caution in requiring that the matter be beyond reasonable controversy. This tradition of circumspection appears to be soundly based, and no reason to depart from it appears. (App. p. 26) 

 
Expert reports are often and generally disputed in litigation. Typically each party will have an expert that disagrees with the other expert on issues material to the case.  Indeed, a parenting capacity evaluation would appear uniquely unsuited for judicial notice. 


Court orders similarly fail to qualify for judicial notice. The commentary to N.C. R. Evid. 201 clarifies that the rule covers only adjudicative facts and not legislative facts. Legislative facts “are those which have relevance to legal reasoning and the law making process, whether in the formulation of a legal principal or ruling by a judge or court.” Commentary to N.C. R. Evid. 201 (App. p. 26) Case law in North Carolina is well-settled that legal conclusions are not the proper subject of judicial notice. See generally, Glenn Robinson v. Acker, 140 N.C. App. 606, 538 S.E.2d 601 (2000); rev. denied, 353 N.C. 372, 547 S.E.2d 811 (2001); and Boyce & Isley, PLLC v. Cooper, 153 N.C.App. 25, 568 S.E.2d 893 (2002); cert. denied, rev. denied, 357 N.C. 163, 580 S.E.2d 361, U.S. cert. denied, 540 U.S. 965, 124 S.Ct. 431, 157 L.Ed.2d 310 (2003)


The Trial Court had no legal basis for taking “judicial notice,” of two entire court files.


VI.
The Trial Court Erred in Terminating Appellant’s 



Parental Rights Without Specific References in the 


Order to the Statutory Grounds for Termination of



Parental Rights.



Assignment of Error no. 12; R. p. 23-27, 39.


The Court made the legal conclusions that Appellant has “willfully neglected the children,” and that the “Respondent parents have willfully left the juveniles in foster care or placement outside the home for more than twelve (12) months without showing to the satisfaction of the Court that reasonable progress has been made in correcting those conditions that led to the removal of the juveniles.” The Order contains no reference to specific statutory citations by formal citation. One must assume that the Court referred to N.C. Gen. Stat. § 7B-1111(a)(1) and (a)(2) in its Order. 


However, there is no statutory ground for “willful neglect.” N.C. Gen. Stat. § 7B-1111(a)(1) does not contain the word willful and willfulness is not an element of that provision.


An Order is fatally defective where it fails to contain specific grounds for the relief awarded. In re T.M.M., Lawyers Weekly No. 05-07-0037 (December 2004)(Court remanded order adjudicating child neglected in part because it failed to reference statutory grounds for determining neglect)  

VII.
The Trial Court Erred in Finding as a Fact and in 


Concluding as a Matter of Law That it is in the Best 


Interests of the Juveniles to Terminate the Parental 


Rights of the Appellant, Where Neither the Findings of 

Fact nor the Evidence Support that Finding and 



Conclusion.


Assignment of Error no 15, R. pp. 23-27, 39


The transcript does not contain evidence about the best interests of the Children. It does not reflect whether they are in adoptive placements and does not contain enough information to show that termination of parental rights is better for them than reunification with their mother, particularly in light of the progress she had made.  

  VIII.
The Trial Court Erred in Failing to Conduct a Separate 

Dispositional Hearing on the “Best Interests” Phase of 

The Termination of Parental Rights Proceeding.

Assignment of Error no. 14; R. p. 39.

N.C. Gen. Stat. § 7B-1110 provides as follows:

Should the court determine that any one or more of the conditions authorizing a termination of the parental rights of a parent exist, the court should issue an order terminating the parental rights of such parent with respect to the juvenile unless the court shall further determine that the best interests of the juvenile require that the parental rights of the parent not be terminated. (App. p. 24)


Courts have held uniformly that N.C. Gen. Stat. § 7B-1110 requires a bifurcated proceeding in which the Court first determines if grounds exist to terminate parental rights and then addresses the child’s best interests.  In re McMillion, 143 N.C. App. 402, 546 S.E.2d 169, rev. denied, 354 N.C. 218, 554 S.E.2d 341 (2001). The Trial Court did not conduct a separate dispositional proceeding. In fact, the Petitioners did not directly present evidence relating to the Children’s best interests.  

CONCLUSION


Based upon the reasons and authority discussed above, the Appellant, requests that this Court reverse the Order terminating her parental rights.
  


Respectfully submitted, this the 18th day of January, 2005.
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� It is unclear whether Ms. Kobel refers to January of 2003 or January of 2002. “Last January” literally means January of 2003; however that would have been after DSS filed the Petition to terminate Parental Rights.  Further, all visits ceased after May of 2003. (T. p. 93) 


� Assignment of Error no. 10 is abandoned. It resulted from a mistaken reading of the Order terminating Appellant’s parental Rights. Appellant had assigned error to the Court’s conclusion that she failed to pay child support in the six months preceding the filing of the petition to terminate parental rights.  The Trial Court did not make that conclusion with respect to Appellant. It made that conclusion with respect to the fathers of the Children.  





