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QUESTIONS PRESENTED

1. DID THE TRIAL COURT ABUSE ITS DISCRETION IN CONTINUING THE TRIAL OF THIS MATTER FROM 25 FEBRUARY TO 21 MARCH 2005 BECAUSE THIS RULING DID NOT FURTHER SUBSTANTIAL JUSTICE?

2. DID THE TRIAL COURT ERR IN CONCLUDING THAT ERNEST B. HAD NEGLECTED HIS CHILDREN BECAUSE THE PETITIONER DID NOT PRESENT CLEAR AND CONVINCING EVIDENCE THAT HE IMPROPERLY DISCIPLINED HIS CHILDREN OR THAT HIS CONDUCT FELL BELOW NORMATIVE STANDARDS FOR PARENTING?

3. DID THE TRIAL COURT ERR IN CONCLUDING THAT ERNEST B. HAD ABUSED TH. BECAUSE PETITIONER FAILED TO PRESENT ANY EVIDENCE THAT TH. SUFFERED SERIOUS PHYSICAL INJURY?

STATEMENT OF CASE ON APPEAL

At the 21 March 2005 Juvenile Session of Pender County District Court, Regina Davis, on behalf of the Pender County Department of Social Services called this juvenile case for hearing, alleging that Th.B. was abused, neglected, and dependent and that Ti.B, C.B. and J.B. were neglected and dependent.  The Honorable Phyllis Gorham presided.


After the Pender County Department of Social Services presented their witnesses and the Guardian ad Litem presented no evidence, the mother and father moved to dismiss the petitions for insufficient evidence presented.  The court denied the motions.  Respondent-father presented his evidence.  The court concluded that all four children were neglected and dependent and that Th.B. was abused, neglected and dependent.  The court proceeded to disposition that day, vesting legal and physical custody with D.S.S.  The court authorized placement of Th.B., Ti.B., and J.B. with their step-brother Ernest B. and placement of C.B. with the maternal grandmother.  The court entered its written order thereon on 10 May 2005.  Respondent-father entered timely notice of appeal on 19 May 2005.

STATEMENT OF GROUNDS FOR APPELLATE REVIEW PURSUANT TO APPELLATE RULE 28(b)(4)


This Court has jurisdiction over this appeal by virtue of N.C.G.S. §7A-27(c) and N.C.G.S. §7B-1001.  A timely notice of appeal was filed on 19 May 2005.  (R. pp. 64-65).

STATEMENT OF FACTS


Latesha Nixon worked with the Pender County Department of Social Services (hereafter “D.S.S.”) in December 2004.  (T. p. 5). On 22 December 2004, J.B., Th. B., and Ti. B. all came to the Pender County D.S.S. to report abuse.  (T. p. 5).  They were accompanied by Ernest, their twenty-three year old older brother, and his sister, Marie Able, with her husband.  (T. pp. 6, 14).  Nixon first spoke with Th. B.  (T. p. 6).


Th. B., who was thirteen, told Nixon that his father, Ernest B., had beat him with a belt.  (T. pp. 7-8, 36).  Th. further stated that his mother was present and had seen the beating.  (T. p. 7).  The boys told Nixon that the beating occurred because they had missed the church bus.  (T. p. 16).  Th. at one point clarified that he had been beaten for misbehaving on that bus.  (T. p. 37).  D.S.S. staff asked to see any bruises Th. had incurred as a result.  (T. p. 8).  

Nixon saw a bruise on his right arm and buttocks.  (T. p. 8).  Th. admitted, however, that he had fallen on a piece of wood, hitting his buttocks, at about the same time as the purported beating.  (T. p. 43).  He told some people that the bruise was caused by his fall.  (T. p. 55).  Nixon also spoke with J. B., who was ten years old.  (T. p. 9).


J. told Nixon that his father beats on all three boys, but not C.B. because she was only two years old and too young.  (T. p. 9).  Nixon did not see any bruises on the other boys, Ti. B. or J.B.  (T. p. 9).  Ti., who was fourteen, and J. advised that they were present when Th. was beaten, however.  (T. p. 9).  

The brother, Ernest, told Nixon that the children were visiting him for the holidays and that he wanted to end the abuse in the children’s household.  (T. p. 15).  The younger boys told Nixon that they wanted to live with Ernest, their brother.  (T. p. 22).  The brother Ernest, similarly, was very adamant that he wanted his younger brothers to live with him.  (T. pp. 26-27).  Th. admitted that they have fun and play video games while staying at their brother’s home.  (T. p. 44).  Their brother, Ernest, also let them listen to rap music and gave them less severe punishments.  (T. p. 73).  

He denied using any form of spanking or corporal punishment while the boys lived with him.  (T. p. 79).  Ernest admitted, however, that he had spanked his younger brothers when alone with the boys while he was a teenager and living with their father as well.  (T. p. 62).

The children, in fact, were placed with the eldest brother Ernest because D.S.S. concluded that the grandmother, who acquired physical custody of C.B., could not handle all four of the children.  (T. p. 27).  Nixon later spoke to Mr. and Mrs. B. about the bruises on Th.  (T. p. 12).


Ernest B. admitted spanking his children but denied leaving the bruises on Th.  (T. p. 12).  Mrs. B. confirmed that he spanked the children but not very hard.  (T. p. 13).  As a result of the bruises Nixon saw, she removed the B. children from their home.  (T. p. 14).  At the close of petitioner’s evidence, respondent-father moved to dismiss the petition.  (T. p. 81).  


Respondent-father also renewed his objection to a continuance order previously entered.  (T. p. 82).  The court denied the motion to dismiss and refused to rule on the motion for a continuance previously ruled upon.  (T. p. 85).  The court also denied the respondent-mother’s motion to dismiss.  (T. p. 88).  Then, respondent-father Ernest B. testified in his own behalf.


He admitted to spanking his children with a belt or a paint stick, but only as a last resort when other punishments failed.  (T. pp. 90, 105).  He denied leaving bruises on them as a result of spanking, however.  (T. p. 90).  Mr. B. believed that Th.’s bruises occurred when he fell on a board while working around the house.  (T. p. 90).  

Mr. B. thought that the boys wanted to live with their oldest brother, Ernest, because he allowed them to play violent video games forbidden by their father and permitted them to stay up late at night.  (T. pp. 94-95).  Their brother also allowed Ti. to try a wine cooler while the boys stayed with them.  (T. pp. 94-95).  Respondent-father believed that the boys’ grades improved after going to live with their brother because they were afraid of going into foster care if their grades suffered.  (T. p. 108).  Respondent-father noticed a change in the boys’ behavior when they returned from a visit with their brother, Ernest.  (T. p. 96).


They were totally disrespectful toward their father.  (T. p. 96).  The boys used profanity and purposefully disobeyed him.  (T. p. 96).  When their father grounded them as a result of their misbehavior, they would inform him that they did not have to obey him because they were going to live with their brother.  (T. p. 97).  The boys told their father that “Eddie” (their brother Ernest) had said the boys could live with him after he received his settlement for a tree falling on him.  (T. p. 97).  The boys’ father, Ernest, admitted spanking Th. for acting up on the church bus.  (T. p. 98).  The next day, he spanked all three boys for missing the school bus after missing the bus three times in the previous week.  (T. p. 114).  


The church bus driver called respondent-father to report that he had to take home Th. for misbehaving on the bus.  (T. p. 98).  Apparently, Th. had been kicking people and trying to start fights on the bus.  (T. p. 98).  Ernest B. told the court that he and his wife had been working to resolve their problems prior to the hearing in the instant matter.  (T. p. 119).


They attended and completed parenting classes.  (T. pp. 119-120).  After completing this class, Ernest B. vowed never to use corporal punishment again with his children.  (T. p. 122).  Mr. and Mrs. B. also saw a psychologist to help deal with their special needs children.  (T. p. 119).  They had seen the psychologist, Gloria Brown, fifteen times prior to the trial of this matter.  (T. p. 124).  Although he did not believe that he had an anger management problem, Mr. B. confirmed that he would take an anger management course if ordered to do so by the court.  (T. p. 125).  Ernest B. also told the court about his reason for coming to the hearing in a wheelchair.  


Mr. B. suffered from transverse myelitis.  (T. pp. 125-26).  This disease caused a lesion on the spinal cord.  (T. p. 126).  As a result, Mr. B. suffered from numbness and tingling sensations.  (T. p. 126).  At the conclusion of the adjudication hearing, the court announced her ruling.


The court found clear and convincing evidence of abuse, neglect and dependency.  (T. p. 147).  The court ordered that J.B., Ti. B., C.B., and Th. B. remain in the legal custody of D.S.S.  (T. p. 155).  J.B., Ti. B., and Th. B. were permitted to remain in Eddie’s physical custody.  (R. p. 62).  The court authorized continued placement of C.B. in the home of her grandmother with her mother living there as well.  (R. p. 63).  With a goal of reunification, the court permitted the parents supervised visitation at the D.S.S.  (R. p. 63).  


Respondent-father appealed the adjudication and disposition order entered 10 May 2005.  

ARGUMENT

1. THE TRIAL COURT ABUSED ITS DISCRETION IN C0NTINUING THE HEARING OF THIS MATTER FROM 25 FEBRUARY TO 21 MARCH 2005 OVER THE FATHER’S OBJECTION BECAUSE THIS RULING DID NOT FURTHER SUBSTANTIAL JUSTICE.
(Assignment of Error No. 5: T. p. 85, lines 4-6; R. p. 69)

STANDARD OF REVIEW


A court’s ruling on a motion for a continuance is reviewed under the abuse of discretion standard.  In the Matter of Mitchell, 148 N.C. App. 483, 559 S.E.2d 237 (2002), reversed on other grounds, 356 N.C. 288, 570 S.E.2d 212 (2002).

LAW AND ANALYSIS

The trial of this matter was continued from 28 January to 25 February, and from 25 February to 21 March 2005 over the objection of Ernest B.  (T. p. 82).  Apparently, the matter was placed on the calendar for trial in both January and February but was not reached prior to 5:00 p.m.  The court appears to have granted the continuance for “extraordinary circumstances.”  This ruling, however, was an abuse of discretion because postponing a matter for the convenience of the parties and counsel involved does not constitute extraordinary circumstances.  

N.C.G.S. §7B-803 provides that:

The court may, for good cause, continue the hearing for as long as is reasonably required to receive additional evidence, reports, or assessments that the court has requested, or other information needed in the best interests of the juvenile and to allow for a reasonable time for the parties to conduct expeditious discovery.  Otherwise, continuances shall be granted only in extraordinary circumstances when necessary for the proper administration of justice or in the best interests of the juvenile.  


In the case at bar, the trial was not continued to permit the parties to conduct discovery or to receive additional evidence.  The hearing was continued, twice, because the matter could not be reached prior to the end of the afternoon.  This hardly constitutes a continuance that is necessary to the proper administration of justice or in the children’s best interest.

Our Supreme Court has found that:

[i]n passing on the motion [for continuance] the trial court must pass on the grounds urged in support of it, and also on the question whether the moving party has acted with diligence and in good faith….

[S]ince motions for continuance are generally addressed to the sound secretion of the trial court… a denial of the motion is not an abuse of discretion where the evidence introduced on the motion for a continuance is conflicting or insufficient…. The chief consideration to be weighed in passing upon the application is whether the grant or denial of a continuance will be in furtherance of substantial justice.

Shankle v. Shankle, 289 N.C. 473, 483, 223 S.E.2d 380, 386 (1976).


Granting a motion for a continuance because a matter could not be heard prior to 5 p.m., on two different days, does not constitute a ruling in furtherance of substantial justice.  Furthermore, this ruling was contrary to the purposes of the juvenile code.


N.C.G.S. §7B-100 describes the purposes of the juvenile code as follows:

(1) To provide procedures for the hearing of juvenile cases that assure fairness and equity and that protect the constitutional rights of juveniles and parents;

(2) To develop a disposition in each juvenile case that reflects consideration of the facts, the needs and limitations of the juvenile, and the strengths and weaknesses of the family.

(3) To provide for services for the protection of juveniles by means that respect both the right to family autonomy and the juveniles’ needs for safety, continuity, and permanence; and

(4) To provide standards for the removal, when necessary, of juveniles from their homes and for the return of juveniles to their homes consistent with preventing the unnecessary or inappropriate separation of juveniles from their parents.

(5) To provide standards, consistent with the Adoption and Safe Families Act … for ensuring that the best interests of the juvenile are of paramount consideration by the court and that when it is not in the juvenile’s best interest to be returned home, the juvenile will be placed in a safe, permanent home within a reasonable amount of time. (emphasis added)


Noticeably absent from this section is a need to convenience the parties, counsel or court involved.  Certainly, if the matter could not be reached on the call of the case the first day of trial in January, that is understandable.  However, at that point, the case should have been one of the first cases called for trial in February.  

This Court has repeatedly recognized the need for expeditious resolution of these types of cases.  See e.g. In re L.L., 
N.C. App.

, 616 S.E.2d 392 (2005); and In re R.T.W., 359 N.C. 539, 
, 614 S.E.2d 489, 494 (2005)(observing that "protracted custody proceedings that leave the legal relationship between parent and child unresolved and the child in legal limbo ... thwart the legislature's wish that children be placed 'in ... safe, permanent home[s] within a reasonable amount of time' ")(citing N.C.G.S. §7B-100(5)).  In the instant case, the court’s ruling allowing this matter to be continued on two different dates constituted an abuse of discretion.

This ruling caused a delay of over two months in hearing this matter.  This did not serve the best interest of the children or further substantial justice.  As such, the trial court erred in continuing this matter twice until March 2005.  The prejudice that resulted from this delay, which caused the children to remain out of respondent-father’s physical custody for an additional two months, should result in a dismissal of this matter.
2. PETITIONER DID NOT PRESENT CLEAR AND CONVINCING EVIDENCE OF IMPROPER CARE OR SUPERVISION BY ERNEST B. SUCH THAT THE STATE COULD INFRINGE UPON HIS CONSTITUTIONALLY PROTECTED RIGHT TO PARENT HIS CHILDREN.  THEREFORE, THE TRIAL COURT ERRED IN CONCLUDING THAT ERNEST B. NEGLECTED HIS CHILDREN.

(Assignment of Error No. 3: T. p. 147, lines 6-17; R. p. 62, conclusions of law 2 and 3; R. p. 69)

STANDARD OF REVIEW
N.C.G.S. §7B-805 provides that the allegations in a petition alleging abuse, neglect, or dependency must be proven by clear and convincing evidence.  The reviewing court must determine whether the conclusions of law are supported by the findings of fact.  In the Matter of M.J.G., 168 N.C. App. 638, 608 S.E.2d 813, 816 (2005).  

LAW AND ANALYSIS

The petitioner failed to prove that Ernest B. neglected his children.  The evidence from petitioner and respondent-father established that there were some problems in the relationship between Ernest B. and his son, Ernest.  Apparently, “Eddie” gave the young boys greater freedom when staying in his home.  The evidence concerning the bruising on Th. B., however, was contradictory.

Both Th. B. and Ernest B. confirmed that Th. injured himself while working in the home.  No one stated that the bruises were caused by the punishment with a belt.  In fact, the boys all claimed that their father punished them with a belt for missing the bus.  Only Th., however, had bruising.  This tends to prove that he suffered bruises as a result of the accident in the home instead of as a result of the actions of Ernest B.  All of this evidence, however, does not constitute the serious and substantial allegations necessary to demonstrate neglect.

According to N.C.G.S. §7B-101(15) a neglected juvenile:

does not receive proper care, supervision, or discipline from the juvenile’s parent, guardian, custodian or caretaker; or who has been abandoned; or who is not provided necessary medical care; or who is not provided necessary remedial care; or who lives in an environment injurious to the juvenile’s welfare; or who has been placed for care or adoption in violation of law.


Neglect may be shown by a parent’s lack of parental concern for his child or by failure to provide financial support and maintenance.  In re Williamson, 91 N.C. App. 668, 675, 373 S.E.2d 317, 320 (1988).  For example, this Court has found neglect where a juvenile’s parent does not teach him proper hygiene skills, the juvenile lives in a home without electricity and broken windows or has no permanent residence, the parent fails to provide her emergency contact information to the juvenile’s school, or does not provide care for her child while in familial placement outside her home.  In the Matter of Safriet, 112 N.C. App. 747, 753, 436 S.E.2d 898, 902 (1993).  Neglect is ordinarily demonstrated by serious and substantial allegations.  In the Matter of Stumbo, 357 N.C. 279, 287, 582 S.E.2d 255, 260 (2003)(holding that anonymous call reporting naked two-year-old child standing in driveway does not, standing alone, constitute a report of neglect).  Constitutional protections prohibit State intervention in child rearing in certain circumstances.

The “Due Process Clause of the Fourteenth Amendment protects the fundamental right of parents to make decisions concerning the care, custody, and control of their children.”  Troxel v. Granville, 530 U.S. 57, 66, 120 S.Ct. 2054, 2060, 147 L.Ed.2d 49 (2000).  The State has the authority to regulate the parents’ constitutional right to rear their children only when “it appears that parental decisions will jeopardize the health or safety of the child.”  Meyer v. Nebraska, 262 U.S. 390, 43 S.Ct. 625, 67 L.Ed. 1042 (1923) and Wisconsin v. Yoder, 406 U.S. 205, 233-34, 92 S.Ct. 1526, 1542, 32 L.Ed.2d 15, 35 (1972).  “[A]bsent a finding that parents (i) are unfit or (ii) have neglected the welfare of their children, the constitutionally protected right of parents to custody, care, and control of their children must prevail.”  Petersen v. Rogers, 337 N.C. 397, 403-4, 445 S.E.2d 901, 904 (1994).  

It is presumed that parents act in the best interest of their children.  Troxel at 69, 120 S.Ct. at 2061-62.  The best interest test is applied only after conduct inconsistent with the parent’s protected status is proven.  Price v. Howard, 346 N.C. 68, 79, 484 S.E.2d 528, 534 (1997).  In this case, the constitutionally protected right of Ernest B. to father his children must prevail because of insufficient evidence of neglect.

Ernest B. admitted that he used corporal punishment as a last resort with his children.  Prior to trial, however, he attended and completed a parenting class and sought psychological treatment.  Ernest B. learned that corporal punishment was not appropriate and that he needed to use other forms of punishment with his children.  The B. children did not live in an environment injurious to their welfare.  

But for the bruising on Th., it is doubtful that D.S.S. would have substantiated neglect.  Improper discipline by using a belt for corporal punishment, standing alone, would not likely result in removal of the children from the home, although it might result in D.S.S. and the parents entering into a protection plan calling for a different form of discipline.  D.S.S. substantiated neglect as a result of the bruises on Th.  But those bruises could have just as easily been caused by his injury incurred while working on the bathroom with his father.  An accidental injury incurred in that manner would not constitute neglect.  The record is devoid of clear evidence as to the cause of the bruising or the severity of discipline imposed by Ernest B. on his children.  Therefore, the petitioner failed to present clear and convincing evidence that Ernest B. neglected his children by using inappropriate discipline or by creating an environment injurious to their welfare.


As such, the petitioner failed to prove that Ernest neglected his children.  The constitutionally protected right of Ernest to parent all four children should prevail because petitioner did not present serious and substantial evidence of neglect in this case.  This Court should reverse and remand the order concluding that Ernest B. neglected his children.

3. 
THE PETITIONER DID NOT PRESENT CLEAR AND CONVINCING EVIDENCE THAT ERNEST B. INFLICTED SERIOUS PHYSICAL INJURY ON TH.  THE USE OF CORPORAL PUNISHMENT, STANDING ALONE, DOES NOT ESTABLISH ABUSE BY A PARENT.  THEREFORE, THE TRIAL COURT ERRED IN CONCLUDING THAT ERNEST B. ABUSED TH.

(Assignment of Error No. 2: T. p. 147, lines 6-17; R. p. 62, conclusion of law 3; R. p. 69)

STANDARD OF REVIEW

N.C.G.S. §7B-805 provides that the allegations in a petition alleging abuse, neglect, or dependency must be proven by clear and convincing evidence.  The reviewing court must determine whether the conclusions of law are supported by the findings of fact.  In the Matter of M.J.G., 168 N.C. App. 638, 608 S.E.2d 813, 816 (2005).  

LAW AND ANALYSIS

As set forth above, the petitioner failed to prove the actual cause of the bruises on Th.  The juvenile was not even certain whether he suffered the bruises from an accident while working on the bathroom floor with his father or from his father’s punishment.  The use of corporal punishment cannot, standing alone, constitute clear and convincing evidence of abuse.  A finding of abuse requires clear and convincing evidence of serious physical injury, which is absent in this case.  Therefore, the trial court erred in concluding that Ernest B. abused Th.

N.C.G.S. §7B-101 defines an abused juvenile as anyone under eighteen whose parent “inflicts or allows to be inflicted upon the juvenile a serious physical injury by other than accidental means… [or] creates or allows to be created a substantial risk of serious physical injury to the juvenile by other than accidental means.”

In this case, the cause of Th.’s bruising was not clear.  It could have been caused by the injury incurred while working in the bathroom or it could have been caused by punishment with a belt.  The lack of clarity, moreover, demonstrates that the record did not contain clear and convincing evidence of abuse.  Even if Ernest B. caused the bruising, however, it did not rise to the level of serious physical injury.  

In general, “treatment of a child which falls below the normative standards imposed upon parents by our society is considered neglectful.”  In the Matter of Thompson, 64 N.C. App. 95, 99, 306 S.E.2d 792, 794 (1983).  “Should the mistreatment rise to the level of an injury which creates a substantial risk of impairing the health of the child, it would constitute abuse…”  Id. at 99, 306 S.E.2d at 795.  In Thompson, the mother hit her daughter on the face with a belt and forced a washcloth into her vagina while bathing.  Id.  The trial court did not find this rose to the level of serious injury, but this Court found that it constituted neglect.  Id.  Even assuming Th.’s bruises resulted from punishment with a belt, this would not constitute clear and convincing evidence of abuse.

This Court has previously held that spanking a child with a belt does not conclusively demonstrate abuse.  Scott v. Scott, 157 N.C. App. 382, 387, 579 S.E.2d 431, 435 (2003).  In Scott, the child suffered beatings with a belt that left red marks.  Id.  This Court found that these marks did not constitute serious physical injury amounting to abuse.  Id.  See also In re Mickle, 84 N.C. App. 559, 353 S.E.2d 232 (1987)(finding father had not abused daughter by whipping her with a belt and a switch, even though this left temporary marks and bruises on her buttocks and thighs).  Similarly, in this case, the evidence does not rise to the level of abuse.

At best, Ernest B.’s actions constituted inappropriate corporal punishment.  Th. did not suffer serious physical injury amounting to abuse, even assuming that his father caused his bruises.  As such, the trial court erred in concluding that Ernest B. abused Th.  This Court should reverse the order concluding that Ernest B. abused his son and vacate the dispositional order entered thereafter.

CONCLUSION


For all of the foregoing reasons, the respondent-father respectfully requests that this Court reverse or vacate the order of the trial court entered on 10 May 2005 adjudicating J.B, Ti. B., and C.B. neglected and dependent and adjudicating Th. B. abused, neglected and dependent and the disposition order entered thereafter.

Respectfully submitted, this the 23rd day of January, 2006.
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