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QUESTIONS PRESENTED FOR REVIEW

I.
Did the trial court abuse its discretion, violate Respondent-Father’s substantial rights, and commit reversible error by admitting into evidence the adjudication and disposition orders from the file of the child’s older sibling?

II.
Did the trial court abuse its discretion, violate Respondent-Father’s substantial rights, and commit reversible error in denying Respondent-Father’s motion to dismiss at the close of petitioner’s evidence?

III.
Did the trial court abuse its discretion, violate Respondent-Father’s substantial rights, and commit reversible error by admitting into evidence the social worker’s testimony of what the parents allegedly told her concerning the care of the child after DSS took the child into custody?

IV.
Did the trial court commit reversible error and violate Respondent-Father’s substantial rights when it found and concluded that the child was neglected?

STATEMENT OF THE CASE

Harnett County Department of Social Services (hereinafter “Petitioner” or “DSS”) filed a juvenile petition on 3 October 2006 alleging neglect and dependency of the minor child, B.M. (R 3-4).  The trial court ordered the child be placed in nonsecure custody that same date (R 5).  At a nonsecure custody hearing on 9 October 2006 the trial court continued its order that the child be placed in nonsecure custody even though the child’s mother and the child had not been located; DSS had served the father by that date (R 9-11).  The trial court continued the matter on 17 October 2006 (R 12-13).

The DSS social worker finally located B.M. on 6 November 2006 and immediately took her from her parents and placed her in a foster home on that date (T 22, 26, 29).  DSS served the mother (hereinafter “Respondent-Mother”) on 9 November 2006 (R 14-15).  The trial court continued the adjudication hearing on 28 November 2006 but appointed Guardian ad Litems for both parents based on their cognitive limitations (R 20-21).  

The trial court adjudicated B.M. neglected on 5 January 2007 (R 127, 132).  On disposition immediately following adjudication the trial court ordered (1) the child be placed in the legal custody of DSS with physical placement authority in that agency, (2) that the parents have supervised visitation with the child, and (3) that DSS put in place a plan to effect reunification between parents and child (R 134-35).  The trial court reduced its adjudication/disposition order to writing on 26 March 2007 (R 135).

Respondent-Father filed written notice of appeal on 28 March 2007 (R 137-38).  Respondent-Mother filed written notice of appeal on 10 April 2007 (R 139-41).  Knowing that the parents were going to appeal the trial judge had signed the Appellate Entries forms for both parents on 13 March 2007 finding both to be indigent and qualified for court-appointed appellate counsel (R 123-26).  Also knowing that the parents were going to appeal the Appellate Defender’s Office had appointed appellate counsel to represent each parent on 5 February 2007 (R 121-22).  Respondent-Father’s appellate counsel subsequently withdrew and the Appellate Defender’s Office appointed him another appellate attorney (R 142-43).  The court reporter served the transcript on the Court and the parties on 9 March 2007 (T COS).  Appellants received the transcript on 12 March 2007 (R 146).

Due to a delay in the trial court’s entering of the written order appellants asked for and received extensions of time to serve the proposed record on appeal (R 144-45).  Appellants served a Proposed Record on Appeal on all parties on 17 April 2007 (R 156).  The parties settled the Record on Appeal on or about 30 April 2007 (R 147) and Appellants filed the Record on Appeal with the Court of Appeals on 2 May 2007 (R 158).  The Court of Appeals docketed the Record on 8 May 2007.

JURISDICTION

Respondent-Father asserts he is authorized to appeal under N.C. Gen. Stat. §§ 7A-27, 7B-1001, and 7B-1002 (2006).  Respondent-Father filed written notice of appeal on 28 March 2007 (R 137-38).

STATEMENT OF THE FACTS

Jennifer M. (“Respondent-Mother”) is the birth mother of three children:  N.M., C.M., and B.M. (R 27, 54, 128).  Clarence M. (“Respondent-Father”) is the biological father of two of these children:  C.M., and B.M. (R 54, 128).  The trial court terminated Respondent-Mother’s parental rights to N.M. in September 2005 (R 32-44).  Respondent-Father was in a relationship and living with Respondent-Mother at that time but he was not N.M.’s biological father (R 36).

The parents gave birth to C.M. in July 2005 (R 36).  DSS immediately began working with the family regarding C.M. due to the problems the family had with N.M. (T 7).  N.M. had come into foster care due to unsanitary conditions in the home (T 11, 44-45; R 35, #23).  DSS finally filed a juvenile petition in C.M.’s case in December 2005 (T 12-13).  The trial court subsequently adjudicated C.M. neglected in January 2006 and entered its disposition order on 21 April 2006 (T 13).  The parents subsequently appealed C.M.’s adjudication/disposition orders and those orders were still pending appeal at the time of the adjudication hearing in B.M.’s case in January 2007 (T 6).  The trial court relieved DSS of reunification efforts between C.M. and his parents by August 2006 (T 15).  

Respondent-Mother gave birth to B.M. in late August 2006 (T 32; R 6).  DSS social worker Crystal Reed (“Reed”) received a report concerning B.M. on 2 October 2006 (T 23).  Reed filed a juvenile petition on 3 October 2006 and went to the home where the parents lived that same day (T 23-24; R 3-4).  This was the home of Respondent-Father’s mother, Doris M., who also lived in the home (T 23, lines 21-22).  Doris M. and Respondent-Father were at the home on 3 October 2006 but Respondent-Mother and B.M. had gone to the doctor’s office and then were expected to go to the WIC offices (T 24).  Respondent-Father did not know when they would return home (T 24).  Reed then called the doctor’s office and the WIC offices but was unsuccessful in locating mother and child (T 25).  Reed returned to the family home at around 3:00 p.m. on 3 October 2006 to see if Respondent-Mother and B.M. had returned (T 25).  Reed learned that Respondent-Father had contacted Respondent-Mother by phone and told her that Reed was looking for her but Respondent-Mother had not returned home since that communication (T 25).

On 5 October 2006 Respondent-Mother phoned the DSS social worker on C.M.’s case, Maria Mucciacciaro (“Mucciacciaro”), to ask about a meeting concerning C.M. (T 17).  Mucciacciaro asked Respondent-Mother if she had given birth to the new baby and Respondent-Mother acknowledged that she had given birth to B.M. (T 17).  Mucciacciaro then spoke to her supervisor about this but took no further action (T 17, lines 17-22).  

Between 3 October 2006 and 6 November 2006 with the help of police and sheriff’s departments Reed searched for Respondent-Mother and B.M. in Sampson, Johnston, Cumberland, and Harnett Counties (T 26).  Reed went to the home where the parents lived in Harnett County 12 different times during this period (T 36-37).  Finally, on 6 November 2006 Reed caught up with the parents and B.M. at a doctor’s office visit in Fayetteville, North Carolina (T 26-27, 36-37).  Reed immediately took B.M. and placed her in a foster home on that date (T 22, 26, 29).  At the time Reed took her into custody B.M. appeared to be well nourished and well cared for (T 34).  B.M.’s medical records revealed that she had well-baby doctor visits on 6 October 2006 (one-month visit) and 6 November 2006 (two-month visit) and that she was up-to-date on immunizations (T 33, R 88-89).

At the subsequent adjudication hearing on 5 January 2007 Reed testified that she took B.M. into custody because of the family’s history and Reed’s belief that psychological evaluations previously done on the parents revealed that they could not take care of children by themselves (T 28, lines 6-10).  Reed further admitted that she took B.M. into custody based entirely on what happened in the previous case and that there was no new evidence available to her at the time she drafted B.M.’s juvenile petition (T 34-35).  Reed also testified that DSS had ruled out Doris M. as a placement option for B.M.’s older siblings (T 28, lines 14-15).

Psychologist David Rodamacher (“Rodamacher”) had previously evaluated Respondent-Mother on 19 July 2004 (T 41-42).  He diagnosed her with a mood disorder (not otherwise specified) and mild mental retardation (T 42).  He recommended outpatient therapy, a psychiatric evaluation to determine the need for medications, vocational rehabilitation services, mental health case management services, and in-home services with a CBI worker (T 46).  Rodamacher opined that Respondent-Mother would be able to take care of a child within a typical routine but said he would have a concern if that routine were broken (T 46, lines 14-25).  Rodamacher further opined that Respondent-Mother did not need to have someone with her every second of the day when caring for a child but that she would need someone checking in regularly to make sure her routine was maintained (T 47, lines 8-14).

Rodamacher evaluated Respondent-Father on 5 January 2006 and diagnosed him with mild mental retardation (T 48, 59).  Rodamacher recommended that Respondent-Father be in the presence of a strong support system of competent adults who had regular contact with his household (T 52, lines 1-5).  Additionally, Rodamacher recommended Respondent-Father receive parenting classes but Rodamacher noted that he did not need therapy (T 52).  Rodamacher opined that Respondent-Father would be able to provide for the needs of a small child within the confines of a regular routine (T 50, lines 21-25).  With respect to parenting, Rodamacher further opined that the parents did not need someone living with them but that they did need someone checking on them regularly (T 57, lines 14-17).

At the close of DSS’s case in chief the parents made a motion to dismiss that the trial court summarily denied (T 59-60).  The parents then offered no evidence beyond the previously introduced exhibit of B.M.’s medical records (T 60).  The Attorney Advocate for the Guardian ad Litem for the child (“GAL”) then called Maria Mucciacciaro back to the stand (T 60).  The following exchange then ensued:

Attorney Advocate:
Did you have an occasion to discuss with the parents, after [B.M.] came into care, who was providing care for her, what kind of things they were doing, that sort of stuff?

Mucciacciaro:

That’s correct.

Attorney Advocate:
Okay.  And do you recall having a conversation with them in December of this year concerning feeding and what she was being fed and how they fed her?

Mucciacciaro:

Yes.  I do.

Attorney Advocate:
Okay.  And what, if anything, did they tell you about what they were feeding [B.M.]?

Mucciacciaro:

They talked about feeding her liquid formula and also about feeding her baby food.

Attorney Advocate:
And did they specifically mention any baby foods?

Mucciacciaro:

Yes.  They said she loved banana.

The Court:

Do what?

Mucciacciaro:

She loved banana baby food.

Attorney Advocate:
Right.  And this time before she came into care, she would’ve been, effectively, two months old on October 28, 2006.  Is that correct?

Mucciacciaro:

That’s correct.

Attorney Advocate:
And based on your experience in working as a social worker, is a two-month old child— would it be appropriate to be attempting to feed baby food to a two-month old infant?

Mucciacciaro:

No.  It would be very— 

Mother’s Attorney:
Objection, Judge.

The Court:

Excuse me.

Mother’s Attorney:
That is not alleged in the issue.  This is an adjudicatory hearing.

Attorney Advocate:
Your Honor, I think it goes right to the issue of what Mr. Rodamacher talked about, the purpose stated in the petition.

The Court:

All right.  Overruled.

Mucciacciaro:

It would be very inappropriate to feed a two-month-old baby food for the mere fact that their nutritions—they’re not getting the [nutrients] that they need in milk and formula.  You know, baby food is made for either a six-month-old child or older.  You know, it could be a choking hazard with the thickness of baby food....

(T 61-63).

At the close of the adjudication hearing the trial judge orally stated that he was relying on evidence from N.M.’s and C.M.’s cases (T 77-81).  Additionally, the trial judge stated that he was relying on the evidence of the parents having fed B.M. baby food (T 82, lines 1-11).  The trial court concluded that B.M. was a neglected child (T 82).  The trial court found that the parents deliberately evaded DSS for approximately one month after DSS filed its juvenile petition (T 83).  Both parents timely filed notice of appeal (R 137-41).  Respondent-Father will develop further facts as needed in the arguments below.

ARGUMENT
I.
THE TRIAL COURT ABUSED ITS DISCRETION, VIOLATED RESPONDENT-FATHER’S SUBSTANTIAL RIGHTS, AND COMMITTED REVERSIBLE ERROR BY ADMITTING INTO EVIDENCE THE ADJUDICATION AND DISPOSITION ORDERS FROM THE FILE OF THE CHILD’S OLDER SIBLING.

ASSIGNMENTS OF ERROR NOS. 1, 3-5, R 148-49

Standard of Review
There are two phases in juvenile hearings--adjudication and disposition.  In re Eades, 143 N.C. App. 712, 713, 547 S.E.2d 146, 147 (2001).  In an adjudication hearing, the allegations in a petition alleging abuse, neglect, or dependency shall be proved by clear and convincing evidence.  N.C. Gen. Stat. § 7B-805 (2006).  On review an appellate court must determine if the competent evidence supports the trial court’s findings of fact, and if so, whether those findings support the conclusions of law.  In re Montgomery, 311 N.C. 101, 111, 316 S.E.2d 246, 253 (1984).  This Court can review a trial court’s conclusions of law de novo.  In re Pope, 144 N.C. App. 32, 40, 547 S.E.2d 153, 158 (2001), citing, Starco, Inc. v. AMG Bonding and Ins. Services, Inc., 124 N.C. App. 332, 335, 477 S.E.2d 211, 214 (1996), aff'd, 354 N.C. 359, 554 S.E.2d 644 (2001).

If the court finds the existence of abuse, neglect, or dependency by clear and convincing evidence during the adjudicatory hearing, the court shall proceed to the disposition hearing upon receipt of sufficient information.  N.C. Gen. Stat. § 7B-808 (2006).  All dispositional orders of the trial court after abuse, neglect and dependency hearings must contain findings of fact based upon the credible evidence presented at the hearing.  In re Helms, 127 N.C. App. 505, 510, 491 S.E.2d 672, 676 (1997).  If the trial court's findings of fact are supported by competent evidence, they are conclusive on appeal.  In re Isenhour, 101 N.C. App. 550, 553, 400 S.E.2d 71, 73 (1991).

____________________

The trial court in this case accepted into evidence, over objection, the adjudication and disposition orders in C.M.’s case (T 13).  At the close of the adjudication hearing the trial court judge orally stated that he was relying on evidence from C.M.’s case (T 77-81).  The trial court subsequently relied on information contained in those orders to find and conclude that B.M. was a neglected juvenile (R 129-30, #17, #20; 131, #33).

However, Respondent-Father had appealed the adjudication and disposition orders in C.M.’s case and at the time of the adjudication hearing in B.M.’s case on 5 January 2007 that appeal was still pending (T 6, 13).  The Court of Appeals subsequently affirmed the trial court’s orders in C.M.’s case on 3 April 2007 in a 3-0 published opinion (In re C.M., COA06-1168).

Respondent-Father asserts that the trial court committed reversible error in relying on the appealed orders in C.M.’s case because that appeal was still pending at the time of B.M.’s adjudication hearing.  If the Court of Appeals had overturned the trial court’s orders in C.M.’s case, pertinent findings and conclusions in the adjudication order in this case would no longer stand.  This cast doubt over B.M.’s situation on 5 January 2007 and that contradicts the purposes and policies of the juvenile code to provide her a permanent home within a reasonable amount of time.  N.C. Gen. Stat. § 7B-100(5) (2006).  Further, there was no telling when the Court of Appeals was going to make its decision in C.M.’s case.  Here, B.M. was fortunate that the Court of Appeals rendered a decision in C.M.’s case just three months after B.M.’s adjudication hearing but it could have been months longer than that.

In the case In re R.T.W. our Supreme Court ruled that a trial court retains jurisdiction to terminate parental rights during the pendency of a custody order appeal in the same case.  In re R.T.W., 359 N.C. 539, 553, 614 S.E.2d 489, 498 (2005).  However, the General Assembly subsequently superseded this decision when it amended N.C. Gen. Stat. § 7B-1003 in 2005.  Surely our General Assembly did not intend for a Chapter 7B trial court to be able to rely on an appealed child custody order from another case if it did not want trial courts conducting termination actions relying on appealed child custody orders in the same case.  Regardless, R.T.W. did not address the issue of a trial court’s reliance on an appealed juvenile order in entering a subsequent juvenile order for a different child.

The trial court’s reliance on a prior-appealed juvenile order to support the conclusion of neglect in B.M.’s case is contrary to law.  The synthesis of the law is such that a trial court is not allowed to rely on the substance of a prior court order or judgment that is pending appeal unless it is specifically authorized to do so by statute.  N.C. Gen. Stat. § 1-294 (2006).  See also Lowder v. All Star Mills, Inc., 301 N.C. 561, 580, 273 S.E.2d 247, 258 (1981) (overturned on another issue at Travco Hotels v. Piedmont Natural Gas Co., 332 N.C. 288, 420 S.E.2d 426 (1992).

Respondent-Father knows of no statute that specifically authorizes a trial court to rely on a juvenile order that is pending appeal in another case.  N.C. Gen. Stat. § 7B-1003 (2006) is the only statute that authorizes a trial court to enforce an order pending appeal.  However, that statute pertains to disposition orders only.  N.C. Gen. Stat. § 7B-1003 (2006).  Further, it authorizes a trial court to enforce or modify only those dispositional orders in the same file or case from which the appealed order was generated.  Id.  It does not specifically authorize a trial court to use an appealed adjudication or disposition order that is still pending outcome on appeal from another file to prove neglect of a different child.  Id.  

The language in N.C. Gen. Stat. § 1-294 gives further indication that the legislature did not intend for trial courts to be able to rely on the substance of prior court orders and judgments pending appeal.  It reads in pertinent part as follows: “When an appeal is perfected as provided by this Article it stays all further proceedings in the court below upon the judgment appealed from, or upon the matter embraced therein....”  N.C. Gen. Stat. § 1-294 (2006).  That language, “or upon the matter embraced therein”, indicates that the legislature did not intend for trial courts to be able to rely on the substance of prior orders and judgments pending appeal.  N.C. Gen. Stat. § 1-294 applies to civil cases and thus it is applicable to this situation where the trial court used an appealed result from C.M.’s juvenile matter to decide an issue in B.M.’s juvenile matter, both of which are civil cases.

Thus, in B.M.’s adjudication hearing it was improper for the trial court to rely upon the pending appealed adjudication and disposition orders in C.M.’s case to support the conclusion that B.M. was a neglected juvenile.  It is nonsensical and contrary to the spirit and intent of the juvenile code to allow trial courts to rely on prior appealed orders that are still pending outcome on appeal on the chance that an appellate court might subsequently affirm the prior appealed order.  Just because the trial court got lucky on this particular occasion and the Court of Appeals subsequently affirmed the trial court’s orders in C.M.’s case does not mean this will happen in every such instance.

For example, in the case In re Byrd, the Court of Appeals decided that it was error for a trial court to rely on a parent’s criminal conviction to support a particular ground to terminate parental rights when that prior criminal conviction was subsequently overturned by the North Carolina Supreme Court. In re Byrd, 72 N.C. App. 277, 282-83, 324 S.E.2d 273, 278 (1985).  Just as in this case, the prior appealed criminal conviction in Byrd was still pending at the time of the juvenile hearing.  Id.  The result in Byrd only furthered the delay in those children’s permanence.

Respondent-Father asserts that it is contrary to the legislative intent, and to public policy in general, to rely on appealed prior orders and judgments that are pending in the appellate courts.  We do not know how the appellate courts will decide these cases.  A trial court cannot predict the future.  Reliance on appealed orders and judgments while they are pending appeal only further compounds the uncertainty surrounding the lives of the children in these cases.

For the reasons stated herein Respondent-Father asks this Court to rule that the trial court erred in relying on an appealed order from another juvenile case to conclude that B.M. was a neglected child.

II.
THE TRIAL COURT ABUSED ITS DISCRETION, VIOLATED RESPONDENT-FATHER’S SUBSTANTIAL RIGHTS, AND COMMITTED REVERSIBLE ERROR IN DENYING RESPONDENT-FATHER’S MOTION TO DISMISS AT THE CLOSE OF PETITIONER’S EVIDENCE.

ASSIGNMENT OF ERROR NO. 33, Amended Record (see Appendix of this Brief)

Standard of Review
Respondent-Father references and incorporates the above-stated standard of review (Argument I) as if fully set out herein.  Additionally, dismissal at the close of Petitioner’s evidence under N.C. Gen. Stat. § 1A-1, Rule 41(b) is left to the sound discretion of the trial court.  Smith v. Quinn, 91 N.C. App. 112, 114, 370 S.E.2d 438, 439 (1988), rev'd on other grounds, 324 N.C. 316, 378 S.E.2d 28 (1989).  As such, this Court reviews the trial court’s decision to dismiss (or not dismiss) for abuse of discretion.

____________________

Respondent-Father incorporates by reference the arguments and citations made above as if fully set out herein.

A motion to dismiss at the close of the petitioner’s evidence in a bench trial raises the question of whether the trial court could make any findings of fact from the evidence that would support a recovery for petitioner.  See Neasham v. Day, 34 N.C. App. 53, 55, 237 S.E.2d 287, 288-89 (1977).  Up to the close of the petitioner’s case, the trial court is to treat the petitioner’s evidence as true and it must construe inconsistencies in the evidence in the light most favorable to the nonmoving party.  Moon v. Bostian Heights Volunteer Fire Dept., 97 N.C. App. 110, 111-12, 387 S.E.2d 225, 226 (1990).

The trial court may weigh the evidence, find the facts, and sustain a defendant's motion to dismiss under N.C. Gen. Stat. § 1A-1, Rule 41(b) at the conclusion of plaintiff's evidence even though plaintiff has made out a prima facie case which would have precluded a directed verdict for defendant in a jury trial.  Childers v. Hayes, 77 N.C. App. 792, 794, 336 S.E.2d 146, 148 (1985), cert. denied, 316 N.C. 375, 342 S.E.2d 892 (1986).  Where the trial court sits as finder of fact, if it allows a motion to dismiss under N.C. Gen. Stat. § 1A-1, Rule 41(b) it must find facts just as it would in entering judgment without allowing the motion.  N.C. Gen. Stat. § 1A-1, Rule 52(a) (2006).  There is therefore little point in making such a motion at the close of all the evidence.  Concrete Serv. Corp. v. Investors Group, Inc., 79 N.C. App. 678, 684, 340 S.E.2d 755, 759, cert. denied, 317 N.C. 333, 346 S.E.2d 137 (1986).

At the close of DSS’s case in chief in the case sub judice the parents made a motion to dismiss the petition that the trial court summarily denied (T 59-60).  Respondent-Father asserts that this decision was reversible error.  At the end of the day, the trial court relied on two major pieces of evidence to find B.M. neglected:  (1) the parent’s history with prior children and (2) the testimony of DSS social worker Mucciacciaro concerning what the parents had told her about how they cared for the child, evidence that DSS gathered after bringing B.M. into care (T 77-82).  The GAL introduced the second piece of evidence after the parents made their motion to dismiss at the close of Petitioner-DSS’s case in chief.  Thus, that evidence was not before the trial court at the time of the parent’s motion to dismiss.  Respondent-Father will address this second piece of evidence in a separate argument below.

As for the parent’s prior history with previous children, the law allows a trial court to consider evidence of neglect on prior children that have lived in the same home.  N.C. Gen. Stat. § 7B-101(15) (2006).  Additionally, The trial court is given discretion as to how much weight to afford such evidence.  In re Nicholson, 114 N.C. App. 91, 94, 440 S.E.2d 852, 854 (1994).  However, the trial court must also consider whether conditions in the home have changed since the prior adjudication of neglect.  In re McLean, 135 N.C. App. 387, 396, 521 S.E.2d 121, 127 (1999).  Further, where a trial court considers only evidence of prior court orders concerning a previous child and those orders were from hearings occurring many months earlier, a trial court cannot conclude that the child presently before the court would be at substantial risk of neglect.  In re A.K., 637 S.E.2d 227, 230, COA04-986-2 (2006).  The A.K. court also disapproved of the trial court’s consideration of prior court orders not generated under the clear, cogent, and convincing evidentiary standard.  Id. at 229.  

Respondent-Father has already argued that it was reversible error to accept C.M.’s adjudication order into evidence (Argument I above) and he stands by that argument here.  Assuming arguendo that this Court dismisses Argument I Respondent-Father argues here that the trial court entered the last order concerning C.M. under the clear, cogent, and convincing evidentiary standard in March 2006 and it heard the evidence it used to generate that order in January 2006 (R 54, 59).  That is, the evidence the trial court used to find C.M. neglected was a year old by the time the trial court conducted B.M.’s adjudication hearing in January 2007 (R 54, 59, 127).  The evidence the trial court used to adjudicate N.M. neglected dated back to 2004 (R 27).  Thus, the documentary evidence of neglect on the prior two children was quite old at the time of B.M.’s adjudication hearing.

With respect to the testimony DSS presented at trial in this case, one of C.M.’s social workers (Kathy Keever) described the parent’s progress in C.M.’s case only up to the point DSS filed its adjudication petition in C.M.’s case which was December 2005 (T 14, lines 6-9).  Keever did not work with the parents thereafter (T 14).  DSS social worker Mucciacciaro testified that she received C.M.’s case in August 2006 but that her contact with the parents was minimal as the trial court had already ceased reunification efforts in C.M.’s case at that point (T 15, lines 13-15).  

With respect to B.M., recall that DSS social worker Reed received a report concerning B.M. on 2 October 2006, filed a juvenile petition on 3 October 2006, and went to the parent’s home to get B.M. after she filed the petition (T 23-24; R 3-4).  That is to say, Reed conducted absolutely no investigation of the family’s current situation before she filed the juvenile petition in B.M.’s case.  Indeed, the trial court’s written order states “Upon learning of the birth of the juvenile herein and that she was in the care of the respondent parents at their home in Dunn, NC, DSS filed this proceeding and received a non-secure custody order on October 3, 2006.” (R 130, #24).

This not only violates McLean cited above, it is also a violation of DSS’s statutory mandate to properly investigate the matter before filing a juvenile petition.  N.C. Gen. Stat. § 7B-302(a) (2006).  That statute reads in pertinent part the following:  “The investigation and evaluation shall include a visit to the place where the juvenile resides.”  Id.  When DSS filed its petition in B.M.’s case it had no idea whether conditions in her home were the same as when DSS last addressed the family in C.M.’s case some months before that.  Social Worker Keever testified that all of her knowledge of the parent’s progress (or lack thereof) on C.M.’s case was up to December 2005 (T 8-15).

Thus, at the close of DSS’s case in B.M.’s adjudication hearing DSS had offered into evidence only N.M.’s adjudication order (from 2004), N.M.’s termination order (from March 2005), C.M.’s adjudication order (from early 2006), and some testimonial evidence from psychologist Rodamacher who had evaluated the parents several months earlier.  DSS had offered no clear, cogent, and convincing evidence of the family’s circumstances leading up to the weeks before it filed its juvenile petition for B.M. on 3 October 2006.  The only evidence that even came close to this was Rodamacher’s opinion that the parent’s IQs would not have changed significantly since he had evaluated them many months earlier (for Respondent-Mother it was years earlier) (T 58).

On the other hand, DSS’s evidence also showed that at the time DSS took her into custody B.M. appeared to be well nourished and well cared for (T 34).  The parents had regularly taken B.M. to her medical appointments and she was caught up on her immunizations (T 33, R 88-89).  Additionally, the parents were living with another competent adult, Doris M. (T 23, lines 21-22).  Note that DSS social worker Reed testified that DSS had ruled out Doris M. as a placement option for B.M.’s older siblings (T 28, lines 14-15).  If Reed had not investigated Doris M.’s situation before she filed the juvenile petition in B.M.’s case, how did she know that Doris M. should be ruled out as a placement option for B.M. also?

Regardless, it seems that DSS’s problem with Doris M. was its belief that Doris M. believed that the parents were “great” parents as evidenced by its attorney’s questions of Rodamacher (T 50, lines 2-16).  However, if in fact Doris M. had said the parents were “great” parents, she said it several months earlier.  DSS offered no evidence on what was Doris M.’s opinion of the parent’s parenting ability in October 2006.

So the bottom line is that DSS filed its juvenile petition in B.M.’s case without a proper investigation of her circumstances in violation of the case law (McLean) and N.C. Gen. Stat. § 7B-302(a).  At the close of DSS’s case during the adjudication hearing the trial court had nothing more to rely on than (1) prior court orders that had been entered months earlier concerning B.M.’s older siblings, one of which was still pending appeal at the Court of Appeals and (2) Rodamacher’s testimony concerning his evaluation of the parents several months earlier.  The trial court’s consideration of this evidence alone in adjudicating B.M. neglected was in violation of the case law cited above (A.K.).  
At the close of DSS’s case the evidence supported a conclusion that DSS had failed to carry its burden of production and the trial court should have sustained the parent’s motion to dismiss.  Respondent-Father asserts that the trial court abused its discretion and thereby committed reversible error with its failure to do this and he respectfully requests that this Court so find.

III.
THE TRIAL COURT ABUSED ITS DISCRETION, VIOLATED RESPONDENT-FATHER’S SUBSTANTIAL RIGHTS, AND COMMITTED REVERSIBLE ERROR BY ADMITTING INTO EVIDENCE THE SOCIAL WORKER’S TESTIMONY OF WHAT THE PARENTS ALLEGEDLY TOLD HER CONCERNING THE CARE OF THE CHILD AFTER DSS TOOK THE CHILD INTO CUSTODY.

ASSIGNMENT OF ERROR NO. 2, R 148

Standard of Review
Respondent-Father references and incorporates the above-stated standard of review (Argument I) as if fully set out herein.  Additionally, the standard of review for assessing evidentiary rulings is abuse of discretion.  State v. Hagans, 177 N.C. App. 17, 23, 628 S.E.2d 776, 781 (2006) (quotations and citations omitted).

____________________

Respondent-Father incorporates by reference the arguments and citations made above as if fully set out herein.

After the trial court denied the parent’s motion to dismiss the GAL then began its case in chief by calling DSS social worker Mucciacciaro to the witness stand (T 60).  Mucciacciaro then gave testimony concerning what the parent’s had told her in December 2006 about how they had fed B.M. (T 61-63).  Note that this conversation took place a month after DSS had taken B.M. into custody but a month before the adjudication hearing and nothing exists in DSS’s petition about how the parents had fed B.M. (R 4).  Respondent-Mother objected to Mucciacciaro’s testimony but the trial court overruled that objection and allowed the testimony (T 61-63).  The parties then rested (T 63-64).  No party thereafter, at any point, made a motion to amend the pleadings to conform to the GAL’s evidence.

“[A] formal amendment [of the pleadings to conform to the evidence] is needed only when evidence is objected to at trial as not within the scope of the pleadings.”  Securities and Exchange Commission v. Rapp, (2d Cir.), 304 F.2d 786, 790 (1962).  Accord Roberts v. William N. & Kate B. Reynolds Memorial Park, 281 N.C. 48, 58, 187 S.E.2d 721, 726 (1972).  Thus, since there was an objection to the GAL’s evidence in the case sub judice, the GAL should have made a formal motion to amend the pleadings to conform to its evidence.  Id.  

Our Supreme Court has interpreted Civil Rule of Procedure 15(b) as allowing implied consents to motions to amend the pleadings.  Id. at 56, 187 S.E.2d at 725-26.  However, implied consents are created only when there is a failure by the adverse party to object to the proffered evidence.  Id. at 58, 187 S.E.2d at 726.  When there is an objection to the proffered evidence Rule 15(b) simply states that the trial court may allow a motion to amend despite the objection to the evidence that is generating the proposed amendment.  N.C. Gen. Stat. § 1A-1, Rule 15(b) (2006).  This does not do away with the case law requirement that some party (or the court) must still formally make the motion to amend the pleadings to conform to the evidence.  Such a motion is not implied just because the trial court has overruled the objection to the introduction of evidence that was outside the scope of the pleadings.  The implied consent rule only works in the absence of an objection.  The Rule 15(b) requirement that the objecting party must show prejudice comes into play only if the other party makes a motion to amend the pleadings to conform to the evidence and the trial court is considering allowing the motion.  Id.
So the way it works is as follows.  A party offers evidence that is outside of the pleadings and the opposing party objects.  The trial court overrules the objection and allows the evidence to come in.  The party offering the evidence then makes a motion to amend the pleadings to conform to the evidence and the opposing party again objects.  Rule 15(b) simply allows a trial court to grant the motion even though there was an objection to the evidence if the objecting party cannot then show prejudice.  The rule does not automatically work to effect a motion to amend the pleadings to conform to the evidence absent a formal motion.  Motions are only implied in the absence of an objection to the evidence.  Roberts, 281 N.C. at 58, 187 S.E.2d at 726.

North Carolina is a “notice pleading” jurisdiction.  See N.C. Gen. Stat § 1A-1, Rule 8(a)(1) (2006); Sutton v. Duke, 277 N.C. 94, 176 S.E.2d 161 (1970).  As such, there must be notice of events that are sufficiently particular so as to allow an adverse party to develop an understanding of the nature and basis of the complaint and to properly prepare a defense against said complaint.  Pyco Supply Co. v. American Centennial Ins. Co., 321 N.C. 435, 442, 364 S.E.2d 380, 384 (1988).  Under the notice theory of pleading the trial court must proceed within the issues raised by the broad pleadings unless the pleadings are amended.  Roberts, 281 N.C. at 56, 187 S.E.2d at 725.  If the pleadings are properly amended, the amendment relates back to the original filing of the petition.  Pyco Supply Co., 321 N.C. at 442, 364 S.E.2d at 384.

Respondent-Father asserts that under notice pleading Petitioners are not allowed to make generalized allegations in their pleadings such as “improper care” or “injurious environment” and then come into court and be able to offer any evidence whatsoever to prove the generalized claim.  Such an act does not properly put a parent on notice of that against which he or she needs to defend him or herself.  Likewise, other parties to the proceeding (such as the GAL) should not be allowed to do the same, especially when they have not filed the petition and they have not put the other parties on notice of what evidence they intend to offer at trial.

In this case DSS did not violate the notice pleading rule.  It made a generalized allegation of “improper care” but it also included specific instances of how it was going to prove “improper care” (R 4).  As an aside, Respondent-Father asserts that DSS failed to prove its claims as he argued above (Argument II).  However, the GAL violated the notice pleading rule by offering evidence outside of those specific claims listed in the juvenile petition and the trial court allowed the GAL to do this over objection (R 4; T 62).  If the GAL had followed its evidence with a formal motion to amend the pleadings to conform to the evidence and the trial court had granted such a motion, the amendment would relate back to the original filing of the petition and Respondent-Father would then have been properly on notice of that against which he needed to defend himself.  Id.  At a minimum, the trial court should have openly voiced that it was considering the petition amended to conform to the GAL’s evidence and then offered the parents an opportunity to show prejudice.  Respondent-Father asserts that prejudice was present because the evidence was not in the petition and it was not offered by Petitioner.  This caught the parents completely off-guard and the trial court did not give them adequate time (or even an opportunity) to respond to this surprise attack.

Since the GAL made no formal motion to amend the pleadings to conform to its evidence and the trial court did not do the same and then offer the parents an opportunity to show prejudice, Respondent-Father was not properly on notice pursuant to the notice pleading rule and the trial court should not have considered the GAL’s evidence.  Since the trial court considered the evidence and even went so far as to use the evidence to find B.M. neglected, the trial court abused its discretion and committed reversible error.

IV.
THE TRIAL COURT COMMITTED REVERSIBLE ERROR AND VIOLATED RESPONDENT-FATHER’S SUBSTANTIAL RIGHTS WHEN IT FOUND AND CONCLUDED THAT THE CHILD WAS NEGLECTED.

ASSIGNMENTS OF ERROR NOS. 6, 13-16, 18, 20, 22-23, R 149-53

Standard of Review
Respondent-Father references and incorporates the above-stated standard of review (Argument I) as if fully set out herein.

____________________

Whether a child is “neglected” is a conclusion of law that must be supported by adequate findings of fact.  Helms, 127 N.C. App. at 511, 491 S.E.2d at 676.  Respondent-Father incorporates by reference the arguments and citations made above as if fully set out herein.  Respondent-Father does not repeat the arguments he made above for judicial economy’s sake but he does rely on them heavily here.  Additionally he will attack specific findings in the trial court’s written order.

Respondent-Father has already argued that the trial court erred in relying on the written orders in the older siblings’s cases.  He has also argued that the trial court erred in considering the GAL’s evidence.  This would negate findings of fact numbers 16, 17, and 20 in the trial court’s written order (R 129-30).  Respondent-Father notes parenthetically that although findings numbers 18 and 19 concerning N.M.’s history are true and supported by the evidence, they are not supportive of a conclusion of neglect based on the case law cited in Argument II above (McLean and A.K.).  The evidence concerning these two children was quite old at the time of B.M.’s adjudication hearing and DSS presented no evidence that conditions in B.M.’s home were the same as the time the trial court had entered its orders in N.M.’s and C.M.’s cases.

Finding of fact number 23 reads that the parents are not capable of parenting a child without the help of some other capable adult (R 130).  Respondent-Father disputes this finding as it is not supported by the evidence or the other findings of fact.  Psychologist Rodamacher’s testimony was that Respondent-Mother would be able to take care of a child within a typical routine but he would have a concern if that routine were broken (T 46, lines 14-25).  Additionally, Rodamacher opined that Respondent-Mother did not need to have someone with her every second of the day when caring for a child but that she would need someone checking in regularly to make sure her routine was maintained (T 47, lines 8-14).  As for Respondent-Father, Rodamacher opined that he too would be able to provide for the needs of a small child within the confines of a regular routine (T 50, lines 21-25).  With respect to both parents Rodamacher opined that they did not need someone living with them but that they did need someone checking on them regularly (T 57, lines 14-17).

This evidence is substantially different from what the trial court wrote in finding number 23:  that the parents are not capable of parenting without the help of some responsible adult (R 130).  The trial court’s language in finding number 23 is too broad and thus nebulous.  Besides, the parents were living with a competent adult, Doris M.  There is no evidence and no findings in the written order that Doris M. was not a proper person to supervise the parent’s care of B.M.  Just because the trial court had found in the distant past that Doris M. was not a proper placement for N.M. or C.M. does not automatically portend a conclusion that she is not a proper person to supervise the parent’s care of B.M. in October 2006.

For the same reasons Respondent-Father asserts that the evidence cited above also contravenes the trial court’s finding number 26 that the parents were unable to independently provide for B.M. (R 131).  The evidence was that the parents could care for a child with some adult checking on them from time to time to make sure things were okay.  Rodamacher did not opine that an adult needed to be in the M. home“24-7.”  Thus, it is implicit in Rodamacher’s testimony that he believed that the parents are capable of providing for a child independently most of the time and the trial court’s finding that the parents cannot independently care for a child is erroneous.

The trial court’s finding number 26 that Respondent-Father allowed B.M. to live in a home where other children had been neglected is erroneous as a matter of law based on the several arguments above.  First, the evidence concerning C.M. was inadmissible.  Second, regardless of the admissibility of the evidence concerning C.M., both the evidence concerning C.M. and N.M. was quite old at the time of B.M.’s adjudication hearing and DSS had violated its statutory duty to investigate B.M.’s current situation before filing a juvenile petition on her.  Besides, the trial court did not take the necessary extra step of making a finding in its written order that conditions in B.M.’s home were the same as when N.M. and C.M. had lived in the home.  It could not have done this anyway as DSS presented no evidence on the conditions in B.M.’s home.

The trial court’s finding number 33 that the parents had failed to take advantage of services offered by DSS is not supported by the evidence and it is erroneous as a matter of law.  First, DSS’s evidence of this was from the testimony of its social workers and none of them had worked with the family for several months before DSS filed its petition on B.M. in October 2006.  So the parents noncompliance with DSS services, if it had occurred, occurred several months earlier.  Second, despite the trial court’s having ceased reunification effort’s in C.M.’s case, the parents were still inquiring about coming to his treatment team meetings as late as October 2006 (T 17).

Thus, based on Nicholson, McLean, and A.K. cited above and the arguments herein, Respondent-Father asserts that the trial court committed reversible error in concluding that B.M. was a neglected child.  The evidence the trial court used to come to this conclusion was primarily from the files of B.M.’s older siblings and that evidence was quite old.  DSS had failed to comply with its statutory duty to investigate the current situation of the child in question, B.M.  The trial court’s reliance on the evidence from N.M.’s and C.M.’s cases alone, without any evidence that the same or similar conditions still existed in B.M.’s home, was contrary to law.  The trial court cannot simply speculate that the conditions remain the same; it must make appropriate findings of fact.  N.C. Gen. Stat. § 7B-807(b) (2006).

For the reasons stated herein Respondent-Father asks this Court to rule that the trial court committed reversible error in finding and concluding that his child was neglected.

CONCLUSION
Based on the arguments and authorities cited herein Respondent-Father respectfully requests that this Court vacate the trial court’s adjudication order in this case.  The trial court did not have the authority to rely on much of the evidence it considered in adjudicating the child neglected and the evidence the trial could consider was inadequate to  conclude that B.M. was neglected.  Alternatively or in addition, Respondent-Father requests that this Court reverse and remand this case to the trial court with instructions to conduct a hearing that comports with judicial fairness, integrity, and adherence to the statutory and case law.
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