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QUESTIONS PRESENTED

I.
WHETHER THE TRIAL COURT ERRED BY FINDING THAT THE MOTHER “BELIEVES” THAT THE FATHER HAD CHANGED?

II.
WHETHER THE TRIAL COURT VIOLATED SECTION 7B-905(c) BY FAILING TO ADOPT AN APPROPRIATE VISITATION PLAN?

III.
WHETHER THE TRIAL COURT ABUSED ITS DISCRETION BY ORDERING THE MOTHER TO HAVE NO CONTACT WITH HER CHILDREN OTHER THAN THE CONTACT PERMITTED DURING SUPERVISED VISITATION?

IV.
WHETHER THE TRIAL COURT ERRED BY ADOPTING A CONCURRENT PLAN OF ADOPTION AND DIRECTING DSS TO PREPARE A PETITION TO TERMINATE PARENTAL RIGHTS?


STATEMENT OF THE CASE

On 21 November 2006, the Guilford County Department of Social Services (“DSS”) filed a juvenile petition alleging that the juveniles were neglected and dependent.  (R. pp. 2-5).  The case was tried before the Honorable Sherry F. Alloway, judge presiding over the 5 & 6 February 2007 Juvenile Session of District Court, Guilford County.  (R. pp. 1, 144).  On 9 March 2007, the trial court entered a written adjudication and disposition order adjudicating the juveniles to be neglected and dependent and awarding legal and physical custody to DSS.  (R. pp. 144-49; Appendix at pp. A-2 - A-7).

The mother filed a written notice of appeal on 15 March 2007.  (R. pp. 150-51).  H.G.’s father, Timothy G., filed a written notice of appeal on 19 March 2007.  (R. pp. 152-53).  The court reporter mailed a copy of the transcript to counsel on 13 April 2007, and Timothy G.’s lawyer received the transcript on 19 April 2007.  (R. p. 49).  Counsel served the proposed record on Monday, 30 April 2007, and the record was settled by operation of law.  (R. p. 167).  Counsel filed the settled record by placing a copy in the United States mail on 21 May 2007.  (R. p. 176).  The Court of Appeals received and filed the record on 22 May 2007.  (Appendix at p. A-1).


STATEMENT OF GROUNDS FOR APPELLATE REVIEW

This is an appeal from an initial order of disposition and the adjudication order upon which it was based.  N.C.G.S. § 7B-1001(a)(3) (West Cum. Supp. 2006).


STATEMENT OF THE FACTS

A.
Adjudication

Amanda G. (the “mother”) is the mother of all four children.  Timothy G. is the father of H.G..  J.H.’s father, Mark H., did not appeal.  B.L. and J.L.’s father, Shawn L., did not appeal.  (R. p. 144; T. pp. 13-14).

The mother testified for the Department of Social Services.  In 1996, B.L. lived with the mother and Shawn L. in Davidson County.  B.L. broke her arm, and Davidson County filed a juvenile petition alleging that B.L. was abused and neglected.  A Davidson County court adjudicated B.L. to be neglected.  (R. p. 146, Finding No. 11; T. pp. 15-16; Petitioner’s Exhibit No. 1; R. p. 52, Finding No. 3.a.; R. p. 54, Conclusion No. 1; R. p. 54, Decretal No. 1).  The Davidson County adjudication order allowed legal and physical custody to remain with the parents pending disposition.  (R. p. 54, Decretal No. 3).

In 1997, the mother and Mr. L. moved to Texas, where J.L. was born.  (T. p. 17).  In August 1997, the mother took J.L. to the hospital and he was diagnosed with shaken baby syndrome.  (T. pp. 18-19).  Shawn L. was convicted, received five years of probation, 300 hours of community service, and a $1,000 dollar fine.  (T. p. 20).  Amanda G. divorced Shawn L. after he confessed.  (T. p. 20).

The mother regained custody and moved back to North Carolina.  She met Mark H. in 1999, and they had one daughter, J.H., who was born in 2000.  (T. pp. 21-22).  When the mother told Mark H. that she was pregnant, he denied that it was his baby.  She did not hear from him for several years.  In 2003, she contacted Mark H.’s mother and learned that Mark H. was incarcerated.  (T. p. 22).  Mark H. is due to be released in November of 2008.  (T. p. 23).

The mother met Timothy G. in October of 2001, and she married him on 31 December 2001.  (T. p. 26).  In June of 2002, the mother sought and received a domestic violence protective order protecting her from her husband.  (T. pp. 26-29; Petitioner’s Exhibit No. 2, R. pp. 56-61).  She sought another domestic violence protective order in October of 2002.  (T. pp. 29-35; Petitioner’s Exhibit No. 3, R. pp. 62-70).

In October 2005, the mother sought a third domestic violence protective order.  She alleged that Mr. G. jerked H.G. from her, mashed her fingers in a door, put her out of her house, and told her that he would kill her.  Timothy G. took H.G. and told the mother that she had to drop the charges if she wanted to see her daughter.  As a result, the mother dismissed the 50B action and tried to drop the assault on a female charge.  The State did not dismiss the criminal charges, and Mr. G. was subsequently convicted of assaulting the mother and violating a domestic violence protective order.  (T. pp. 39-44; Petitioner’s Exhibit No. 4, R. pp. 71-78; R. p. 145, Finding No. 4).

A November 2005 domestic violence protective order was in place when Timothy G. was released from prison in September of 2006.  (T. p. 54; Petitioner’s Exhibit No. 5, R. pp. 79-96).  Prior to that time, the mother relocated and took other efforts to get away from her husband.  (T. pp. 55-56; R. pp. 144-45, Finding No. 2).  Four weeks after his release, Timothy G. contacted the mother.  He told her that he was sorry, that he was in the wrong, and that it was all his fault.  This was the first time that he had apologized in this way, and the mother gave him the benefit of the doubt.  (T. pp. 56-58).

Timothy G. and the mother met, and Timothy told her that he wanted to go to counseling and that he wanted to do whatever it took to keep his family together.  The mother testified that she “believed him, of course it what’n [sic] the truth.”  (T. p. 58).  The mother dismissed the November 2005 domestic violence protective order on 20 November 2006.  (T. p. 46; R. pp. 79-81).  DSS filed the juvenile petition the next day.  (T. p. 46; R. pp. 2-5).  A short time later, Timothy G. hit the mother, and the mother obtained another domestic violence protective order. (T. pp. 59-64; Petitioner’s Exhibit No. 6, R. pp. 97-105).

The mother testified that she could not protect herself or her children from Timothy G..  She stated that she was happy that her children were in DSS custody and slept easy knowing that they were safe.  (T. p. 64).  After the mother’s testimony, the parties entered into a stipulation, and the trial court entered an order adjudicating the children to be neglected and dependent.  (T. p. 93; T. pp. 74-93; R. pp. 144-49).

B.
Disposition

Lynn Norris, a therapist, testified that the foster mom had been overwhelmed.  B.L. was angry, secretive, manipulative, and on a campaign to show her unhappiness at being in foster care.  She resented the other children and the fact that the other children were comfortable in the placement.  B.L. was attracted to older boys, and she needed a lot of supervision.  Ms. Norris recommended placing B.L. in foster care, preferably where she could be the only child.  (T. pp. 108-09, 111-12).

J.H. was very jealous of H.G., the youngest child, and J.H. was very aggressive toward H.G..  B.L. dominates J.L. and is mean to him.  (T. p. 110).  Ms. Norris was concerned that B.L. might hurt J.L..  (T. p. 111).  While B.L. needed to be placed in a therapeutic foster home, ongoing contact with her siblings was crucial.  (T. p. 119).

Elizabeth Broach, the foster mother, testified that B.L. has been upset and angry.  She directs a lot of her anger at her siblings.  Ms. Broach had to protect J.L. because B.L. will trip, hit, and push him without warning.  J.H. has been angry since H.G. came into the home.  (T. pp. 126-27).  

Shawn L. testified at disposition.  He submitted evidence that he had changed, that he had completed numerous courses, and that he was appropriately caring for a young child.  (R. pp. 129-43).

The trial court awarded legal and physical custody to DSS, and authorized DSS to move B.L. to a therapeutic foster home.  The court provided that all visitation was to be supervised at DSS, prohibited any contact other than the contact at supervised visitation, and adopted a concurrent plan of reunification and adoption.  The court directed DSS to prepare a termination of parental rights petition and have it ready to file by the next court date.  (R. p. 148; T. pp. 185-95, 202-10).


ARGUMENT


STANDARD OF REVIEW

Bench Trial:  In a bench trial, the trial court is required to make findings of fact, to make separate conclusions of law, and to make ultimate findings that are sufficiently specific to enable an appellate court to review the trial court’s decision.  In re J.S., 165 N.C. App. 509, 510-11, 598 S.E.2d 658, 660 (2004); N.C.G.S. § 1A-1, Rule 52(a)(1) (West 2000).

Conclusions of Law:  The standard of review that applies to an assignment challenging a conclusion of law is de novo.  In re J.S.L., 177 N.C. App. 151, 154, 628 S.E.2d 387, 389 (2006).  In an abuse, neglect, and dependency case, review is limited to the issue of whether the conclusion is supported by adequate findings of fact.  In re Helms, 127 N.C. App. 505, 510-11, 491 S.E.2d 672, 675-76 (1997).

Findings of Fact:  A trial court’s adjudicatory findings are binding on appeal if the findings are supported by clear, cogent, and convincing evidence.  In re McCabe, 157 N.C. App. 673, 679, 580 S.E.2d 69, 73 (2003); N.C.G.S. § 7B-805 (West 2004); N.C.G.S. § 7B-807 (West Cum. Supp. 2006).  The standard of review that applies to an assignment challenging an adjudicatory finding is whether the finding is supported by clear, cogent, and convincing evidence.  Id.

At disposition, a trial court’s findings are binding on appeal if the findings are supported by competent evidence.  J.S., 165 N.C. App. at 511, 598 S.E.2d at 660.  The standard of review that applies to an assignment challenging a dispositional finding is whether the finding is supported by competent evidence.  Id.
Dispositional Orders:  This Court reviews a dispositional order to determine whether the court made appropriate findings, whether the findings are based upon credible evidence, whether the findings support the trial court’s conclusions, and whether the trial court abused its discretion with respect to disposition.  In re Weiler, 158 N.C. App. 473, 477-78, 581 S.E.2d 134, 137 (2003); N.C.G.S. § 7B-507 (West Cum. Supp. 2006); N.C.G.S. § 7B-901 (West Cum. Supp. 2006); N.C.G.S. § 7B-903 (West 2004); N.C.G.S. § 7B-906 (West Cum. Supp. 2006); N.C.G.S. § 7B-907 (West Cum. Supp. 2006).

I.
THE TRIAL COURT ERRED BY FINDING THAT THE MOTHER “BELIEVES” THAT THE FATHER HAD CHANGED.

Assignment of Error No. 13

R. p. 170

A.
Standard of Review

The standard of review that applies to an assignment challenging an adjudicatory finding is whether the finding is supported by clear, cogent, and convincing evidence.  McCabe, 157 N.C. App. at 679, 580 S.E.2d at 73.  The standard of review that applies to an assignment challenging a dispositional finding is whether the finding is supported by competent evidence.  J.S., 165 N.C. App. at 511, 598 S.E.2d at 660.

B.
The trial court erred by finding that the mother “believes” that the father had changed.

The trial court found that the mother “admits that Timothy G. has visited her home and that she believes that he has changed because Timothy G. stated that. [The mother] subsequently dismissed her Restraining Order on November 20, 2006 because ‘we (mother and Mr. G.) can’t get help (counseling) with a 50B over our heads.’” (emphasis added)(R. p. 145, Finding No. 3).  The challenged portion of the finding is not supported by the evidence presented at trial.

The mother testified that she believed Timothy G. when he said that he wanted to go to counseling and that he would do whatever it took to keep his family together.  As a result of this belief, the mother dismissed the restraining order and let Timothy G. return.  However, the mother also stated that Timothy G. did not tell the truth.  She told the court that “I believed him, of course it what’n [sic] the truth.”  (T. p. 58).

At the time the mother dismissed the petition, the mother believed the father.  By the time of the hearing, she knew that he had not told the truth.  She had obtained a new domestic violence protective order and had not resumed her relationship with the father.  The challenged portion of the finding is contradicted by the undisputed evidence that the mother did not believe the father at the time of the hearing.

II. 
THE TRIAL COURT VIOLATED SECTION 7B-905(c) BY FAILING TO ADOPT AN APPROPRIATE VISITATION PLAN.

Assignments of Error Nos. 3, 7

R. pp. 168-169

A.
Standard of Review

This Court reviews a dispositional order to determine whether the trial court made appropriate findings, whether the findings are based upon credible evidence, whether the findings support the trial court’s conclusions, and whether the trial court abused its discretion with respect to disposition.  Weiler, 158 N.C. App. at 477-78, 581 S.E.2d at 137; N.C.G.S. § 7B-507; N.C.G.S. § 7B-901; N.C.G.S. § 7B-903; N.C.G.S. § 7B-906; N.C.G.S. § 7B-907.  The standard of review that applies to an assignment challenging a visitation order is abuse of discretion.  In re C.M., ___ N.C. App. ___, ___, 644 S.E.2d 588, 595 (2007).

B.
The trial court did not adopt an appropriate visitation plan.

The trial court provided for supervised visitation at DSS or a facility designated by DSS.  The court ordered that the parents were to have no contact of any kind, direct or indirect, other than the visitation supervised by DSS.  (R. p. 148).  The trial court erred by failing to adopt a visitation plan that governed the time, frequency, and duration of the mother’s visitation.

When a juvenile is placed outside the home, the trial court is required to enter a dispositional order that provides

for appropriate visitation as may be in the best interests of the juvenile and consistent with the juvenile’s health and safety.  If the juvenile is placed in the custody or placement responsibility of a county department of social services, the court may order the director to arrange, facilitate, and supervise a visitation plan expressly approved by the court.  If the director subsequently makes a good faith determination that the visitation plan may not be in the best interests of the juvenile or consistent with the juvenile’s health and safety, the director may temporarily suspend all or part of the visitation plan.  The director shall not be subjected to any motion to show cause for this suspension, but shall expeditiously file a motion for review.

N.C.G.S. § 7B-905(c) (West Cum. Supp. 2006) (Appendix at A-12 - A-13).

“An appropriate visitation plan must provide for a minimum outline of visitation, such as the time, place, and conditions under which visitation may be exercised.”  In re E.C., 174 N.C. App. 517, 523, 621 S.E.2d 647, 652 (2005); In re C.P., ___ N.C. App. ___, ___, 641 S.E.2d 13, 18 (2007).  When DSS has custody, DSS must submit a proposed visitation plan to the court for approval.  In re K.S., ___ N.C. App. ___, ___, ___ S.E.2d ___, ___, 2007 WL 1598059 (2007); see In re D.S.A., ___ N.C. App. ___, ___, 641 S.E.2d 18, 22-23 (2007).  In D.S.A., the trial court ordered that visitation was to be in the discretion of DSS at such times and on such terms and conditions as DSS deemed appropriate.  The majority remanded, holding that DSS was required to submit the visitation plan to the trial court for approval.  Id.  In a concurring opinion, Judge Levinson stated that Section 7B-905(c) required the court to establish the visitation plan.  Judge Levinson would have concluded that the trial court erred by vesting discretion in DSS to determine visitation at such times and on such terms and conditions as DSS deemed appropriate.  Id. at ___, 641 S.E.2d at 23 (Levinson, J. concurring).

The trial court in this case did not enter an order specifying the time, frequency, or duration of the mother’s supervised visitation.  For this reason, the mother asks the Court to remand the order to the trial court for the consideration and approval of an appropriate visitation plan.

III.
THE TRIAL COURT ABUSED ITS DISCRETION BY ORDERING THE MOTHER TO HAVE NO CONTACT WITH HER CHILDREN OTHER THAN THE CONTACT PERMITTED DURING SUPERVISED VISITATION.

Assignments of Error Nos. 3,7

R. pp. 168-69

A.
Standard of Review

This Court reviews a dispositional order to determine whether the trial court made appropriate findings, whether the findings are based upon credible evidence, whether the findings support the trial court’s conclusions, and whether the trial court abused its discretion with respect to disposition.  Weiler, 158 N.C. App. at 477-78, 581 S.E.2d at 137; N.C.G.S. § 7B-507; N.C.G.S. § 7B-901; N.C.G.S. § 7B-903; N.C.G.S. § 7B-906; N.C.G.S. § 7B-907.  The standard of review that applies to an assignment challenging a visitation order is abuse of discretion.  C.M., ___ N.C. App. at ___, 644 S.E.2d at 595 (2007).

B.
The trial court erred by limiting the mother to supervised visitation and by prohibiting any other contact between the mother and the children.

DSS filed the petition one day after the mother dismissed a domestic violence protective order and allowed Timothy G. to return to her home.  The adjudication of neglect and dependency was based on the past history of neglect and domestic violence, Timothy G.’s past verbal and physical abuse of children, and the mother’s testimony that she could not protect her children.  While these facts are not contested and while the mother is not challenging the adjudication, the trial court abused its discretion by entering an order that limited the mother to supervised visitation and prohibited the mother from sending mail or gifts or having any other contact with her children.

A trial court is required “to develop a disposition in each juvenile case that reflects . . . the strengths and weaknesses of the family.”  N.C.G.S. § 7B-100(2) (West 2004) (Appendix at p. A‑8).  “If possible, the initial approach should involve working with the juvenile and the juvenile’s family in their own home so that the appropriate community resources may be involved in care, supervision, and treatment according to the needs of the juvenile.”   N.C.G.S. § 7B-900 (West 2004) (Appendix at p. A-9).  In deciding on an appropriate disposition, the best interests of the child are paramount.  In re Shue, 311 N.C. 586, 597, 319 S.E.2d 567, 574 (1984).  “An abuse of discretion occurs when a trial court’s ruling ‘is so arbitrary that it could not have been the result of a reasoned decision.’” Chicora Country Club, Inc. v. Town of Erwin, 128 N.C. App. 101, 109, 493 S.E.2d 797, 802 (1997), disc. rev. denied, 347 N.C. 670, 500 S.E.2d 84 (1998) (quoting White v. White, 312 N.C. 770, 777, 324 S.E.2d 829, 833 (1985)).

The trial court entered an order that provided that the parents were “to have no contact with the minor children outside their periods of visitation at the Department of Social Services, including direct or indirect contact, telephone contact, facsimile messages, electronic messaging, text messaging, email messages, mail correspondence, gift giving, or any other form of contact which is intended to circumvent the Court’s order for the only contact between the minor children and their parents to be supervised . . . .”  (R. p. 148).  As applied to the mother, the no contact order is contrary to the best interests of the children.

At the hearing, the mother candidly recited the circumstances surrounding B.L.’s adjudication, Timothy G.’s domestic violence, and the mother’s decision to dismiss the 2005 domestic violence protective order.  She indicated that she believed Timothy G. at the time she dismissed the restraining order and noted that she understood that he had not told the truth.  By the time of the hearing, the mother had obtained a new restraining order.

The Department’s court report indicated that the mother signed a case plan on 21 December 2006.  She visited her children once a week and provided necessary supplies.  While she had some problems controlling her children, she had started parenting classes as required by the case plan.  The mother had also started domestic violence classes.  (R. p. 112).  The social worker reported that the children were excited to see the mother and noted that the children tended to be a little overwhelming at the visitations.  (R. p. 114).

The court did not make any findings that supported its no contact order.  Cf. In re J.S., ___ N.C. App. ___, ___, 641 S.E.2d 395, 399 (2007) (affirming an order that provided for no visitation and no contact where the evidence showed that the respondent father beat, hit, and stomped the minor child, causing serious injuries).  The court heard evidence that B.L. knew about adult issues, knew about her mother’s romantic entanglements, and knew about the hearing.  The therapist did not know where B.L. obtained her information.  (T. pp. 117-18).  B.L. acted out after visitations with grandparents.  (T. p. 119).  B.L. used the internet, and she had e-mailed her mother.  (T. pp. 120-21).  The court did not make any findings with respect to this evidence, and the court did not find that the mother shared any inappropriate information with any of her children.

The mother’s failure to protect her children by allowing Timothy G. back into her life did not merit limiting her to supervised visitation and prohibiting any other contact.  The no contact provision is overly broad, inconsistent with the concurrent plan of reunification, and contrary to the best interests of the children because it prohibits all contact, no matter how positive.  The directive does not even permit the mother to send letters, cards, or gifts by sending these items through DSS.  The no contact directive is not the product of a reasoned decision and its entry constitutes an abuse of discretion.  The mother asks this Court to vacate the portions of the order limiting the mother to supervised visitation and prohibiting any other form of contact.

IV.
THE TRIAL COURT ERRED BY ADOPTING A CONCURRENT PLAN OF ADOPTION AND DIRECTING DSS TO PREPARE A PETITION TO TERMINATE PARENTAL RIGHTS.

Assignments of Error Nos. 4, 5, 6, 21

R. pp. 168-69, 171

A.
Standard of Review

The standard of review that applies to an assignment challenging a conclusion of law is de novo.  J.S.L., 177 N.C. App. at 154, 628 S.E.2d at 389.  The standard of review that applies to an assignment challenging a finding is whether the finding is supported by competent evidence.  J.S., 165 N.C. App. at 511, 598 S.E.2d at 660.  The standard of review that applies to a dispositional order is abuse of discretion.  Weiler, 158 N.C. App. at 477-78, 581 S.E.2d at 137.

B.
The trial court abused its discretion by adopting a concurrent plan of adoption and by directing DSS to prepare a termination of parental rights petition.

“In determining the reasonable efforts to be made with respect to a juvenile and in making such reasonable efforts, the juvenile’s health and safety shall be the paramount concern.  Reasonable efforts to preserve or reunify families may be made concurrently with efforts to plan for the juvenile’s adoption, to place the juvenile with a legal guardian, or to place the juvenile in another permanent arrangement.”  N.C.G.S. § 7B-507(d) (Appendix at p. A-11).  When making a permanent plan, the child’s best interests are paramount.  In re T.K., 171 N.C. App. 35, 39, 613 S.E.2d 739, 741, aff’d, 360 N.C. 163, 622 S.E.2d 494 (2005).  In this case, the children’s best interests were not furthered by the court’s adoption of a concurrent plan of adoption or the court’s decision to direct DSS to prepare a termination petition.  (R. p. 147, Dispositional Finding No. 4; R. p. 148).

The trial court continued reunification efforts in that these efforts were neither futile nor contrary to the children’s need for a safe, permanent home within a reasonable period of time.  See In the Matter of Harton, 156 N.C. App. 655, 660, 577 S.E.2d 334, 337 (2003); N.C.G.S. § 7B-507(b); N.C.G.S. § 7B-907(b).  The trial court did not make any findings with respect to the mother’s home or her progress on the plan.  Cf. In re M.J.G., 168 N.C. App. 638, 649-50, 608 S.E.2d 813, 819-20 (2005) (trial court did not err by ceasing reunification efforts where the mother was not making progress).  In this case, the mother made progress.  She obtained a new domestic violence protective order and ended her relationship with Timothy G..  She began taking parenting and domestic violence classes.  (R. p. 112).  She indicated that she understood that she made a mistake by believing Timothy G. and letting him back into her family’s life.  (T. p. 58).

The best interests of the children were not furthered by adopting the concurrent plan of adoption or by directing DSS to prepare a termination petition.  The court’s directives did not protect the children or facilitate permanence in the event that the mother failed to comply with the plan.  If the mother does not comply with the case plan, the court can make appropriate findings and adopt a suitable plan based on the evidence presented at a subsequent hearing.

The trial court abused its discretion by adopting a concurrent plan of adoption and by directing DSS to prepare a termination petition without making any findings to support those directives.  Accordingly, the mother asks this Court to vacate the portions of the order adopting a concurrent plan of adoption and directing DSS to prepare a petition for termination of parental rights.


CONCLUSION

For the reasons set forth in this brief, the Respondent‑Appellant Mother, Amanda G., asks this Court to vacate the portions of the order limiting the mother to supervised visitation, prohibiting any other contact with her children, adopting a concurrent plan of adoption, and directing DSS to prepare a petition for termination of parental rights.  The mother further asks this Court to remand this case to the trial court for consideration and approval of an appropriate visitation plan.
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