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QUESTIONS PRESENTED

I. WHETHER THE TRIAL COURT ERRED BY CONSIDERING LEGAL CONCLUSIONS TO BE FINDINGS OF FACT?

II. WHETHER THE TRIAL COURT’S CONCLUSIONS – THAT IT IS NOT POSSIBLE FOR THE MINOR CHILDREN TO RETURN HOME IMMEDIATELY OR WITHIN THE NEXT SIX MONTHS – ARE NOT SUPPORTED BY THE FINDINGS OF FACT ON THE RECORD? 
III. WHETHER THE TRIAL COURT ERRED WHEN IT DID NOT MAKE THE FINDINGS REQUIRED BY G.S. 7B-907(b) AT THE PERMANENCY PLANNING REVIEW HEARING?
                STATEMENT OF THE CASE

Juvenile petitions alleging that the minor children were dependent were filed by the Wilson County Department of Social Services on 29 August 2003. The children were adjudicated dependent in orders of adjudication and disposition filed on 27 October 2003.

A custody review and permanency planning hearing was conducted on 23 August 2006. Orders arising from that hearing in the Juvenile Session of the District Court of Wilson County were entered by the Honorable John C. Covolo and filed on 29 August 2006. The respondent-father filed notices of appeal from those orders on 29 September 2006.

The record on appeal was filed in the North Carolina Court of Appeals on 28 November 2006, under the provisions of Rule 3A of the Rules of Appellate Procedure. Appellate counsel for respondent filed a motion for a 10-day extension of time to file the brief on 28 December 2006. 
STATEMENT OF GROUNDS FOR APPELLATE REVIEW 


As a matter of right, pursuant to N.C.G.S. § 7B-1001 TA \l "N.C.G.S. 7B-1113" \s "N.C.G.S. 7B-1113" \c 2 .

STATEMENT OF THE FACTS

On 29 August 2003, the Wilson County Department of Social Services filed petitions alleging that B.G.H. (then age 10) and his sister, B.H. (age 7) were dependent juveniles (R pp. 4-5, 65-66). At that time, the children were living with their mother, Linda Norvell, their stepfather and their half-brother, D. (R p. 6). The petitions stated that Ms. Norvell had informed the Department that she was no longer willing or able to care for her children (R pp. 5, 66). The children’s father, respondent-appellant Billy Hamilton, was living in Grover, Cleveland County, North Carolina (R p. 7). He informed the Department that he wanted his children to live with him, but he was not considered for placement at that time because a home study conducted in a previous case by the Cleveland County Department of Social Services had not been approved (R pp. 5, 7, 66).

An adjudicatory and dispositional hearing was held on 1 October 2003. The children were adjudicated to be dependent and their custody was granted to the Department of Social Services (R pp. 6-12, 67-73). B.H. and B.G.H. (who is referred to in documents and in the transcript by his middle name, “G.”) were placed together in a foster home, with a plan for reunification with their mother (R pp. 9-10, 70-71). Mr. Hamilton was ordered to complete a number of services (R pp. 11, 72).

At a custody review and permanency planning hearing in December 2005, the court found that Mr. Hamilton had accomplished most of the requirements of his Family Services Case Plan by completing parenting classes, anger management and domestic violence assessments and a psychological evaluation (R pp. 13, 74). A home study on his home was approved (R pp. 14, 75). A petition for termination of parental rights which had been previously initiated by the Department of Social Services was suspended by the court, and the court adopted the Department’s recommendation that a plan of custody with Mr. Hamilton be considered concurrently with a plan of adoption for the children (R pp. 15, 17, 
76, 78). Custody review and permanency planning hearings were held in March and May 2006 (R pp. 19-28, 80-89), without a change in permanent plan. 

At the time the custody review and permanency planning hearing was conducted on 23 August 2006, B.G.H. was 13 years old and B.H. was 10 (R p. 41). Their mother had continued to visit the children occasionally, last seeing them in May 2006, but she had refused to complete a Family Services Case Plan; the Department of Social Services had been relieved of reunification efforts with her in January 2004, and she was not present in court (R pp. 32-33, 51, 53). Mr. Hamilton and his wife were present in court (R p. 51). They lived Shelby, Cleveland County, where Mr. Hamilton was employed, and had a five-hour drive to Wilson County (T pp. 32, 77).
During the hearing, the court heard testimony from social worker Latasha Ward, Mr. Hamilton and Mr. Hamilton’s wife, Terry Hamilton (see index of transcript). After hearing evidence, the court ordered a change in plan for the children to adoption, and ordered the Department of Social Services to proceed with the previous petitions to terminate the parents’ parental rights with respect to these children (R pp. 54-55, 112-113). The orders arising from this hearing were signed on 28 August by the Honorable John C. Covolo, and filed on 29 August 2006. Mr. Hamilton appeals from these orders. 
ARGUMENTS
I. THE TRIAL COURT ERRED BY CONSIDERING LEGAL CONCLUSIONS TO BE FINDINGS OF FACT.
Assignment of Error 4

R pp. 51-55, 109-113

Introduction 

Respondent-father Billy Hamilton is appealing the orders arising from the custody review and permanency planning hearing held on 23 August 2006, regarding his two minor children. In the composition of these orders, the court has outlined a number of findings of fact which more properly should be considered conclusions of law. 
Standard of Review

On appeal, the trial court's conclusions of law are reviewable de novo as to whether the findings of fact support the conclusions.  In re Huff, 140 N.C. App. 288, 291, 536 S.E.2d 838, 840 (2000) TA \l "In re Huff, 140 N.C. App. 288, 291, 536 S.E.2d 838, 840 (2000)" \s "In re Huff, 140 N.C. App. 288, 291, 536 S.E.2d 838, 840 (2000)" \c 1 ;  In re J.S.L., ___ N.C. App. ___,
___S.E.2d ___, (2006)(COA05-768) TA \l "In re J.S.L., ___ N.C. App. ___,
___S.E.2d ___, (2006)(COA05-768)" \s "In re J.S.L." \c 1 .
Factual Background
The custody review and permanency planning orders contain the following text: 

5. At the contested hearing, the Court considered the following criteria and made the following findings of fact regarding each:

...

(b). Where the Juvenile’s return home is unlikely, the efforts which have been made to evaluate or plan for other methods of care:

The juvenile’s return home is not possible at this time. Wilson County DSS is working towards the plan of Adoption with a concurrent plan of custody with a non-removal parent [Mr. Hamilton]. [B.H.] and [B.G.H.] have had a home visit with their father and continue visits and therapy on weekends. No visit or therapy has taken place since February 25, 2006.

...

(m). Whether it is possible for the Juvenile to be returned home immediately or within the next six months, and if not, why is it not in the juvenile’s best interest to return home:

It is not possible for the Juvenile to return home at this time. The Juvenile’s father has completed most of the requirements of his court ordered service plan. Since February 25, 2006, no contact has taken place between the Juvenile and the father. Mr. Hamilton has made no efforts to discuss concerns regarding Domestic Violence and attempted suicide as ordered by the Court.

(R pp. 52-53, 110-111)
.

Applicable Principles 
In In re Everette, 133 N.C. App. 84, 85, 514 S.E.2d 523, 525 (1999) TA \l "In re Everette, 133 N.C. App. 84, 85, 514 S.E.2d 523, 525 (1999)" \s "In re Everette, 133 N.C. App. 84, 85, 514 S.E.2d 523, 525 (1999)" \c 1 , this Court explained the difference between a finding of fact and a legal conclusion:

. . . the classification of a determination as either a finding of fact or a conclusion of law is admittedly difficult. As a general rule, however, any determination requiring the exercise of judgment, or the application of legal principles, is more properly classified a conclusion of law. 
Discussion
The orders arising from the review and permanency planning hearing each contain a lengthy section which is presented as the trial court’s facts, based on clear and convincing evidence (R pp. 51, 109). In the process of composing those sections of the orders, specifically the section designated as Finding of Fact 5, the trial court uses a checklist, adding specific details under each of the considered criteria headings. This prompt-and- response format illustrates the conclusory nature of many of the court’s findings. In particular, respondent notes that Findings of Fact 5(b) and 5(m), excerpted above in the Factual Background, express not merely facts based on evidence, but determinations based on the exercise of judgment.  

In Finding 5(b), in responding to the prompt “Where the Juvenile’s return home is unlikely, the efforts which have been made to evaluate or plan for other methods of care”, the court makes the conclusory statement that the children’s return home “is not possible at this time”. This statement reflects the result of the trial court’s judgment, not a fact based on evidence. 
Similarly, in Finding 5(m), the court responds to the prompt “Whether it is possible for the Juvenile to be returned home…and, if not, why is it not in juvenile’s best interest to return home” by stating that “It is not possible for the Juvenile to return home at this time.” Such a statement requires the exercise of judgment by the trial court; therefore, it is more properly designated as a conclusion of law than a fact. 
Conclusion

Because Findings of Fact 5(b) and 5(m) are actually conclusions of law, they are reviewable de novo. 
II. THE TRIAL COURT’S CONCLUSIONS – THAT IT IS NOT POSSIBLE FOR THE MINOR CHILDREN TO RETURN HOME IMMEDIATELY OR WITHIN THE NEXT SIX MONTHS – ARE NOT SUPPORTED BY THE FINDINGS OF FACT ON THE RECORD. 
ASSIGNMENT OF ERROR 3

R pp. 51-54, 109-112
Introduction 
The trial court concludes that the minor children cannot return home. However, the findings of fact made by the court fail to demonstrate that there would be any risk to the juveniles if they were returned to their father’s home at the conclusion of this hearing. 


Standard of Review

On appeal, the trial court's conclusions of law are reviewable de novo as to whether the findings of fact support the conclusions.  In re Huff, 140 N.C. App. 288, 291, 536 S.E.2d 838, 840 (2000) TA \s "In re Huff, 140 N.C. App. 288, 291, 536 S.E.2d 838, 840 (2000)"   In re J.S.L., ___ N.C. App. ___,
___S.E.2d ___, (2006)(COA05-768) TA \l "In re J.S.L., ___ N.C. App. ___,
___S.E.2d ___, (2006)(COA05-768)" \s "In re J.S.L." \c 1 .
Factual Background

Respondent-father Billy Hamilton is appealing the orders arising from the custody review and permanency planning hearing held on 23 August 2006, regarding his two minor children. At the hearing, testimony was given by social worker Latasha Ward, Mr. Hamilton and Mr. Hamilton’s wife, Terry Hamilton (see index of transcript). 

Ms. Ward testified the children had an unsupervised three-day visit at the Hamiltons’ house in December 2005, monitored by the Cleveland County Department of Social Services (T p. 14). That visit was followed by Mr. and Ms. Hamilton’s participation in two therapy sessions and visits, in January and February 2006 (T pp. 12-13). Ms. Ward testified that the Department was concerned about a report of domestic violence that Ms. Ward received from Terry Hamilton in March 2006 (T pp. 6, 21). The Department was also concerned when it learned about a suicide attempt by Mr. Hamilton which took place while he was incarcerated in August 2005 (T p. 23). Ms. Ward testified that she spoke to Mr. Hamilton in March or April 2006, at which time she told him the children could not visit Mr. Hamilton’s home until they met in person and spoke about the alleged domestic violence and other issues (T pp. 14-16, 18). She recalled speaking to him again in July 2006, and perhaps one or two other times (T p. 7). Ms. Ward also testified that she had received allowed the children to write letters to their father, and he had sent letters to them in July 2006; Ms. Ward determined that it was not in their best interest to receive the letters because they had not had contact with their father for several months, and she withheld the letters from them (T pp. 8-9).   

In the orders arising from this hearing, the court made the following conclusion:

5. At the contested hearing, the Court considered the following criteria and made the following findings of fact regarding each:

...

(b). Where the Juvenile’s return home is unlikely, the efforts which have been made to evaluate or plan for other methods of care:
The juvenile’s return home is not possible at this time. Wilson County DSS is working towards the plan of Adoption with a concurrent plan of custody with a non-removal parent [Mr. Hamilton]. [B.H.] and [B.G.H.] have had a home visit with their father and continue visits and therapy on weekends. No visit or therapy has taken place since February 25, 2006.

...

(m). Whether it is possible for the Juvenile to be returned home immediately or within the next six months, and if not, why is it not in the juvenile’s best interest to return home:

It is not possible for the Juvenile to return home at this time. The Juvenile’s father has completed most of the requirements of his court ordered service plan. Since February 25, 2006, no contact has taken place between the Juvenile and the father. Mr. Hamilton has made no efforts to discuss concerns regarding Domestic Violence and attempted suicide as ordered by the Court.

(R pp. 52-53, 110-111).

The court also noted Mr. Hamilton’s participation in the case in the following sections: 
5(a). …A Family Service Case Plan was established with the Juvenile’s father. Mr. Hamilton met most of the requirements of his FSCP by completing parenting classes, anger management and domestic violence assessment, and a psychological evaluation. In December 2005 a visit in the home of Mr. Hamilton was monitored by Cleveland County Department of Social Services. Mr. Hamilton has also attended therapy sessions/visits with [B.H.] and [B.G.H.]. Mr. Hamilton last visited with [B.H.] and [B.G.H.] on February 25, 2006. (R pp. 51, 109).
...

5(i). …Billy Ray Hamilton is the biological father of the children. A home study was done in Cleveland County on Mr. Hamilton and was approved. Mr. Hamilton has stated that he is willing to provide a safe environment for [B.H.] and [B.G.H.]. However, no visits or family therapy appointments have taken place since February 25, 31006. Mr. Hamilton has not made any efforts to continue contact with his children or DSS. (R pp. 52, 110).   

...

5(n). …Mr. Hamilton has not visited with the Juvenile since February 25, 2006… (R pp. 53, 111). 
...

5(q). …A Family Services case plan has been established with Mr. Hamilton. Weekend visits and therapy had previously been initiated. There has been no contact with Mr. Hamilton and the Juvenile since February 25, 2006… (R pp. 54, 112).
At the conclusion of the hearing, the court ordered that the children’s permanent plan be changed to adoption, and the court ordered the Department of Social Services to proceed with petitions to terminate the respondent parents’ rights (T p.    111; R pp. 54-55, 112-113). 

Applicable Principles 
The North Carolina juvenile code balances the important, and sometimes competing interests of family reunification, permanency for the child, and the best interest of the child. See N.C.G.S. § 7B-100; In re R.T.W., 359 N.C. 539(2005) TA \l "In re R.T.W., 359 N.C. 539(2005)" \s "R.T.W." \c 1 

 TA \l "In re R.T.W., 359 N.C. 539(2005)" \s "In re R.T.W., 359 N.C. 539(2005)" \c 1 . "The permanency planning process in Article 9 is meant to bring about a definitive placement plan for the abused, neglected, or dependent child." R.T.W. TA \s "R.T.W."  at 546. On the other hand, it is clear from the statutory framework of the Juvenile Code that one of the essential aims, if not the essential aim, of the dispositional hearing and the review hearing is to reunite the parent(s) and the child, after the child has been taken from the custody of the parent(s). In re Shue, 63 N.C. App. 76, 303 S.E. 2d 636 (1983), modified, 311 N.C. 586, 319 S.E.2d 567 (1984) TA \l "In re Shue, 63 N.C. App. 76, 303 S.E. 2d 636 (1983), modified, 311 N.C. 586, 319 S.E.2d 567 (1984)" \s "In re Shue, 63 N.C. App. 76, 303 S.E. 2d 636 (1983), modified, 311 N.C. 586, 319 S.E.2d 567 (1984)" \c 1  (interpreting former N.C.G.S. § 7A-657 TA \l "N.C.G.S. § 7A-657" \s "N.C.G.S. § 7A-657" \c 2 , which governed review of custody orders prior to the 1999 recodification of the Juvenile Code). 

    Our Supreme Court has held that the burden of proof in a review hearing does not rest on a parent trying to regain custody.  TA \l "In re Shue, 63 N.C. App. 76, 303 S.E. 2d 636 (1983), modified, 311 N.C. 586, 319 S.E.2d 567 (1984)." \s "In re Shue, 63 N.C. App. 76, 303 S.E. 2d 636 (1983), modified, 311 N.C. 586, 319 S.E.2d 567 (1984)." \c 1 Shue, 311 N.C. at 595-96, 319 S.E.2d at 573. In Shue, the mother sought to regain custody of her child after the court had removed the child and granted permanent custody to the father. Id. at 590, 319 S.E.2d at 570. The review hearing in Shue took place pursuant to the former N.C.G.S. § 7A-657 TA \s "N.C.G.S. § 7A-657" , which governed review of custody orders prior to the 1999 recodification of the Juvenile Code. In Shue, the Court held that § 7A-657 did not place any burden of proof upon the mother and that the trial court thus erred. Id. at 597 , 319 S.E.2d at 573-74. The Court noted that section 7A-657 contemplates that a child may be returned home when the trial court finds sufficient facts to show that the child will receive proper care and supervision from the parent(s), and it finds that such placement is in the best interest of the child. Id TA \s "In re Shue, 63 N.C. App. 76, 303 S.E. 2d 636 (1983), modified, 311 N.C. 586, 319 S.E.2d 567 (1984)" . at 596, 319 S.E.2d at 573.
Shue is thus instructive where the court conducts a 7B-907 hearing. This statute requires that the first determination the court must make at a permanency planning hearing is whether it is possible for the children to be returned to their home. The mandate of this section is the same as the reasoning in Shue: if children can go home, they should. The court is only required to make findings when it is not in the best interest for a child to be returned home. Effectively, the presumption is that if a child can safely be returned home, that is in the child’s best interest.
Discussion
In this case, the trial court concludes that the minor children cannot return home. However, the findings of fact made by the court fail to demonstrate that there would be any risk to the children if they were returned home at the conclusion of this hearing.  On the contrary, the findings of fact and the evidence demonstrate that these minor children could safely be returned to the care of their father, Mr. Hamilton. 
When this case was initiated, the children were living with their mother. The neglect alleged in the petitions was the result of the mother’s lack of care for the children, and they were removed from her home. At the time the children were adjudicated, both parents were ordered to participate in services; at the time of the hearing in August 2006, the court found that Mr. Hamilton had completed most of the requirements of his Family Service Case Plan. Mr. Hamilton had completed parenting classes, had an anger management and domestic violence assessment, and he had completed a psychological evaluation. His home had been approved as a safe and appropriate place for his children by the local Department of Social Services when they did a home study. His children had been allowed to have an unsupervised visit with Mr. Hamilton over the holidays, and he had been observed interacting with his children during previous supervised visits and therapy sessions.

N.C.G.S. § 7B-907 presumes that it is in the best interest for a child to go back to a parent’s home when possible. If the petitioner opposes returning a child to his or her home, the petitioner bears the burden of proving why it is not in the best interest of the child to do so. In re J.D.C., 174 NC App 157 (04-615) 10/18/2005 TA \l "In re J.D.C., 174 NC App 157 (04-615) 10/18/2005" \s "In re J.D.C., 174 NC App 157 (04-615) 10/18/2005" \c 1 . 
Here, there are no facts to indicate that the children would be at risk if they were returned to their father’s care. The court made no findings as to any ongoing domestic violence in Mr. Hamilton’s home or any mental health issues; there is no evidence of any criminal activity or substance abuse or inappropriate parenting. The father is employed, his home has been formally approved as a safe and appropriate place for children, and he has adequate resources to provide for the children. Thus, the court enumerates sufficient facts to show that the children will receive proper care and supervision from their father. 
The court details only two negative findings concerning Mr. Hamilton’s involvement in the case: his lack of participation in visits and therapy with the children since February 2006, and that he “has not made any efforts to continue contact with his children or DSS” (R pp. 52, 110). His lack of contact with the children for the previous six months is supported by the evidence. The second fact does not appear to be based on the evidence, as social worker Ward testified that she had received several phone calls from Mr. Hamilton and letters sent by him to his children. However, these findings concerning Mr. Hamilton do not necessarily indicate that he would be unable to provide a good home for his children, if they were returned to his care. As noted earlier, there are abundant indications that Mr. Hamilton has worked hard to satisfy the Department’s requirements and create a good environment for his children.
Conclusion

There are insufficient findings of fact to support the conclusion that the minor children cannot return home to their father’s care at the time of the permanency planning hearing. Because the trial court’s conclusion is in error, it should be vacated and the case remanded for a new hearing.   
III. THE TRIAL COURT ERRED WHEN IT DID NOT MAKE THE FINDINGS REQUIRED BY G.S. 7B-907(b) AT THE PERMANENCY PLANNING REVIEW HEARING. 

ASSIGNMENT OF ERROR 1
R pp. 51-55, 109-113
Introduction


After an adjudication of abuse, neglect or dependency, a trial court must periodically review the progress of the parents and the status of the children. When a trial court determines that the children are not to return home at the conclusion of a permanency planning hearing, the trial court must follow the structured analysis set forth by the legislature. Specifically, the trial court must consider the criteria set forth in N.C.G.S.. § 7B-907(b) TA \l "N.C.G.S.. § 7B-907(b)" \s "N.C.G.S.. § 7B-907(b)" \c 2 (1) through (6) and must make written findings of fact regarding those that are relevant. In this case, the court failed to make findings as to why it is not in the children’s best interest to return home (to be reunified with their father), and it also failed to make findings as to any barriers to their adoption.
Standard of Review


This Court must review this assignment of error to determine whether the trial court followed the statutory mandate of North Carolina General Statute 7B-907(b) by making written findings of fact, in order to demonstrate that the court considered relevant criteria of that statute in making its decision.
Factual Background

In the review and permanent planning orders arising from the hearing in August 2006, the court made the following conclusions:

5. At the contested hearing, the Court considered the following criteria and made the following findings of fact regarding each:

...

(m). Whether it is possible for the Juvenile to be returned home immediately or within the next six months, and if not, why is it not in the juvenile’s best interest to return home:

It is not possible for the Juvenile to return home at this time. The Juvenile’s father has completed most of the requirements of his court ordered service plan. Since February 25, 2006, no contact has taken place between the Juvenile and the father. Mr. Hamilton has made no efforts to discuss concerns regarding Domestic Violence and attempted suicide as ordered by the Court.

...

(o). Where the Juvenile’s return home is unlikely within six months, whether adoption should be pursued, and if so,, any barriers to the Juvenile’s adoption: 
Adoption with a concurrent plan of custody with a non removal parent is presently ordered. DSS is recommending that the plan be adoption and the action to terminate parental rights be reinstated at this time. 
(R pp. 52-53, 110-111).

The court then ordered the Department of Social Services to cease reunification efforts and proceed with the previous petition to terminate parental rights, and the court changed the permanent plan to adoption.
Applicable Principles


The common thread running throughout the Juvenile Code is that the court must consider the child’s best interest in making all placements whether at the dispositional hearing or the review hearing. In re Shue, 63 N.C. App. 76, 303 S.E. 2d 636 (1983), modified, 311 N.C. 586, 319 S.E.2d 567 (1984) TA \s "In re Shue, 63 N.C. App. 76, 303 S.E. 2d 636 (1983), modified, 311 N.C. 586, 319 S.E.2d 567 (1984)" . TA \s "In re Shue, 63 N.C. App. 76, 303 S.E. 2d 636 (1983), modified, 311 N.C. 586, 319 S.E.2d 567 (1984)." 
At a permanency planning hearing, if a child is not returned home, the court must consider the criteria set forth in N.C.G.S. § 7B-907(b). Furthermore, the court must articulate, in written findings, those criteria that are relevant. Of particular interest in this case are the following criteria: 

(1) Whether it is possible for the juvenile to be returned home immediately or within the next six months, and if not, why it is not in the best interest of the juvenile to return home…

(3) Where the juvenile’s return home is unlikely within six months, whether adoption should be pursued and if so, any barriers to the juvenile’s adoption…

N.C.G.S. § 7B-907(b)(1) and (3) TA \l "N.C. Gen. Stat. § 7B-907(b)(1) and (3)" \s "N.C. Gen. Stat. § 7B-907(b)(1) and (3)" \c 2 . 

Discussion


In the present case, the court determined that it was not possible for the minor children to return home to Mr. Hamilton’s care immediately or within the next six months, but failed to make the specific written findings required by N.C.G.S. § 7B-907(b)(1) regarding why it was not in the children’s best interest to return to their father’s home. The court also failed to make the written findings as to any barriers to the children’s adoption, as required by N.C.G.S. § 7B-907(b)(1), when it approved adoption as the permanent plan. These two errors will be discussed below.  
Best Interest Determination 


N.C.G.S. § 7B-907(b)(1) TA \l "N.C. Gen. Stat. Sec. 7B-907(b)(1)" \s "N.C. Gen. Stat. Sec. 7B-907(b)(1)" \c 2  requires the court to make written findings concerning whether or not it is possible for the juvenile to be returned home in the next six months, and if not,  “why it is not in the juvenile’s best interests to return home”. Here, the court concludes, in Finding of Fact 5(m) (see Factual Background section, above), that it is not possible for the children to return home. The court then finds that Mr. Hamilton had completed most of the court-ordered services, hadn’t been in contact with the children since February 2006, and hadn’t made an effort to discuss concerns of domestic violence and a suicide attempt. However, the court fails to articulate, in its written findings, why it is not in the children’s best interest to return to their father’s home. 

The court’s findings are not clear and unequivocal on the best interest issue. Finding of Fact 5(m) demonstrates some ambiguity in the facts regarding the father: while failing to satisfy the court in some areas, he has been compliant in a number of others. As noted previously in Argument II, the court found that Mr. Hamilton had completed parenting classes, completed an anger management and domestic violence assessment, completed a psychological evaluation, and had his home approved as a safe and appropriate place for his children after a home study. These positive, enumerated accomplishments could have been used to support a positive finding with regard to the children’s  best interest in returning to their father’s home.

When the court concludes, in Finding of Fact 5(m), that return to the home of their father is contrary to the best interest of the children, the court fails to explain its reasoning. The court has not connected the dots between the findings regarding the respondent-father’s situation and the best interest of the children; it has not explicitly done what it is required to do by N.C.G.S. 7B-907(b)(1), in making a specific written finding as to why it is not in the children’s best interest to return home. Therefore, the court has not followed the requirement of this section of the statute. 

Barriers to Adoption

N.C.G.S. § 7B-907(b)(3) TA \l "N.C. Gen. Stat. Sec. 7B-907(b)(3)" \s "N.C. Gen. Stat. Sec. 7B-907(b)(3)" \c 2  requires the court to consider whether adoption should be pursued and, if so, to make written findings regarding “any barriers to the juvenile’s adoption”. Here, the court finds, in Finding of Fact 5(o), that adoption should be pursued. However, the court fails to articulate, in its written findings, any barriers that might exist to the minor children’s adoption. 


In requiring written findings regarding what barriers might exist to a child’s adoption, the legislature intended that the courts give careful consideration to each child’s unique situation before mandating a plan of adoption. The courts are to consider what barriers may exist in order to assure that adoption will not be an unrealistic, unachievable plan merely recited in a court order, but a viable plan to achieve permanency for a child.  


Here, the court did not make any written findings regarding barriers that might exist to these children’s adoption. In this case, B.H. is 10 and B.G.S. is 13 years old. While older children are sometimes adopted, it often proves difficult to find an adoptive home for an older child. The age of these children is a barrier to adoption that the court did not consider. Additionally, the order finds that both children have been diagnosed with Attention Deficit Disorder, for which they take medication (R pp. 53. 111); this condition may also make it more difficult to find an adoptive home for these children. Such possible barriers, unacknowledged in the court’s order, may indicate that adoption is not a realistic plan to achieve a safe and permanent home for these children. 
Conclusion 
The trial court failed to make specific written findings regarding (1) why it was not in the children’s best interest to return to Mr. Hamilton’s home, and (2) any barriers to the children’s adoption. The court is required to make such findings by N.C.G.S. § 7B-907(b) if, as here, the court has determined that a child is not to return home at the conclusion of a permanency planning hearing. Without such written findings, the court has not demonstrated that it considered relevant criteria of that statute in making its decision.
Because the trial court’s order fails to comply with N.C.G.S. § 7B-907(b), these orders should be vacated and remanded to the trial court for further findings of fact. 

CONCLUSION

For the reasons set forth in the arguments above, this order should be vacated, and the case remanded to the trial court. 

Respectfully submitted, this ______ day of January, 2007. 
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� Note: Under the section designated in these two orders as Finding of Fact 5, there are numerous subsections which were not identified individually by any alphanumeric designation. For ease of discussion, these subsections were given designations in the record on appeal by counsel. In this Argument and in those following, these subsections will be referred to as 5(a), 5(b), etc. (see R pp. 51-54, 109-112).





