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QUESTIONS PRESENTED

******************************************

I.
 Should the trial court’s decision be reversed, because it erred

in failing to hold a timely hearing, as mandated by N.C.G.S. § 7b-801 & 803 (2003), and its failure to do so constitutes reversible error?  
II.
 Should the trial court’s decision be reversed, because it erred

in adjudicating the minor child to be neglected when it had insufficient clear, 
cogent, and convincing evidence that the child was neglected, and the 

Department failed to carry its burden of proof?
III.
 Should the trial court’s decision be reversed, because it erred

in adjudicating the minor child to be dependent when it had insufficient clear, 
cogent, and convincing evidence that the child was dependent, and the child is 
not dependent pursuant to North Carolina law?
IV.
 Should the trial court’s decision be reversed, because it erred

in changing the permanent plan for the child to adoption/TPR when it violated the statutory mandates of applicable North Carolina law?
STATEMENT OF THE CASE
This case was initiated when the Cumberland County Department of Social Services [hereinafter “DSS,” “the Petitioner,” or “the Department,”] filed a Petition on 20 Sept. 2004 alleging that an infant, B.M., [hereinafter “Baby B.”] was neglected and dependent.  On 22 September the trial court held a hearing, and continued nonsecure custody.   On 28 September the trial court held a hearing, and continued nonsecure custody.  On 28 October the trial court held a hearing, and continued nonsecure custody.
On 23 November 2004, the trial court held another hearing, and again continued nonsecure custody.  On 4 January 2005, the trial court held a hearing, and continued nonsecure custody again.  On 31 January 2005, the trial court held a hearing, and again continued nonsecure custody.  On 2 March 2005, 27 April 2005, 29 June 2005, 3 August 2005, 10 August 2005, 31 August 2005,  29 September 2005, and 26 October 2005, the trial court held hearings, and continued nonsecure custody.
On 11 January 2006 - - sixteen (16) months after the removal Petition was filed - -  the hearing on the merits of that Petition was held, and B.M. was adjudicated to be a neglected and dependent child.  At that time, the trial court additionally ordered that the permanent plan for Baby B. would be TPR/adoption, that DSS was relieved of reunification efforts, and that there would be no further visits between Baby B. and his parents.  The order was entered on 30 January 2006, and the parents appealed.
STATEMENT OF THE GROUNDS FOR APPELLATE REVIEW
Respondent-mother appeals pursuant to North Carolina General Statute §7B- 1001(3) which provides for appeal subsequent to adjudication and disposition.  The order entered by Judge Pone adjudicating Baby B. to be neglected and dependent, and continuing him in the custody of the Department is a final order, and appeal to this Honorable Court is, therefore, proper.

STATEMENT OF THE FACTS
On 20 Sept. 2004, the Cumberland County Department of Social Services [hereinafter “DSS,” “the Petitioner,” or “the Department,”] filed a Petition alleging that Baby B., who was approximately a week old, was neglected and dependent (R. p. 2-6).  The Petitioner alleged that the child was living in an injurious environment, in a home where another child had been subjected to neglect or abuse by an adult regularly living in the same home (R. p. 2-3).  It further alleged that Baby B. and his mother tested positive for cocaine at the time of the baby’s birth, and that the mother was “using” at the time the Petition was filed (R. p. 3).  Additional allegations were that two older children had been removed, and TPR was pending on those children, due to domestic violence (R. p. 3).

On 22 September 2004, the trial court held a nonsecure custody hearing, and custody was continued (R. p. 13).   On 28 September the trial court held another nonsecure hearing, and continued custody again (R. p. 16).  On 28 October the trial court held a hearing, and continued nonsecure custody once again (R. p. 21).
On 23 November 2004, the trial court held another hearing, and again continued nonsecure custody (R. p. 23).  On 4 January 2005 (R. p. 25), 31 January 2005 (R. p. 27), 2 March 2005 (R. p. 29), 27 April 2005 (R. p. 31), 29 June 2005 (R. p. 34), 3 August 2005 (R. p. 36), 10 August 2005 (R. p. 38), 31 August 2005 (R. p. 40),  29 September 2005 (R. p. 42), and 26 October 2005 (R. p. 44), the trial court 
held hearings, and ordered that Baby B. remain in nonsecure custody.

On 11 January 2006, a hearing on the merits of DSS’s 20 Sept. 2004 removal Petition was held, sixteen (16) months after the Petition had been filed (R. p. 49).  At the hearing, a social worker testified.  The primary issues of concern regarding the parents were substance abuse and domestic violence (T. p. 5, lines 9-11).   The witness did not know whether or not the Respondent-mother, Anita Watson, had completed drug treatment at the Veteran’s Administration (T. p. 19, lines 6-16).  She also testified that while Baby B. tested positive for cocaine at the time of his birth, that he was healthy at the time he was taken into DSS custody (T. p. 27, line 20, through p. 28, line 7).
Baby B. was removed from his grandmother’s home (T. p. 8, line 8, through p. 30, line 4;  p. 37, lines 8-16).  The social worker testified that the grandmother’s home was a suitable placement for the child (T. p. 28, line 23, through p. 30, line 4).  She also testified that at the time the Petition was filed, the father was in jail, and not living with Ms. Watson (T. p. 32, lines 11-19).

Baby B. was adjudicated to be a neglected and dependent child.  During that same hearing, the trial court ordered that the permanent plan for Baby B. would be TPR/ adoption, that DSS was relieved of reunification efforts, and that there would be no further visits between Baby B. and his parents.  The order was entered on 30 January 2006, and the parents appealed.
STANDARD OF REVIEW

Generally, the scope of appellate review in cases brought pursuant to the Juvenile Code is one of determining whether the Findings of Fact made by the trial court are supported by clear, cogent and convincing evidence,  In re Huff, 140 N.C. App. 288, 291, 536 S.E.2d 838, 840 (2000), quoting In re Allred, 122 N.C. App. 561, 565, 471 S.E.2d 84, 86 (1996).  In an adjudication hearing, allegations of neglect must be proved by clear and convincing evidence. N.C.G.S. § 7B-805 (2003).

Clear, cogent, and convincing evidence is a standard which is, "greater than the preponderance of the evidence standard required in most civil cases.”  In re Montgomery, 311 N.C. 101, 109-110, 316 S.E.2d 246, 252 (1984).  "It is defined as “evidence which should 'fully convince.'” In re Smith, 146 N.C. App. 302, 304, 552 S.E.2d 184, 186 (2001), citing,  Williams v. Blue Ridge Bldg. & Loan Ass'n, 207 N.C. 362, 364, 177 S.E.2d 176, 177 (1934) (citation omitted).  The Petitioner bears the burden of proof, N.C.G.S. § 7B-506 (2003).

The purpose of an initial adjudicatory hearing is to test the removal Petition filed by the Department to determine whether the allegations made in the Petition are supported by clear, cogent, and convincing evidence, N.C.G.S. §7B–802(2003), such that the child in question can be considered to be abused, neglected, or dependent according to definitions provided by the General Assembly, N.C.G.S. §7B–101 (2003), as interpreted by case law, and in keeping with the expressed goals of the 
Juvenile Code, N.C.G.S §7B–100.
"Whether a child is neglected is a conclusion of law which must be supported by adequate findings of fact," In re McLean, 135 N.C. App. 387, 390, 521 S.E.2d 121, 123 (1999).  Conclusions of Law are reviewable de novo by this Court, In re Pope 144 N.C. App. 32,40, 547 S.E. 2d 153,158 (Tyson, J., dissenting), aff'd, 354 NC 359(2001) citing, Starco, Inc. v. AMG Bonding and Ins. Services, Inc., 124 N.C. App. 332, 335-36, 477 S.E.2d 211, 214-15 (1996).

If the trial court concludes that the Petitioner has met its burden of proving abuse, neglect, or dependency during the adjudication hearing, a dispositional hearing is held where the trial court has discretion to, "design an appropriate plan to meet the needs of the juvenile." N.C.G.S §7B–900.  The trial court's disposition is reviewed on an abuse of discretion standard.  

Abuse of discretion can be found where the findings are not supported by clear, cogent, and convincing evidence, and where the findings, in turn, do not support the conclusions. "All dispositional orders of the trial court in abuse, neglect and dependency hearings must contain findings of fact based upon the credible evidence presented at the hearing."  In re Eckard, 144 N.C. App. 187, 199, 547 S.E.2d 835, 842 (2001) citing, In re Helms, 127 N.C. App. 505, 510-11, 491 S.E.2d 672, 676 (1997); appeal after remand, 148 N.C. App. 541, 559 S.E.2d 233 (2002);  In re A.P., ___ N.C. App. ___, ___ S.E.2d ___ (Filed 5 September 2006, COA05-1105)(2006 N.C. 
App. LEXIS 1900).
In the case at Bar, Respondent-mother, Ms. Watson,  has assigned error to a 
lack of sufficient evidence to support the Findings of Fact, and abuse of discretion 
during disposition, and additionally to the trial court's failure to make required Findings of Fact when it devised a permanent plan for the child.  When entering a dispositional order establishing a permanent plan for a child, “the trial court can only order the cessation of reunification efforts when it finds facts based on credible evidence presented at the hearing that support its conclusion of law to cease reunification efforts.” In re Weiler, 158 N.C. App. 473, 478, 581 S.E.2d 134, 137 (2003)(emphasis added).  

Examination of the Findings and Conclusions is conducted in pari materia with the expressed goals of the Juvenile Code, N.C.G.S §7B-100,  In re L.L., 172 N.C. App. 689, at 703, 616 S.E.2d 392, 400 (2005) citing, State v. Boltinhouse, 49 N.C. App. 665, 667-68, 272 S.E.2d 148, 150(1980).  The goals of the Juvenile Code include protecting the Constitutional rights of the parent and child, Eckard, 144 N.C. App. 187, 199, 547 S.E.2d 835, 842 (2001) quoting N.C.G.S. § 7B-100(2003)(". . . To provide procedures for the hearing of juvenile cases that assure fairness and equity and that protect the constitutional rights of juveniles and parents.").  See also, In re Stumbo, 357 N.C. 279, 582 S.E.2d 255(2003)(purpose of the Juvenile Code is to, "assure fairness and equity and. . . protect the constitutional rights of juveniles and 
parents . . . . ").  
Ms. Watson assigned error to the trial court's disregard for her Constitutional 
rights as a parent.  Government action is subjected to a strict scrutiny standard of review when a fundamental right is at stake,  Huntington Properties, L.L.C. v. Currituck Co., 153 N.C. App. 218, 569 S.E.2d 695 (2002).  Parenting one's child is a fundamental right, Thrift v. Buncombe County DSS, 137 N.C. App. 559, 563, 528 S.E.2d 394, 396 (2000)("As the link between a parent and child is a fundamental right worthy of the highest degree of scrutiny. . . the trial court must fulfill all procedural requirements in the course of its duty to determine whether allegations of neglect are supported by clear and convincing evidence."); Price v. Howard, 346 N.C. 68, 79, 484 S.E.2d 528, 534-35 (1997).  

Finally Respondent-mother, Anita Watson, also assigned error to the violation of various statutes.  Violation of the clear mandate of a statute has been held by this Honorable Court to constitute error per se, see, e.g., In re Alexander, 158 N.C. App. 522, 581 S.E.2d 466 (2003); State v. Parker, 350 NC 411, 516 S.E.2d 106 (1999); State v. Hucks, 323 N.C. 574, 581, 374 S.E.2d 240, 245 (1988).  “The use of the word ‘shall’ by our Legislature has been held by this Court to be a mandate, and the failure to comply with this mandate constitutes reversible error,” In re Z.T.B., 170 N.C. App. 564, 569, 613 S.E.2d 298, 300 (2005), citing In re Eades, 143 N.C. App. 712, 713, 547 S.E.2d 146, 147 (2001); In re Johnson, 76 N.C. App. 159, 331 S.E.2d 
756 (1985); In re Wade , 67 N.C. App. 708, 313 S.E.2d 862 (1984).
Although this Honorable Court previously held that failure to comply with the 
clear mandate of a statute was prejudicial error per se,  In re Richard v. Michna, 110 N.C. App.817, 822, 431 S.E.2d 485, 488(1993), in cases involving timeliness, panels of this Court have more recently required a showing of prejudice; see, e.g., In re L.E.B. & K.T.B., 169 N.C. App. 375, 610 S.E.2d 424, 426 (2005), and In re C.J.B. & M.G.B., 171 N.C. App. 132, 134, 614 S.E.2d 368, 369 (2005); but c.f., State v. Hucks, 323 N.C. 574, 581, 374 S.E.2d 240, 245(1988)(holding that failure to appoint additional counsel in a capital case in a timely manner is a violation of the statute, which is prejudicial error per se).

ARGUMENT
I.
THE TRIAL COURT ERRED IN FAILING TO HOLD A TIMELY HEARING, AS MANDATED BY N.C.G.S. § 7B-801 & 803 (2003), AND ITS FAILURE TO DO SO CONSTITUTES REVERSIBLE ERROR.

ASSIGNMENT OF ERROR NO. 7, 12 R. p. 64-5.
As stated above (see supra at p. 6) the purpose of the adjudicatory hearing is to test the allegations made in the removal Petition to see whether they are supported by clear, cogent, and convincing evidence, and to determine if the child is abused, neglected, and/or dependent pursuant to the definitions provided in N.C.G.S. § 7B-101 (2003).  North Carolina General Statutes § 7B-801(2003) mandates that the hearing on the merits of the Petition must be held within sixty (60) days from the date on which the Petition was filed.  The Juvenile Code provides for reasonable continuances, when necessary to acquire additional information or evidence, or to allow the parties to conduct “expeditious” discovery.  “Otherwise continuances shall be granted only in extraordinary circumstances when necessary for the proper administration of justice or in the best interests of the juvenile.” N.C.G.S. § 7B-803 (2003).  
North Carolina General Statutes § 7B‑506 states in pertinent part:

No juvenile shall be held under a nonsecure custody order for more than seven calendar days without a hearing on the merits or a hearing to determine the need for continued custody. A hearing on nonsecure custody conducted under this subsection may be continued for up to 10 business days with the consent of the juvenile's parent, guardian, custodian, or caretaker and, if appointed, the juvenile's guardian ad litem. . . .The State shall bear the burden at every stage of the proceedings to provide clear and convincing evidence that the juvenile's placement in custody is necessary.

N.C.G.S. § 7B‑506 (2003)(emphasis added).  
In the case at Bar, the adjudication hearing was held on or about 478 days - - sixteen (16) months - - after the removal Petition was filed, or approximately eight (8) times longer than allowed by statute.  Such a lengthy delay constitutes reversible error.   There was no evidence that the parents consented to these endless delays, and there was evidence that the child’s placement in custody was unnecessary, since his grandmother was available to provide care for him.
Although, as stated above  this Honorable Court previously held that failure to 
comply with the clear mandate of a statute was prejudicial error per se, more recently the Court has been requiring Respondent-parents to prove that they suffered a prejudice as a result of the delay (see supra at p. 9).  However, this Court has also held that the longer the delay, the less need there is to prove such prejudice, In re C.J.B., 171 N.C. App. 132, 135, 614 S.E.2d 368, 370 (2005).  A delay of sixteen (16) months is sufficient to obviate the need to prove prejudice.
However, the Respondent-mother was highly prejudiced by the delay.  The orders entered by the trial court continuing nonsecure custody of her infant were temporary orders from which she could not appeal in order to get relief from this Honorable Court.  Thus she was prevented from presenting to this Court the argument that her child was not neglected, within the meaning of the law, for more than a year.  
There is no clear, cogent, and convincing evidence in the Record to indicate how often the mother was permitted to visit with her son.  One hour per week is typical in these cases.  During those sixteen (16) months, the mother would then have been allowed to see her son for a total of approximately sixty-four (64) hours, which adds up to a total of less than two-and-a-half (2 ½) days.  However, Ms. Watson was not able to spend even that much time with her baby, because the mother missed one (1) visit with her child, on 3 November 2005, and visits were suspended after that time (R. p. 47).  There is no evidence in the Record to indicate why, after apparently 
visiting with her child for a year, that she missed that one (1) visit – was she ill?  unable to secure transportation?  The Record cannot supply the answer.  Ms. Watson could not appeal the termination of her rights to see her child - - or, perhaps more importantly, Baby B’s right to see his mother - - until after the adjudication/ disposition hearing.

There was further prejudice because the trial court and the parties (and respective attorneys) were confused about, and could not agree on, what time period and which events were relevant for the court to consider.  Such a huge amount of time had elapsed between when the Petition was filed, and when the hearing was held that it was confusing and difficult to test whether the allegations made in the Petition 
were supported by clear, cogent, and convincing evidence, N.C.G.S. §7B–802(2003).

Counsel for the Respondent-parents objected to the wealth of information which was allowed into evidence concerning events which transpired years before the child was even born (T. p. 6, line 11, through p. 12, line 15).  Yet when counsel for the Respondent-father tried to introduce evidence regarding what the father had accomplished during the months after the child was born, the Department objected, and the objection was sustained (T. p. 31, line 7, through p. 32, line 5).  The trial court tried to express its own confusion:  “This is an unusual case in that we all know that they’re inextricably linked,” (T. p. 32, lines 8-9).  But the events would not have been “inextricably linked” if the hearing had been timely held, according to the mandate of the legislature. 

Further confusion - - and prejudice - - was caused by the fact that the social worker who testified “was not involved” when B.M. was taken into DSS custody, and “did not get involved in this case until November,” and did not have access to the records regarding him until November,  even though B.M. was born in early September (T. p. 28, lines 6-22).  How, then, could she testify regarding whether the allegations made in the Petition were true or not?
The social worker had not had any contact with the mother since May of 2004, four (4) months before Baby B. was born (T. p. 18, lines 19-24).  She did not know whether, at the time the Petition was filed, the home from which the child was removed was safe and suitable.  She testified that at the time of the hearing, sixteen (16) months after the child was removed, that the grandmother’s home was suitable 

then. (T. p. 29, line 10, through p. 30, line 4).  She also had not visited Ms. Watson’s 

own home after 19 April 2004, (T. p. 30, lines 5-23) so she did not know the condition of Ms. Watson’s home at the time the Petition was filed either.  And at the time the Petition was filed, Mr. B. - - the father of the child and the domestic violence perpetrator - -  was not living in Ms. Watson’s home (T. p. 30, line 24, through p. 31, line 3).  How, then, could the allegations in the petition, that the child was at risk of being exposed to domestic violence, be found to be true?

This Court has held - - even though the rights of parents are constitutionally protected, and the rights of foster caregivers, prospective adoptive parents, and other parties to these cases are not - - that it is insufficient for Respondent-parents to demonstrate that they have been prejudiced by delays in these cases, but instead that reversible error occurs only when Respondent-parents additionally prove that other parties have been prejudiced as well.  See, e.g., In re As.L.G. and Au.R.G, 173 N.C. App. 551, 619 S.E.2d 561 (2005).  The social worker in the case sub judice filed a report indicating that Baby B. is “with a family who loves him” who will “give him permanency and stability,” which he “deserves.”  (R. p. 47).  This indicates that the prospective adoptive family and the child have been prejudiced, due to lack of speedy resolution of this case, in addition to the prejudice to Respondent-mother, Ms. Watson, who has been deprived of visits with her child since 3 November 2005(R. p. 47).
The North Carolina General Assembly has made the protection of the Constitutional rights of parents part of our statutory scheme, and thus a parent's right to the care, custody, and control of his/her children is not just guaranteed by Constitutional law, it is also guaranteed by statutory law.  Specifically, one of the stated purposes of the Juvenile Code is to,

. . . provide procedures for the hearing of juvenile cases that assure fairness and equity and that protect the constitutional rights of juveniles and parents . . . . and to provide standards. . . for the return of juveniles to their homes consistent with preventing the unnecessary or inappropriate separation of juveniles from their parents. 

In re R.T.W., 359 N.C. 539, 543, 614 S.E.2d 489, 492 (2005), citing N.C.G.S. § 7B-100 (2003).  While this right is not absolute, termination should occur only “when necessary in order to perfect the permanent plan for the juvenile.” N.C.G.S. § 7B-907(e) (2003).

"When the State moves to destroy weakened familial bonds, it must provide the parents with fundamentally fair procedures.”  Santosky v. Kramer, 455 U.S. 745, 753-54, (1982) (emphasis added).  “[F]orced dissolution of [a parent's] parental rights have a more critical need for procedural protection than do those resisting state 

intervention into ongoing family affairs.” Id., at 753.

The Fourteenth . . . Amendment’s Due Process Clause . . . guarantees more than fair process. . . .The Clause also includes a substantive component that provides “heightened  protection against government interference with certain fundamental rights and liberty interests.” The liberty interest at issue in this case – the interest of parents in the care, custody, and control of their children – is perhaps the oldest of the fundamental liberty interest recognized by this court.

Troxel v. Granville, 530 U.S. 57, at 65 (2000)(citation omitted).


In summary, the sixteen-month delay between the filing of the Petition and the hearing on the merits was such an extremely long delay that a showing of prejudice should not be required.  Substantial prejudice has been shown, however, and the trial court violated both Ms. Watson’s statutory rights in addition to her constitutional rights.  The trial court should be reversed.

II.
 THE TRIAL COURT’S DECISION SHOULD BE REVERSED, BECAUSE IT ERRED IN ADJUDICATING THE MINOR CHILD TO BE NEGLECTED WHEN IT HAD INSUFFICIENT CLEAR, COGENT, AND CONVINCING EVIDENCE THAT THE CHILD WAS NEGLECTED, AND THE DEPARTMENT FAILED TO CARRY ITS BURDEN OF PROOF.
        ASSIGNMENTS OF ERROR NO. 1-2, 4, 8,9,11, 14-40; R 64-68.
In the case at Bar, the Petitioner’s argument boils down to this and this alone:  the parents of Baby B. have two (2) older children who are in DSS custody, and therefore, Baby B. is a neglected child, and his parents are incapable of changing, so DSS should not have to bother trying to help them.  Adjudicatory Findings of Fact No’s 11, 12, 13, 14, 15, 16, 17, 25, 26, and 27, all concern the cases and situations regarding the two (2) older children, (R. p. 50-51) and not Baby B..  The Petitioner never created a Family Services Case Plan for Baby B. and his parents, and never made any effort at all to reunify Baby B. with his mother.  The Petitioner acknowledged that it never made reasonable efforts at reunification, and the trial court found same as a fact, multiple times (R. p. 14, 17, 22, 24, 26, 28, 30, 32, 35, 37, 39, 41, 43, 45).
Reasonable efforts at reunification are required by federal law, to wit: the Adoption and Safe Families Act, [ASFA,] 42 U.S.C  620-679 (1997). Judicial determinations that reasonable efforts have been made are considered  "important safeguard(s) against inappropriate agency action" which are not supposed to become "a mere pro forma exercise in paper shuffling to obtain Federal funding." While specific terminology need not be used, "[i]t must be clear, however, that the court really determined that the agency actually made reasonable efforts." Debra Baker, Making Sense of the ASFA Regulations 33,35 (2001).  By failing to require the Department to make reasonable efforts to reunify Ms. Watson with her child, (R. p. 8, para. #17,) and by changing the plan to TPR/adoption at the adjudication/disposition hearing, the trial court also failed to protect her rights to due process.

The testimony of the social worker at the adjudication hearing was that the issues which caused Baby B. to come into custody were domestic violence and substance abuse by the mother (T. p. 5, lines 9-11).  Yet, the social worker admitted during her testimony that she did not know whether the mother had completed her drug treatment program or not (T. p. 18, line 16, through p. 19, line 16).  The Petitioner had the burden of proving it, if the mother had failed to complete the drug treatment program;  the mother did not have the burden of proving that she had 
completed it, N.C.G.S. § 7B-506 (2003).  The court could not presume that the 
mother had failed to complete it.  


Baby B. allegedly tested positive for cocaine at birth (Finding of Fact no. 8, p. 49).  The only evidence of this was based on inadmissible hearsay.  The social worker who testified did not receive the case until approximately two (2) months after the Petition was filed.  Her testimony regarding the positive cocaine test was based on what another social worker told her (T. p. 19, line 20, through p. 20, line 14,) and her review of records which someone else gave her (T. p. 26, line 11, through p. 27, line 18).  The social worker admitted that, to her knowledge, the child was healthy when he was taken into custody (T. p. 26, line 20, through p. 28, line 7).  Similarly, there was no evidence to support Findings 18 & 29.
Dispositional Finding of Fact no. 4 states that, “the respondent parents have failed to alleviate the conditions which led to the removal of the minor child.”  That statement is a Conclusion of Law, not a Finding of Fact, and is reviewable de novo (see supra at p. 7).  There was insufficient clear, cogent, and convincing evidence to support a finding or conclusion that the mother failed to address her substance abuse issues.

The other condition which DSS said the mother needed to alleviate was domestic violence.  An element pervasive in this case was the "blame the victim" mentality with which the Petitioner approached this case.  This is reflected in the language in the Petition, in the Order, and in the testimony.  The ubiquitous phrase was that there was "domestic violence between the respondent parents." (see, e.g., R. p. 50, paragraph 14; T. p. 8, lines 9-12; p. 9, lines 7-10).  That is similar in its absurdity to saying, “there was rape between the parties.”  No witnesses such as police officers (who might have witnesses domestic violence, or its aftermath) testified, nor did any medical personnel (who might have treated the mother for injuries related to domestic violence) testify.  Findings no’s 8, 9, 15, 16, 22, 25, and 
30 are not supported by competent clear, cogent, and convincing evidence.
The fact is that Ms. Watson was a victim of domestic violence, and taking her children away from her simply re-victimizes her, and is an inappropriate response to the problem.   It demonstrates a singular lack of understanding of and training on the dynamics of the domestic violence relationship. (See, Appendix, at 16.) Those outside violent relationships looking in at them, unless properly trained, can conclude that the woman (irrationally) makes a conscious choice to stay.  Victims and families afflicted with domestic violence and substance abuse require appropriate intervention plans to keep children and their non-offending parent safe. (See, Appendix, at 24.)  Ms. Watson and her children were not provided appropriate intervention services.  
Further, the social worker testified that she did not know whether there were any incidents of domestic violence occurring at the time that Baby B. was removed from his mother because she did not become involved in the case until approximately two (2) months later (T. p.  28, lines 3-15).  And, in fact, Mr. B. was not living with the mother at the time of the Petition (T. p. 30, line 12, through p. 31, line 3).  He was, in fact, in jail at the time (T. p. 32, lines 11-19).  All of the social worker’s testimony regarding the events surrounding removal were repetitions of things she had been told by others, and as such, constituted inadmissible hearsay (see, e.g., T. p. 5, line 23, through p. 7, line 22).
At the close of Petitioner’s evidence, counsel for Respondent-mother moved 

for a directed verdict, (T. p. 34, lines 10-14) as did counsel for the Respondent- father 
(T. p. 37, lines 1- 25).  The Motion should have been granted.  In In re Mashburn, 162 N.C. App. 386, 591 S.E.2d 584, 591 (2004), this Honorable Court held that, 
“In testing the sufficiency of the evidence at the close of ... evidence, the standard is whether there is substantial evidence to support the allegations of the petition, viewing the evidence in the light most favorable to petitioner, and giving petitioner the benefit of every reasonable inference to be drawn from the evidence.” In re Cusson, 43 N.C. App. 333, 335, 258 S.E.2d 858, 860 (1979). “The test is whether there is substantial evidence to support the petitioner's allegations.” In re Gleisner, 141 N.C. App. 475, 478, 539 S.E.2d 362, 364 (2000).
Mashburn, id.


In the case sub judice, there was not substantial enough evidence to support the allegations in the Department’s Petition.  The social worker acknowledged that despite being born with some amount of cocaine in his system, Baby B. was a healthy child.  He was not at risk for domestic violence at the time, because the father was incarcerated.  The child was in his grandmother’s home, which the social worker acknowledged was a suitable, good environment (T. p.29, line 10, through p. 30, line 4;  p. 32, line 25, through p. 33, line 5).

For all the above stated reasons, there was insufficient clear, cogent, and convincing evidence to support the Findings of Fact.  The Findings in turn do not support a legal Conclusion that Baby B. was a neglected child.  The Petition should have been dismissed, and Baby B. should not have been adjudicated to be a neglected child.  The trial court should be reversed.

III.
 THE TRIAL COURT’S DECISION SHOULD BE REVERSED, BECAUSE IT ERRED IN ADJUDICATING THE MINOR CHILD TO BE DEPENDENT WHEN IT HAD INSUFFICIENT CLEAR, COGENT, AND CONVINCING EVIDENCE TO DETERMINE THAT THE CHILD WAS DEPENDENT, AND THE CHILD IS NOT DEPENDENT PURSUANT TO NORTH CAROLINA LAW.

ASSIGNMENT OF ERROR NO. 1,2,5,6  R. p. 64.
A dependent child is defined as: 
A juvenile in need of assistance or placement because the juvenile has no parent, guardian, or custodian responsible for the juvenile's care or supervision or whose parent, guardian, or custodian is unable to provide for the care or supervision and lacks an appropriate alternative child care arrangement.
N.C.G.S §7B–101(9).
Baby B. was not a dependent child.  First of all, there was insufficient evidence to support findings related to dependency.  As stated above, (see supra p. 11, et seq.) there was insufficient evidence to support any findings that Ms. Watson was incapable of taking care of her baby.  The domestic violence perpetrator was incarcerated, so both the baby and Ms. Watson were safe at that time.  Second, the child was healthy.  Third, the social worker who testified did not become involved in the case until several weeks after the child was removed, and did not know whether Ms. Watson had completed her substance abuse treatment or not.
Finally, for the court to reach a legal conclusion that the child was dependent, it had to determine that Ms. Watson “lack[ed] an appropriate alternative child care 
arrangement,” N.C.G.S §7B–101(9).  Ms. Watson did NOT lack an appropriate alternative child care arrangement.  The child was removed from his grandmother’s home.  All the testimony indicated that the grandmother’s home was safe & suitable
(T. p.29, line 10, through p. 30, line 4;  p. 32, line 25, through p. 33, line 5).  Because the grandmother could have provided an appropriate alternative child care arrangement, the trial court’s conclusion that Baby B. was a dependent child was error,  In re J.A.G., 172 N.C. App. 708, 617 S.E.2d 325 (2005).  The grandmother should have been investigated as a kinship placement for the child.
Baby B. was not a dependent child.  The trial court should be reversed.

IV.
 THE TRIAL COURT’S DECISION SHOULD BE REVERSED, BECAUSE IT ERRED IN CHANGING THE PERMANENT PLAN FOR THE CHILD TO ADOPTION/TPR WHEN IT VIOLATED THE STATUTORY MANDATES OF APPLICABLE NORTH CAROLINA LAW, AND THE MOTHER’S RIGHT TO DUE PROCESS.

ASSIGNMENT OF ERROR NO. 3, 9,10,13, 37; R p. 64-5.
North Carolina General Statutes § 7B‑907(a)(2003) states in pertinent part:

In any case where custody is removed from a parent, guardian, custodian, or caretaker, the judge shall conduct a review hearing designated as a permanency planning hearing within 12 months after the date of the initial order removing custody . . . .

N.C.G.S. § 7B-907(a)(2003)(emphasis added).  In the case at Bar, the Adjudicatory Hearing had not even occurred within 12 months of the date when the child was removed, let alone a Permanency Planning Hearing.  During all the months that this case was pending, Review Hearings should have been conducted but were not.
Further, before a Permanency Planning Hearing can be held, the parents must receive appropriate notice, N.C.G.S. § 7B-907(a)(2003), which they were not provided in this case.  Notice and an opportunity to be heard is a fundamental premise of procedural due process protection, In re L.D.B., 168 N.C. App. 206, 207, 617 S.E.2d 288 (2005), citing, Peace v. Employment Sec. Comm'n, 349 N.C. 315, 322, 507 S.E.2d 272, 278 (1998).  "[T]he trial court must protect the due process rights not only of the child, but also of the parent,"  L.D.B., at 209, 617 S.E.2d at 279, citing Thrift v. Buncombe County Dep't of Soc. Serv's, 137 N.C. App. 559, 561, 528 S.E.2d 394, 395 (2000); N.C.G.S. § 7B-100(1)(2003)(one purpose of the juvenile code is to "provide procedures for the hearing of juvenile cases that assure fairness and equity and that protect the constitutional rights of juveniles and parents . . . ."). By failing to provide the parents’ notice that a Permanency Planning hearing would be conducted at the same time as the Adjudication, the trial court violated North Carolina statutory law, and US Constitutional law.

"The fundamental liberty interest of natural parents in the care, custody and
management of their child does not evaporate simply because they have not been
model parents or have lost temporary custody of their child to the state." In re
Eckard. 144 N.C. App. 187, 547 S.E.2d 835 (2001) (quoting Moore v. City of East
Cleveland, 431 U.S.494, 503-4, (1977).
When a trial court structures a permanent plan for a child, and determines whether the children of a family are going to be able to return to their home and parent(s), that court must consider several important criteria.  N.C.G.S. § 7B-907(b)(2003) states that, 

At the conclusion of the hearing, if the juvenile is not returned home, the court shall consider the following criteria and make written findings regarding those that are relevant:

(1) Whether it is possible for the juvenile to be returned home immediately or within the next six months, and if not, why it is not in the juvenile's best interests to return home;

(2) Where the juvenile's return home is unlikely within six months, whether legal guardianship or custody with a relative or some other suitable person should be established, and if so, the rights and responsibilities which should remain with the parents;

(3) Where the juvenile's return home is unlikely within six months, whether adoption should be pursued and if so, any barriers to the juvenile's adoption;

(4) Where the juvenile's return home is unlikely within six months, whether the juvenile should remain in the current placement or be placed in another permanent living arrangement and why;

(5) Whether the county department of social services has since the initial permanency plan hearing made reasonable efforts to implement the permanent plan for the juvenile;

(6) Any other criteria the court deems necessary.

In the case at Bar, the trial court could not - - and did not - - make any of those required findings.  As a result, the Record in this matter cannot - - and does not - - support a finding or conclusion that reasonable effort by CCDSS would be futile under N.C.G.S. § 7B-507(b)(1), which is necessary before a trial court can relieve the Department of efforts to reunify a family. The Adjudication and Disposition Order in this case does not contain this statement that reasonable efforts by CCDSS would be futile.
Because the trial court failed to protect the due process rights of the mother, Ms. Watson, which are guaranteed both by statutory and Constitutional law, and further violated the law by failing to make required Findings of Fact, the trial court committed reversible error.  The trial court’s order should be reversed. 
CONCLUSION 

For all of the above-stated reasons, the Court of Appeals should reverse the trial court’s order finding and concluding that Baby B is a neglected and dependent child, and ordering that the permanent plan for Baby B. should be adoption/TPR, and should further order that the Department should make reasonable efforts at reunification.
Respectfully submitted, this the _____ day of ________, 2006

____________________________

Katharine Chester,

Attorney for Respondent/Appellant
PO Box 582

Siler City,  NC  27344

(919) 663-2429

email: lawoffice@connectNC.net

CERTIFICATE OF COMPLIANCE
Pursuant to Rule 28 (j) of the Rules of Appellate Procedure, counsel for the appellant certifies that the foregoing brief, which is prepared using a proportional font, is less than 8,750 words (excluding cover, indexes, tables of authorities,
certificates of service, this certificate of compliance and appendixes) as reported by the word-processing software.

This the 13th day of October, 2006

____________________________

Katharine Chester,

Attorney for Respondent/Appellant
PO Box 582

Siler City,  NC  27344

(919) 663-2429

email: lawoffice@connectNC.net

CERTIFICATE OF SERVICE

The undersigned hereby certifies that she served a copy of the foregoing brief on counsel for the appellee by depositing a copy, contained in a first-class-postage-paid wrapper, into a depository under the exclusive care and custody of the United States Postal Service, addressed as follows, this the 13th day of October, 2006

Janet K. Ledbetter, Esq.

PO Box 1108 

Hillsborough  NC  27278

Elizabeth Gurnee, Esq.

1225 Ramsey St., PO Box 2429

Fayetteville,  NC  28301-4401

Beth Hall, Esq.

PO Box 53592

Fayetteville,  NC  28305

____________________________

Katharine Chester,

Attorney for Respondent/Appellant
PO Box 582

Siler City,  NC  27344

(919) 663-2429

email: lawoffice@connectNC.net

TABLE OF CONTENTS FOR APPENDIX
Appendix 









Appearing in
Pages 









  brief at:
1
N.C.G.S. § 7B-100 (2003)
7,8,16,26

2
N.C.G.S. § 7B-101 (2003)
6,11,23,24

5
N.C.G.S. § 7B-506 (2003)
6,11,12,19

7
N.C.G.S. § 7B-507 (2003)
27

9
N.C.G.S. § 7B-801 (2003)
11

10
N.C.G.S. § 7B-802 (2003)
6,14

11
N.C.G.S. § 7B-803 (2003)
11

12
N.C.G.S. § 7B-805 (2003)
6

13
N.C.G.S. § 7B-900 (2003)
7

15
N.C.G.S. § 7B-907 (2003)
16,25

16
Leigh Goodmark, A Balanced Approach to Handling Domestic 
 Violence in Child Welfare Cases, 


    21 Child Law Practice, 145 (2002)
21

24
Leigh Goodmark, Substance Abuse and Domestic Violence in the 
 Child Welfare Context, 


    21 Child Law Practice, 98 (2002)
21

CERTIFICATE OF SERVICE

The undersigned hereby certifies that she served a copy of the foregoing Appeal Information Statement on counsel for the appellee by depositing a copy, contained in a first-class-postage-paid wrapper, into a depository under the exclusive care and custody of the United States Postal Service, addressed as follows, this the 13th day of October, 2006

Janet K. Ledbetter, Esq.

PO Box 1108 

Hillsborough  NC  27278

Elizabeth Gurnee, Esq.

1225 Ramsey St., PO Box 2429

Fayetteville,  NC  28301-4401

Beth Hall, Esq.

PO Box 53592

Fayetteville,  NC  28305

____________________________

Katharine Chester,

Attorney for Respondent/Appellant
PO Box 582

Siler City,  NC  27344

(919) 663-2429

email: lawoffice@connectNC.net

