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QUESTIONS PRESENTED

I.
DID THE TRIAL COURT COMMIT REVERSIBLE ERROR IN ENTERING AN ORDER IN A MATTER WHERE IT LACKED SUBJECT MATTER JURISDICTION TO ENTER AN ORDER WHEN THE PETITION WAS NOT PROPERLY FILED?
II.
DID THE TRIAL COURT COMMIT REVERSIBLE ERROR IN ENTERING AN ORDER IN A MATTER WHERE IT LACKED SUBJECT MATTER JURISDICTION DUE TO THE IMPROPER ISSUANCE OF THE ORIGINAL NON-SECURE CUSTODY ORDER IN THIS CASE?
III.
DID THE TRIAL COURT ERR IN FAILING TO HOLD NON-SECURE CUSTODY HEARINGS PENDING ADJUDICATION?

IV.
DID THE TRIAL COURT COMMIT REVERSIBLE ERROR IN ENTERING AN ORDER WHEN NO GUARDIAN AD LITEM HAD BEEN APPOINTED TO THE JUVENILE?

V.
DID THE TRIAL COURT COMMIT REVERSIBLE ERROR IN ENTERING AN ADJUCATION IN THIS MATTER WITHOUT HOLDING AN APPROPRIATE HEARING WITH EVIDENCE TO SUPPORT INDEPENDENT FINDINGS OF FACT AND CONCLUSIONS OF LAW, WHERE THE ALLEGATIONS DID NOT RISE TO NEGLECT AND WHERE THE STANDARD OF PROOF IS NOT STATED IN THE ORDER?
VI.
DID THE TRIAL COURT COMMIT REVERSIBLE ERROR IN ENTERING A DISPOSITION IN THIS MATTER WITHOUT MAKING ADEQUATE FINDINGS OF FACT BY THE WHOLESALE ADOPTION OF COURT REPORTS AND FAILING TO MAKE FINDINGS REQUIRED BY N.C.G.S. §7B-507 IN CEASING REUNIFICATION EFFORTS?
STATEMENT OF THE GROUNDS FOR APPELLATE REVIEW

Jurisdiction for this appeal is granted by N.C. Gen. Stat. §7A-27 and §7B-1001(3) (2006).  The Order, containing the adjudication and initial disposition, was filed on August 24, 2007.  (R. pp. 29-34)  Respondent mother timely filed her Notice of Appeal on August 27, 2007.  (R. pp. 35-36)  Respondent mother timely filed her Amended Notice of Appeal on September 21, 2007.  (R. pp. 48-49)
STATEMENT OF THE CASE

Robeson County Department of Social Services (hereinafter referred to as “DSS”) submitted a Juvenile Petition to the magistrate on June 18, 2007, alleging that the juvenile was neglected.  DSS obtained a Non-Secure Custody order for the juvenile, A.S.,
 on June 18, 2007.  On June 27, 2007, a hearing on the need for continued non-secure custody was held.  The matter was continued to July 25, 2007.  (R. pp. 2-6, 7-8, 11-12)

On July 25, 2007, the Honorable District Court Judge J. Stanley Carmical held a hearing in this matter.  He adjudicated the infant as neglected and granted legal custody of Baby Adam to DSS.  The Order was filed on August 24, 2007.  On August 27, 2007, Respondent Mother filed and served her written Notice of Appeal.  On September 21, 2007, Respondent Mother filed and served her written Amended Notice of Appeal.  (R. pp. 29-34, 35-36, 48-49)

Appellate Entries were prepared on August 28, 2007, appointing the Appellate Defender and designating Carey McDonald to transcribe the proceedings.  The Appellate Defender appointed Annick Lenoir-Peek to perfect the appeal on September 6, 2007.  Pamela Newell Williams filed and served her Notice of Appearance of Appellate Counsel on September 12, 2007.  The transcript was mailed to counsel on September 6, 2007 and was received by Appellant’s counsel on September 10, 2007.  The Proposed Record on Appeal was served on September 20, 2007.  The Record on Appeal was mailed for filing on October 8, 2007.  (R. pp. 37-38, 39, 40-41, 42, 51, 53)

STATEMENT OF FACTS


Baby Adam has never lived in a home with his parents or his siblings.  At the time of his birth, his three older siblings were removed from the family home.  His sister, T.N.B., suffered serious burns to her feet and was adjudicated abused while his two brothers were adjudicated as neglected.  The mother has consistently denied inflicting the injuries and criminal charges are pending.  The injury occurred almost seven months before Adam’s birth.  (R. pp. 2-6)

Even prior to Adam’s birth, his mother had complied with her case plan concerning her older children.  She attended visits, obtained a psychological evaluation, cooperated with social workers, and attended medical visits.  Appellant will not admit that she intentionally burned T.N.B.’s feet.  (R. pp. 13-25)

DSS filed a new petition as soon as Baby Adam was born.  No other incidences occurred before or after this one incident.  DSS’s family assessment and safety assessment reflects that but for that one incident, the family has many strengths.  (R. pp. 2-6, 18-23, 24-25)

The trial court adjudicated Adam neglected due to the injuries suffered by T.N.B.  The court ordered reunification efforts to cease and ordered a disposition of guardianship.  (R. pp. 29-34)

There will be further facts contained in the argument section.

ARGUMENT

I.
THE TRIAL COURT LACKED SUBJECT MATTER JURISDICTION AS THE PETITION WAS NOT PROPERLY FILED.
(Assignment of Error No. 31; R. pp. 26, 7-8)

SUMMARY OF ARGUMENT:

DSS attempted to file a Juvenile Petition alleging neglect on June 18, 2007.  They failed to follow the procedure set out in the Juvenile Code for filing the petition.  Without a properly filed juvenile petition, the court could not enter an adjudication and disposition in this case as it lacked subject matter jurisdiction.
STANDARD OF REVIEW:

Subject matter jurisdiction is reviewable de novo.   As this Court stated in the case of In re T.R.P., 360 N.C. 588, 636 S.E.2d 787 (2006), “Jurisdiction rests upon the law and the law alone.  It is never dependent upon the conduct of the parties.”  Feldman v. Feldman, 236 N.C. 731, 734, 73 S.E.2d 865, 867 (1953).  Subject matter jurisdiction “cannot be conferred upon a court by consent, waiver or estoppel, and therefore failure to . . . object to the jurisdiction is immaterial.”  In re Sauls, 270 N.C. 180, 187, 154 S.E.2d 327, 333 (1967) (internal quotations omitted).  In re T.R.P., further recognized that, “Arguments regarding subject matter jurisdiction may even be raised for the first time before this Court.”  See Wood v. Guilford Cty., 355 N.C. 161, 164, 558 S.E.2d 490, 493 (2002); Askew v. Leonard Tire Co., 264 N.C. 168, 171, 141 S.E.2d 280, 282 (1965).
ARGUMENT:

On June 18, 2007, shortly after the birth of the juvenile, A.S., DSS attempted to file a juvenile petition alleging neglect.  A hand-written note across the front page of the petition reads, “filed by Mag. Sam Hunt  6-18-07  2:05 pm.”  No “filed” stamp is evident on either the juvenile petition or the Non-Secure Custody Order granted by the Magistrate.  (R. p. 2-7, 8-9)

The Juvenile Code provides the following procedures for filing:  
N.C. Gen. Stat. §7B-405.  Commencement of action.

An action is commenced by the filing of a petition in the clerk’s office when that office is open or by the issuance of a juvenile petition by a magistrate when the clerk’s office is closed, which issuance shall constitute filing.

N.C. Gen. Stat. §7B-404.  Immediate need for petition when clerk’s office is closed.


(a)
When the office of the clerk is closed, a magistrate may be authorized by the chief district court judge to draw, verify, and issue petitions as follows: . . . 


(b)
The authority of the magistrate under this section is limited to emergency situations when a petition is required in order to obtain a nonsecure custody order or an order under G.S. 7B-303.  Any petition issued under this section shall be delivered to the clerk’s office for processing as soon as that office is open for business.


This Court has held that without subject matter jurisdiction, the trial court’s actions are void ab initio.  The Juvenile Code provides that the district court “has exclusive, original jurisdiction over any case involving a juvenile who is alleged to be abused, neglected, or dependent.”  N.C. Gen. Stat. §7B-200(a)(2006).  A juvenile action is “commenced by the filing of a petition”.  N.C. Gen. Stat. §7B-405 (2006), In re P.L.P., 173 N.C. App. 1, 6, 618 S.E.2d 241, 245 (2005).  


June 18, 2007, the day DSS attempted to file its petition, was a Monday.  The District Court judges may not have been available on that date to issue a nonsecure custody order due to the District Court Judges’ Summer Conference.
  As provided by N.C. Gen. Stat. §7B-502, someone may be properly designated by the Chief District Court Judge in Robeson County do enter an emergency nonsecure custody order when the criteria for issuing such an order have been met.  As argued fully in Argument II below, Magistrate Sam Hunt did not have the authority to enter a nonsecure custody order on June 18, 2007, pursuant to an Administrative Order signed by Chief District Court Judge J. Stanley Carmical signed on June 11, 2007 which authorized the Director of DSS to do so.
  However, even the notation on the petition itself indicates that the petition was considered around 2:05 p.m.  A handwritten notation on the front page of the juvenile petition indicates “filed by Mag. Sam Hunt  6-18-07  2:05 pm.”  In addition, the “return on order” portion of the nonsecure custody order states that the juvenile “was taken into custody at 2:05 pm on 6/18/07 and taken to Sheila R. Smith Foster Care Worker.”

The clerk’s offices throughout North Carolina are open to the public every day except for State holidays or emergencies from 8:00 a.m. to 5:00 p.m.  The purpose of holding regular business hours are so that the public may conduct its business at the courthouse, without regard to whether or not the judges are available.  June 18, 2007 was not a holiday and so the Clerk’s Office was open at the time the juvenile petition was attempted to be filed and for almost three hours following the magistrate’s order.  However, at no time was the petition stamped “filed” by the Clerk’s Office, even though at some point it made its’ way to a juvenile file.

N.C. Gen. Stat. §7B-405 provides that “[a]n action is commenced by the filing of a petition in the clerk’s office when that office is open or by the issuance of a juvenile petition by a magistrate when the clerk’s office is closed, which issuance shall constitute filing.”  Here, there is no evidence that the clerk’s office in Robeson County was closed at or around 2:00 p.m. on June 18, 2007.  Without evidence that the clerk’s office was closed during regular business hours, the attempted filing and issuance of a nonsecure custody by a magistrate do not meet the threshold requirements to commencing an action.


Without a properly filed action, the district court was without authority to enter any orders in this case.  Although the Juvenile Code provides that the district court has exclusive, original jurisdiction over any case involving a juvenile who is alleged to be abused, neglected, or dependent, as established in N.C. Gen. Stat. §7B-200, that jurisdiction does not exist without a properly filed action.


This Court has recently held that if a petition is not properly verified, then the district court lacks subject matter jurisdiction and the trial court’s decisions have been vacated.  See  In re A.J.H.-R., ___ N.C. App. ___, ___ S.E.2d ___ (COA07-93) (19 June 2007) and In re S.E.P. and L.U.E., ___ N.C. App. ___, ___ S.E.2d ___  (COA06-1662) (3 July 2007).  In those cases, this Court held that since the petitions were not properly verified, the trial court never obtained jurisdiction and the orders placing the juveniles in the custody of DSS were void ab initio. 


This Court has held that “a trial court’s general jurisdiction over the type of proceeding or over the parties does not confer jurisdiction over the specific action.’  ‘Thus, before a court may act there must be some appropriate application invoking the judicial power of the court with respect to the matter in question.’”  In re A.B.D., 173 N.C. App. 77, 86-87, 617 S.E.2d 707, 714 (2005) (quoting In re McKinney, 158 N.C. App. 441, 447, 581 S.E.2d 793, 797 (2003), and In re Transp. Of Juveniles, 102 N.C. App. 806, 808, 403 S.E.2d 557, 558-59 (1991) (citation omitted)).


This Court has recently held in In re D.R.S. and W.J.S., ___ N.C. App. ___, 638 S.E.2d 626 (2007), that “Jurisdiction is ‘[t]he legal power and authority of a court to make a decision that binds the parties to any matter properly brought before it.’”  In re T.R.P., 370 N.C. 588, 590, 636 S.E.2d 787, 790 (2006) (quoting Black’s Law Dictionary 856 (7th ed. 1999)).  “’Subject matter jurisdiction cannot be conferred upon a court by consent, waiver or estoppel, and therefore failure to ... object to the jurisdiction is immaterial.’”  In re T.R.P., id. (quoting In re Sauls, 270 N.C. 180, 187, 154 S.E.2d 327, 333 (1967)).  “Moreover, a court’s inherent authority does not allow it to act where it would otherwise lack jurisdiction.”  In re McKinney, 158 N.C. App. 441, 443, 581 S.E.2d 793, 795 (2003). 

Although Appellant could not locate any case law directly on point, the statute is clear and unambiguous on this issue and the requirement that the petition be “filed” is as important as the requirement that such petition be properly verified.  This Court must vacate the trial court’s orders in this matter as void ab initio due to the failure of the petitioner to commence an action by the mechanism set out in the Juvenile Code.
II.
THE TRIAL COURT COMMITTED REVERSIBLE ERROR IN ENTERING AN ORDER IN A MATTER WHERE IT LACKED SUBJECT MATTER JURISDICTION 

DUE TO THE IMPROPER ISSUANCE OF THE ORIGINAL NON-SECURE CUSTODY ORDER IN THIS CASE.

(Assignment of Error No. 32; R. pp. 7-8)
SUMMARY OF ARGUMENT:


The original non-secure custody order was signed by a person not authorized to issue non-secure custody orders in the absence of a district court judge. 
STANDARD OF REVIEW:


Subject matter jurisdiction is reviewable de novo.   As this Court stated in the case of In re T.R.P., 360 N.C. 588, 636 S.E.2d 787 (2006), “Jurisdiction rests upon the law and the law alone.  It is never dependent upon the conduct of the parties.”  Feldman v. Feldman, 236 N.C. 731, 734, 73 S.E.2d 865, 867 (1953).  Subject matter jurisdiction “cannot be conferred upon a court by consent, waiver or estoppel, and therefore failure to . . . object to the jurisdiction is immaterial.”  In re Sauls, 270 N.C. 180, 187, 154 S.E.2d 327, 333 (1967) (internal quotations omitted).  In re T.R.P., further recognized that, “Arguments regarding subject matter jurisdiction may even be raised for the first time before this Court.”  See Wood v. Guilford Cty., 355 N.C. 161, 164, 558 S.E.2d 490, 493 (2002); Askew v. Leonard Tire Co., 264 N.C. 168, 171, 141 S.E.2d 280, 282 (1965).
ARGUMENT:
Due to the District Court Judges Summer Conference, a district court judge was not available to issue a non-secure custody order when the petition was filed on June 18, 2007.  (R. pp. 7-8)  Magistrate Hunt entered the original non-secure custody order.

N.C. Gen. Stat. §7B-502 (2006) provides:

§7B-502.  Authority to issue custody orders; delegation.

In the case of any juvenile alleged to be within the jurisdiction of the court, the court may order that the juvenile be paced in nonsecure custody pursuant to criteria set out in G.S. 7B-503 when custody of the juvenile is necessary.
Any district court judge shall have the authority to issue nonsecure custody orders pursuant to G.S. 7B-503.  The chief district court judge may delegate the court’s authority to persons other than district court judges by administrative order which shall be filed in the office of the clerk of superior court.  The administrative order shall specify which persons shall be contacted for approval of a nonsecure custody order pursuant to G.S. 7B-503.

In Robeson County, Chief District Court Judge Carmical issued an administrative order on June 11, 2007 authorizing the director of DSS to issue nonsecure custody orders.  Although Appellant is concerned that the same entity which asks for nonsecure custody is the one which may award nonsecure custody to itself, there appears to be no prohibition on this practice.  However, the Robeson County Department of Social Services did not approach its’ own director for the non-secure custody in Baby Adam’s case and instead sought the approval of Magistrate Hunt.  Since Magistrate Hunt lacked the authority to issue such an order, his order was void ab initio.

Although a subsequent non-secure custody hearing was held on June 27, 2007, Appellant and Baby Adam were prejudiced by the invalid order.  Not only were the mother and infant separated during this critical bonding period, the ability to interact, especially given Baby Adam’s multiple health problems, is greatly distressing.  (R. p. 27)  As argued more fully below, the concern about the subsequent non-secure custody order is that it was entered two days after the expiration of this invalid order.  The flagrant disregard for the statutory provisions requires this Court to reverse the decisions held to date.   
III.
THE TRIAL COURT ERRED IN FAILING TO HOLD HEARINGS FOR CONTINUED NON-SECURE CUSTODY.

(Assignment of Error No. 33, R. pp. 7-8)
SUMMARY OF ARGUMENT:

A petitioner has the ability to obtain non-secure custody of a juvenile in specific situations as defined by N.C. Gen. Stat. §7B-503.  However, the Juvenile Code also provides that non-secure custody hearings are to be held regularly pending an adjucation unless they are waived.  In this case, the court failed to hold non-secure custody hearings.  

STANDARD OF REVIEW:
In order to determine whether a statute has been violated, the Court reviews the evidence de novo and then must determine if the appellant has been prejudiced.  Violating a statutory mandate does not have to be preserved for appeal.  In re L.E.B., K.T.B., 169 N.C. App. 375, 610 S.E.2d 424,disc. rev. denied, 359 N.C. 632, 616 S.E.2d 538 (2005)  

This Court has further explained, “[T]he use of the word ‘shall’ by our Legislature has been held by this Court to be a mandate, and the failure to comply with this mandate constitutes reversible error.  In re Eades, 143 N.C. App. 712, 713, 547 S.E.2d 146, 147 (2001); In re Johnson, 76 N.C. App. 159, 331 S.E.2d 756 (1985); In re Wade, 67 N.C. App. 708, 313 S.E.2d 862 (1984).”  In re Z.T.B., 270 N.C. App. 564, 613 S.E.2d 298 (2005).
ARGUMENT:

A.S. was born on the weekend preceding the District Court Judge’s Conference held in June 2007.
  As no District Court judge was available, a Magistrate issued a Non-Secure Custody Order valid for seven days, the period of time until District Court would resume for regular business.  (R. pp. 7-8)  The original non-secure custody order, improperly issued as argued above, was valid for seven days, expiring on June 25, 2007.  A non-secure custody hearing was instead held on June 27, 2007.  (R. pp. 11-12)  

The Juvenile Code provides for non-secure custody hearings to be held as follows:
N.C. Gen. Stat. §7B-506.  Hearing to determine need for continued nonsecure custody.

(a)
No juvenile shall be held under a nonsecure custody order for more than seven calendar days without a hearing on the merits of a hearing to determine the need for continued custody.  A hearing on nonsecure custody conducted under this subsection may be continued for up to 10 business days with the consent of the juvenile’s parent, guardian, custodian, or caretaker and, if appointed, the juvenile’s guardian ad litem. . . In ever case in which an order has been entered by an official exercising authority delegated pursuant to G.S. 7B-502, a hearing to determine the need for continued custody shall be conducted on the day of the next regularly scheduled session of district court in the city or county where the order was entered is such session precedes the expiration of the applicable time period set forth in this subjection:  Provided, that is such session does not precede the expiration of the time period, the hearing may be conducted at another regularly scheduled session of district court in the district where the order was entered.


(f)
Hearings conducted under subsection (e) of this section may be waived only with the consent of the juvenile’s parent, guardian, custodian, or caretaker, and, if appointed, the juvenile’s guardian ad litem.

The failure to hold nonsecure custody orders pending the adjucation in this matter is a serious error.  Appellant has not located any case law on point about the error caused by failing to hold nonsecure hearings, however, Appellant has also looked at the files for all juvenile cases decided since January 1, 1997, and notes that all those cases decisions reflect that nonsecure custody hearings were either held or waived by the parties.

In this case, a hearing for continued non-secure custody was held on June 27, 2007, two days after the original non-secure custody order expired.  On June 27, 2007, the court continued the non-secure custody hearing to July 25, 2007 since the parties had not been served.  The summons reflects that Appellant was served on June 27, 2007.  The Order on Need for Continued NonSecure Custody reflects that the “matter is continued upon the request and or consent of all parties.”  (R. p. 12)  However, since the parties has not been served at that time, they could neither “request” nor “consent.”  Due to the failure to hold the hearings provided for by N.C. Gen. Stat. §7B-506, this Court must at least remand the matter for proper proceedings.

IV.
THE TRIAL COURT COMMITTED REVERSIBLE ERROR IN FAILING TO APPOINT A GUARDIAN AD LITEM FOR THE JUVENILE.

(Assignment of Error No. 5; R. pp. 29-34, T. pp. 1-24)
SUMMARY OF ARGUMENT:

The Juvenile Code specifically provides for the appointment of a Guardian ad Litem to represent a juvenile in all proceedings where the juvenile is alleged to be neglected.  Here, the juvenile petition alleges that A.S. is a neglected juvenile, yet no GAL was appointed.  Because of this error, this Court must vacate the adjudication.
STANDARD OF REVIEW:
In order to determine whether a statute has been violated, the Court reviews the evidence de novo and then must determine if the appellant has been prejudiced.  Violating a statutory mandate does not have to be preserved for appeal.  In re L.E.B., K.T.B., 169 N.C. App. 375, 610 S.E.2d 424, disc. rev. denied, 359 N.C. 632, 616 S.E.2d 538 (2005)  

This Court has further explained, “[T]he use of the word ‘shall’ by our Legislature has been held by this Court to be a mandate, and the failure to comply with this mandate constitutes reversible error.  In re Eades, 143 N.C. App. 712, 713, 547 S.E.2d 146, 147 (2001); In re Johnson, 76 N.C. App. 159, 331 S.E.2d 756 (1985); In re Wade, 67 N.C. App. 708, 313 S.E.2d 862 (1984).”  In re Z.T.B., 270 N.C. App. 564, 613 S.E.2d 298 (2005).
ARGUMENT:

The juvenile petition in this case alleges that A.S. is a neglected juvenile.  (R. p. 2-6)  Nowhere in the Record is there evidence that a Guadian ad Litem was appointed for A.S.  The transcript reflects that a Ms. Diane Surgeon appeared on behalf of the Guardian ad Litem.  The Order also reflects that Ms. Surgeon appeared at the hearing as the “Advocate.”  (R. p. 13)


The statute is clear on the need to appoint a guardian ad litem:


N.C. Gen. Stat. §7B-601.  Appointment and duties of guardian ad litem.

(a)
When in a petition a juvenile is alleged to be abused or neglected, the court shall appoint a guardian ad litem to represent the juvenile. . . The guardian ad litem and attorney advocate have standing to represent the juvenile in all actions under this Subchapter where they have been appointment.  The appointment shall be made pursuant to the program established by Article 12 of this Chapter unless representation is otherwise provided pursuant to G.S. 7B-1202 or G.S. 7B-1203.  The appointment shall terminate when the permanent plan has been achieved for the juvenile and approved by the court.   

This issue has also been addressed by our courts.  This Court analyzed the rulings on this subject in the case of In re J.E. and Q.D., ___ N.C. App. ___, 644 S.E.2d 28 (2007).  In that case, this Court reversed a termination order when the record showed no GAL was appointed pursuant to N.C. Gen. Stat. §7B-601 even though various orders showed that an attorney advocate and/or GAL was present on behalf of the juvenile.  This Court arrived at that conclusion after comparing the rulings in In re A.D.L., J.S.L., C.L.L., 169 N.C. App. 701, 612 S.E.2d 643, disc. rev. denied, 359 N.C. 852, 619 S.E.2d 402 (2005) and In re R.A.H., 171 N.C. App. 427, 614 S.E.2d 382 (2005).  

In A.D.L., this Court found no error when a GAL was not appointed to the juveniles but one appeared at almost every proceeding.  The Court required that the appellant establish any prejudice she suffered due to a “clerical or technical violation.”  The appeal in A.D.L. related to a termination order where a guardian ad litem was named in the TPR petition and was present at each and every hearing prior to and including the TPR.

In R.A.H., this Court reversed a termination proceeding when no GAL had been appointed prior to the termination hearing and in the underlying neglect matter.  As to the issue of prejudice suffered by the respondent, this court stated, “[B]ecause our polar star in these proceedings is the best interests of the child, we must presume prejudice where, as here, a child was not represented by a guardian ad litem at a critical stage of the termination proceedings.”  Id. at 431, 614 S.E.2d at 385.  


Using its’ analysis, this Court reversed the termination order in J.E. and Q.D. because there was a failure to appoint a GAL to represent the children upon DSS’ filing of a petition alleging neglect in accordance with N.C. Gen. Stat. §7B-601(a).  This court held “[T]his failure prejudiced respondent, J.E., and Q.D. because:  (1) no GAL was present at the hearings when “best interest” determinations for J.E. and Q.D. were being made; (2) no permanent GAL was provided “to protect and promote the best interests” of either child; and (3) where a GAL was recited as being present, five different GALs made sporadic appearances for J.E. and Q.D. at different hearings over the three year period.”  Id. at ___, 644 S.E.2d at ___.

In the case of A.S., no GAL or attorney advocate has been appointed for A.S.  The transcript is clear that the attorney advocate represents the GAL for A.S.’s siblings and they have all been conveniently lumped together without regard for proper procedures.  This is the first hearing that respondent mother can appeal for A.S. and at this early stage she is objecting to the trial court’s failure to appoint a GAL to represent A.S.’s best interests.  The court report submitted by the GAL as to the issue of best interest and incorporated by reference as GAL Exhibit A contains a half-paragraph under “Children’s Current Situation”.  The Order on Need for Continued NonSecure Custody held on June 27, 2007 reflects that “GAL staff” were present.  (R. p. 11)  At the adjudication hearing, the transcript does not identify anyone as being present and the Order reflects that Hope Robinson was present as Baby Adam’s guardian, in addition to representing Adam’s siblings.  (R. p. 27, 28)

The trial court’s failure to appoint a GAL and the lack of care undertaken by those seeking to be the de facto GAL in submitting a court report that barely references this child demonstrate that respondent and A.S. have been prejudiced and this decision must be vacated by this Court.
V.
THE TRIAL COURT COMMITTED REVERSIBLE ERROR IN ENTERING AN ADJUCATION IN THIS MATTER WITHOUT HOLDING AN APPROPRIATE HEARING WITH EVIDENCE TO SUPPORT INDEPENDENT FINDINGS OF FACT AND CONCLUSIONS OF LAW, WHERE THE ALLEGATIONS DID NOT RISE TO NEGLECT AND WHERE THE STANDARD OF PROOF IS NOT STATED IN THE ORDER.

(Assignment of Error Nos. 1-4, 7-19, 30; R. pp. 2-6, 29-34; T. pp. 1-24)
SUMMARY OF ARGUMENT:

The trial court failed to hold an adjudicatory hearing where the evidence is presented as to the allegations contained in the petition and the petition is verified by a witness on the stand.  Instead, the court immediately addressed issues of best interest and almost as an after-thought adjudicated the juvenile as neglected.  Not only was no evidence on the issue of adjudication presented, it is clear from the written order that the entire adjudication is based on events which occurred prior to this juvenile’s birth.
STANDARD OF REVIEW:

In reviewing an adjudication of neglect, this Court must determine whether the trial court’s findings of fact are supported by clear and convincing evidence and whether those findings of fact support the trial court’s conclusions of law.  In re Gleisner, 141 N.C. App. 475, 480, 539 S.E.2d 362, 365 (2000).

ARGUMENT:


Appellant disputes findings of fact nos. 2 through 14 which comprise the adjudication portion of the Order as unsupported by the evidence.  Specifically, Appellant disputes that the court held an adequate hearing, that the allegations amount to neglect, and that the order fails to state the standard of proof.


N.C. Gen. Stat. §7B-101 defines a neglected juvenile in part as,

[a] juvenile who does not receive proper care, supervision, or discipline from the juvenile’s parent, guardian, custodian, or caretaker; or who has been abandoned; or who is not provided necessary medical care; or who is not provided necessary remedial care; or who lives in an environment injurious to the juvenile’s welfare. . . In determining whether a juvenile is a neglected juvenile, it is relevant whether that juvenile lives in a home where another juvenile . . . has been subjected to abuse or neglect by an adult who regularly lives in the home.

N.C. Gen. Stat. §7B-101(15) (2005)


An adjudicatory hearing is governed, among others, by N.C. Gen. Stat. §7B-802 which governs the conduct of the hearing and §7B-805 regarding the standard of proof.  Specifically, §7B-802 provides, “The adjudicatory hearing shall be a judicial process designed to adjudicate the existence or nonexistence of any of the conditions alleged in a petition.  In the adjudicatory hearing, the court shall protect the rights of the juvenile and the juvenile’s parents to assure due process of law.”  The burden of proof at this hearing as set out in §7B-805 is “clear and convincing evidence” that the child is in fact neglected.  


A. Prior Adjudication of Neglect Not Sufficient

This court has previously held that an adjudication as to an older child, without more, is not sufficient evidence of neglect on a subsequent child.  In re Ivey, 156 N.C. App. 398, 576 S.E.2d 386 (2003). 


This was more recently addressed in In re A.K., 178 N.C. App. 727, 637 S.E.2d 227 (2006).  In that case, this Court found that the trial court was concerned with the parents’ failure to recognize that their child’s injuries were caused by some action and that failure created a risk of future injuries.  The trial court did recognize that the parents were working their case plan, cooperating with social workers and fulfilling the reunification requirements imposed by the court.  


In A.K., the court cited In re Nicholson and Ford, 114 N.C. App. 91, 94, 440 S.E.2d 852, 854 (1994), which held that “evidence of abuse of another child in the home is relevant in determining whether a child is a neglected juvenile.  However, it is also clear that the statute does not mandate the result requested by DSS . . . Rather, the statute affords the trial judge some discretion in determining the weight to be given such evidence.”  Here, there is no adjudicatory evidence or even a cite to the adjudication order of the other juveniles.


In A.K., this Court held “Consequently, where the trial court did not accept any formal evidence in addition to its consideration of the prior court orders concerning C.A.K., and the only order concerning C.A.K. that contained findings by clear and convincing standard of proof was from a hearing occurring many months earlier, the trial court could not, on this record, conclude that “the minor child would be at substantial risk of neglect if placed in the custody of the . . . parents at this time.””  
B.
Adjudication Hearing Must Contain Evidence
The transcript of the July 25, 2007 hearing is attached to this brief as an appendix.  DSS called the cases of all four juveniles at the same time even though A.S. was scheduled for adjudication and the other three juveniles were scheduled for either a review or permanency planning hearing. (T. p. 4, l. 5-9)  The foster care social worker, Sheila Smith testified.  Her testimony does not address the allegations of the petition.  Finally, the following exchange takes place on page 6:

THE COURT:  As to the youngest child, are you going to be offering adjudication evidence?  Oh, okay, is that set for adjudication?

MR. KINLAW:  I’ve asked the court to take judicial notice of facts in previous cases and that would be the only grounds that we would have.

THE COURT:  Oh, okay...

In the case of In re J.N.S., 165 N.C. App. 536, ___, 598 S.E.2d 649, ___ (2004), in addressing a termination of parental rights order, the court stated that a motion for summary judgment is not appropriate in juvenile proceedings.  Specifically, the Court pointed out that since the Juvenile Code provides for a procedure for the taking of evidence, summary judgment was not compatible with the process.  Here, N.C. Gen. Stat. §7B-802 provides for the taking of evidence as to adjudication.  The trial court can therefore not fail to take any evidence necessary to do its duty and still adjudicate the juvenile.
C.
Standard of Proof Must be Stated
N.C. Gen. Stat. §7B-805 provides that adjudications must be based upon clear and convincing evidence.  N.C. Gen. Stat. §7B-807 provides that the court must state that the allegations have been proven by clear and convincing evidence.  In addition to failing to take evidence on the issue of adjudication, the trial court failed to state in its’ Order that it made its findings based upon clear and convincing evidence.  (R. pp. 29-34)
This Court has reversed numerous decisions where the trial court failed to state the burden of proof in its order.  This requirement is mandatory and has been upheld for over twenty years.  See In re O.W., 164 N.C. App. 699, 596 S.E.2d 851 (2004) which reiterated that failure by the trial court to state the standard of proof applied is reversible error. In re Wheeler, 87 N.C. App. 189, 193, 360 S.E.2d 458, 461 (1987).
CONCLUSION:

The trial court did not take evidence in order to adjudicate the juvenile as neglected.  Furthermore, without additional evidence, a prior adjudication on events occurring months before this child’s birth is insufficient to be a de facto adjudication of neglect.  Finally, the trial court failed to state that the adjudication was based upon clear and convincing evidence, thereby requiring this Court to vacate the adjudication.
VI.
DID THE TRIAL COURT COMMIT REVERSIBLE ERROR IN ENTERING A DISPOSITION IN THIS MATTER WITHOUT MAKING ADEQUATE FINDINGS OF FACT BY THE WHOLESALE ADOPTION OF COURT REPORTS AND FAILING TO MAKE FINDINGS REQUIRED BY N.C.G.S. §7B-507 IN CEASING REUNIFICATION EFFORTS.
(Assignment of Error Nos. 20-24, 27, 37; R. pp. 13-17, 18-23, 24-25, 26-28, 29-34)
SUMMARY OF ARGUMENT:


The trial court relinquished its fact finding duties when it addressed the disposition in this matter.  The trial court made whole-hearted adoption of GAL and DSS court reports without any additional comments or highlighting what it found influencial in those reports.  In addition, in order to enter an order ceasing reunification, the court must make certain specific findings which it failed to do in this case.
STANDARD OF REVIEW:

In reviewing the order from a dispositional hearing the finding of facts and conclusions of law must be based upon credible evidence presented at the hearing.  In re Helms, 127 N.C. App. 505, 510-511, 491 S.E.2d 672, 676 (1997), N.C. Gen. Stat. §7B-906.  The court’s order to cease reunification must be reviewed upon a standard of abuse of discretion.  In re Shue, 311 N.C. 586, 319 S.E.2d 567 (1984).

ARGUMENT:
N.C. Gen. Stat. §7B-900 defines the purpose of disposition hearings.  It provides, “[i]f possible, the initial approach should involve working with the juvenile and the juvenile’s family in their own home so that the appropriate community resources may be involved in care, supervision, and treatment according to the needs of the juvenile…”  That purpose was not fulfilled in this case.

The impetus of the Juvenile Code is to preserve the family unit and strengthen it by providing services to improve the unit.  Our courts have often held this high principle, and stated:

“The family occupies a special and highly revered place in the life of our nation and people. Thus our courts have accorded full constitutional protection to family relationships. '[T]he Constitution protects the sanctity of the family precisely because the institution of the family is deeply rooted in this Nation's history and tradition. It is through the family that we inculcate and pass down many of our most cherished values, moral and cultural.'" In re Webb, 70 N.C. App. 345, 350, 320 S.E.2d 306, 309 (1984) (Becton, J. dissenting) (quoting Moore v. City of East Cleveland, 431 U.S. 494, 503-4, 52 L. Ed. 2d 531, 540, (1977)), aff'd per curiam, 313 N.C. 322, 327 S.E.2d 879 (1985). 

“The fundamental liberty interest of natural parents in the care, custody, and management of their child does not evaporate simply because they have not been model parents or have lost temporary custody of their child to the State. . . . When the State moves to destroy weakened familial bonds, it must provide the parents with fundamentally fair procedures.” Id. (citing Santosky v. Kramer, 455 U.S. 745, 753-54, 71 L. Ed. 2d 599, 606 (1982)). 


“[O]ne of the essential aims, if not the essential aim, of the dispositional hearing and the review hearing is to reunite the parent(s) and the child, after the child has been taken from the custody of the parent(s).” In re Shue, 311 N.C. 586, 596, 319 S.E.2d 567, 573, modified & aff'd, 311 N.C. 586, 319 S.E.2d 567 (1984)

These lofty goals appear lost to the trial court in the instant case.


N.C. Gen. Stat. §7B-507(b) provides that the trial court may stop reunification efforts based only on findings of fact that:

(1)
Such efforts clearly would be futile or would be inconsistent with the juvenile’s health, safety, and need for a safe, permanent home within a reasonable period of time[.]


N.C. Gen. Stat. §7B-507 provides in part,

(a)
An order placing or continuing the placement of a juvenile in the custody or placement responsibility of a county department of social services, whether an order for continued nonsecure custody, a dispositional order, or a review order:


(1)
Shall contain a finding that the juvenile’s continuation in or return to the juvenile’s own home would be contrary to the juvenile’s best interest;


(2) 
Shall contain findings as to whether a county department of social services had made reasonable efforts to prevent or eliminate the need for placement of the juvenile, unless the court has previously determined under subsection (b) of this section that such efforts are not required or shall cease;


(3)
Shall contain findings as to whether a county department of social services should continue to make reasonable efforts to prevent or eliminate the need for placement of the juvenile, unless the court has previously determined or determines under subsection (b) of this section that such efforts are not required or shall cease;


(4)
Shall specify that the juvenile’s placement and care are the responsibility of the county department of social serves and that the agency is to provide or arrange for the foster care or other placement of the juvenile; and


(5)
May provide for services or other efforts aimed at returning the juvenile to a safe home or at achieving another permanent plan for the juvenile.

N.C. Gen. Stat. §7B-507 (2005)


This Court has also specified that, “When a trial court is required to make findings of fact, it must make the findings of fact specially.”  In re Harton, 156 N.C. App. 655, 660, 577 S.E.2d 334, 337 (2003).  This Court has reversed multiple cases in which the trial courts have failed to make the required findings of fact.  See In re Harton, id.; In re Ledbetter, 158 N.C. App. 281, 580 S.E.2d 392 (2003); In re Weiler, 158 N.C. App. 473, 581 S.E.2d 134 (2003); among others.

In the case of Baby Adam, the disposition is contained in four numbered paragraphs and two unnumbered paragraphs in the Order.  (R. pp. 31-32)  The number paragraphs reflect that four documents (DSS Court Report, family reunification assessment, family assessment, and GAL report) were “filed with the Clerk and is incorporated herein by reference to be taken as part of this paragraph as if fully set out herein.”  The two unnumbered paragraphs appear to be conclusions and include one additional fact.  This is inadequate for disposition or to cease reunification.  This Court has previously held that “the trial court should not broadly incorporate these written reports from outside sources as its findings of fact.”  In re Harton, 156 N.C. App. at 660, 577 S.E.2d at 337.  This Court has also held that even if it incorporates these reports, the court may not use those in place of making its own review of the facts of a case.  In re M.R.D.C., 166 N.C. App. 693, 603 S.E.2d 890 (2004).

There is no way for this Court to evaluate what factors in the documents appealed to the trial court in making its decision and therefore this Court cannot evaluate whether the trial court abused its discretion since there is no known basis for its decision.
CONCLUSION


The trial court rushed to judgment in this case.  The trial court failed to observe that all procedures were followed and therefore failed to establish subject matter jurisdiction.  The errors, individually and cumulative, are huge:

1. Petition not properly filed with the clerk’s office;

2. Non-secure custody order improperly entered;

3. A guardian ad litem was not appointed for the juvenile;

4. The court failed to hold nonsecure custody hearings;  
5. The court failed to hold an evidentiary hearing on the issue of adjudication;

6. The court failed to consider evidence other than a prior adjudication;

7. The court failed to make findings by clear and convincing standard of proof;

8. The disposition consisted of wholesale adoption of court reports and documents; and

9. The order ceasing reunification efforts did not make appropriate findings.

Because of all the errors committed by the trial court in this matter, this Court must vacate the adjudication and disposition order.

Submitted this the 13th day of November, 2007.
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� The juvenile is referred to as “A.S.” or “Baby Adam” in this document in accordance with N.C.R.A.P. 3 to protect his identity.  A.S.’s siblings, T.N.B., I.N.B., and D.N.B. are subject of a separate action and not involved in this appeal.


� Appellant requests this Court take judicial notice that the District Court Judges’ Summer Conference was scheduled for June 18-22, 2007.


� Administrative Order attached in the Appendix.


� Appellant respectfully requests this Court take judicial notice of the dates of the District Court Judges Summer Conference which were June 18-22, 2007.
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