PAGE  
ii

No. 140 A 07
              

TWENTY-EIGHT JUDICIAL DISTRICT

SUPREME COURT OF NORTH CAROLINA

*************************************

IN THE MATTER OF:


)



  

)
    From Buncombe County

A.S. and M.W,



)
      06 J 54, 06 J 55
Minor Children.



)

    COA06-1028

*************************************

RESPONDENT-APPELLEE’S NEW BRIEF

(Respondent Father)

*************************************

INDEX

TABLE OF CASES AND AUTHORITIES
iii
STATEMENT OF THE CASE
1
STATEMENT OF THE FACTS
2
ARGUMENT:
A COURT ADJUDICATING A CASE OF ABUSE OR NEGLECT MUST EVALUATE THE CONDUCT OF EACH PARENT INDIVIDUALLY AND CONCLUDE THAT A PARENT IS UNFIT BEFORE THE COURT MAY INTERFERE WITH THAT PARENT’S FUNDAMENTAL RIGHTS.
10
        CONCLUSION
19
        CERTIFICATE OF SERVICE
20
TABLE OF AUTHORITIES

Cases
Corum v. University of North Carolina, 330 N.C. 761, 783, 413 S.E.2d 276, 290 (1992) cert. denied, 506 U.S. 985, 121 L. Ed. 2d 431 (1992)
10

In re A.S. and M.J.W., ____ N.C. App. ____, 640 S.E. 2d 817 (2007) (COA06-1028)(Levinson dissenting)
1

In re J.A.G., 172 NC App 708 (04-1257) 08/16/2005 (Levinson J. concurring)
13

In re Stumbo, 357 N.C. 279, 283, 582 S.E.2d 255, 258 (2003) (Martin J concurring)
11

M. H. Rhodes, Inc. v. City of Raleigh, 217 N.C. 627, 630, 9 S.E.2d 389, 391 (1940)
10

Petersen v. Rogers, 337 N.C. 397, 403-04, 445 S.E.2d 901, 905 (1994)
11

Price v. Howard, 346 N.C. 68, 79, 484 S.E.2d 528, 534 (1997)
12

Troxel v. Granville, 530 U.S. 57(2000), Stanley v. Illinois, 405 U.S. 645(1972)
12



Statutes
N.C.G.S. §7B-100(1)
13, 16
N.C.G.S. §7B-904
15




STATEMENT OF THE CASE

Juvenile petitions were filed on 24 February 2006, alleging  that the minor child A.S. was neglected (File 06 J 54) (R pp. 4-11) and that the minor child M.W. was abused and neglected (File 06 J 55) (R pp. 12-21). Respondent is the father of both minor children. An adjudicatory and dispositional hearing was held on 26 April and 28 April 2006, in the Juvenile Division of the District Court of Buncombe County before the Honorable Marvin P. Pope. Orders adjudicating A.S. to be a neglected child and M.W. to be an abused and neglected child were signed by Judge Pope on 23 May and filed on 24 May 2006 (R pp. 61-68; 69-77).

Respondent filed notice of appeal on 22 June 2006 (R pp. 78-81). The Court of Appeals released an opinion on 20 February 2007, with Judge Levinson filing an opinion dissenting in part. In re A.S. and M.J.W., ____ N.C. App. ____, 640 S.E. 2d 817 (2007) (COA06-1028)(Levinson dissenting) TA \l "In re A.S. and M.J.W., ____ N.C. App. ____, 640 S.E. 2d 817 (2007) (COA06-1028)(Levinson dissenting)" \s "In re A.S. and M.J.W., ____ N.C. App. ____, 640 S.E. 2d 817 (2007) (COA06-1028)(Levinson dissenting)" \c 1 . The Court’s mandate was issued on 12 March 2007. Buncombe County Department of Social Services and the Guardian ad Litem filed notices of appeal based on Judge Levinson’s dissent on, respectively, 17 March and 19 March 2007. Respondent filed a notice of appeal based on a constitutional question on 27 March 2007. This Court has not yet ruled upon Respondent’s notice of appeal. 

The Department’s New Brief was filed on 18 April and the Guardian’s New Brief was filed on 20 April 2007. Respondent files this brief as Appellee.
STATEMENT OF THE FACTS

Respondent Pavel Suprunchik is the father of the two minor children, A.S. and M.W. The mother of A.S. is Kira McSweeney; the mother of M.W. is Caleena Walker. At the time of the incident that initiated the filing of the juvenile petitions, A.S. was 5 months old and lived with Mr. Suprunchik and Ms. McSweeney. M.W., who was 1 year old, typically alternated between living in the Suprunchik-McSweeney household and living with her mother.  
On 7 February 2006, Ms. McSweeney was at home caring for both children. She had just finished bathing and dressing M.W., who was being fussy. A.S. was in the living room, and she was also crying. Ms. McSweeney pushed or threw M.W. onto the bathroom floor, apparently causing M.W. to lose consciousness. Ms. McSweeney attempted unsuccessfully to revive M.W., after which she called Mr. Suprunchik, who was at work (T pp. 9, 11-13, 32, 49).


Mr. Suprunchik instructed Ms. McSweeney to call 911, and he immediately left work and returned to the residence. He rode with M.W. to the hospital in an ambulance. At the hospital, he called M.W.’s mother, Ms. Walker, to tell her about their daughter’s injury (T pp. 13, 38, 60). 


Kira McSweeney was interviewed in her home by social workers and a sheriff’s detective (T pp. 9, 28, 39). According to testimony by those witnesses, Ms. McSweeney admitted that she had put M.W. down so hard in her crib and on the floor that she had cried, on at least five previous occasions (T pp. 13, 20, 46-47). She told the interviewers that she did not like caring for M.W. because she wasn’t her own child (T 13). Ms. McSweeney was arrested on a charge of felony child abuse involving serious injury (T pp. 42-43).  


The investigative social workers testified that Ms. McSweeney had no Child Protective Services history as a caretaker. The home appeared to be safe, and medical examinations of A.S. and M.W. showed that, except for M.W.’s injury, they were healthy, well-developed children, with no indication of previous injury or lack of proper medical care (T p. 22-24). 


Caleena Walker, mother of M.W., testified that she and Mr. Suprunchik had never lived together (T p. 64). After M.W. was born, Mr. Suprunchik visited with her at Ms. Walker’s house, and eventually M.W. began staying overnight with her father (T p. 65). M.W. began spending alternate weeks with each parent in the fall of 2005 (T p. 56). Ms. Walker noted that M.W. had seemed quiet, less active and more reserved when returning from her weeklong stays with her father; Ms. Walker attributed that behavior to separation anxiety caused by changing households each week (T p. 69). Ms. Walker testified that Ms. McSweeney made positive remarks to her about caring for M.W. and never complained (T p. 60). Ms. Walker rarely saw Mr. Suprunchik actively caring for M.W.; she believed that Ms. McSweeney provided most of M.W.’s care (T pp. 70-71). Ms. Walker had no concerns for M.W.’s safety while she was staying with Mr. Suprunchik and Ms. McSweeney (T pp. 60).


According to testimony by witnesses, Kira McSweeney had been diagnosed with depression in 2001 or 2002. At the time of the incident, she had a prescription for Zoloft, though she had not taken any medication for about one month, for financial reasons (T pp. 30-31, 44, 48, 50). During their relationship, Mr. Suprunchik had once felt that Ms. McSweeney was out of control and he had tried to have her committed for psychiatric observation, but the magistrate declined to commit her (T pp. 17).


Ms. McSweeney and Mr. Suprunchik reported a history of domestic arguments to the social workers investigating the incident. Ms. McSweeney admitted hitting Mr. Suprunchik and throwing objects at him (T p. 14). She reported that he once restrained her with an arm over her neck (T p. 16). 

Ms. Walker testified that Mr. Suprunchik called her once in September 2005 and asked her to come and pick up M.W. from his house, due to an argument between himself and Ms. McSweeney (T pp. 17, 56). Ms. Walker testified that Ms. McSweeney told her that Mr. Suprunchik hit her during that argument (T p. 56, 66-67).
     


Ms. Walker testified that she had seen Mr. Suprunchik use cocaine two times in 2004, and she had no other personal knowledge of any drug use. There was never any domestic violence between Ms. Walker and Mr. Suprunchik (T pp. 72).


On 26 April 2006, at the close of evidence during the adjudicatory hearing and just before dismissing court for the day, Judge Pope made the following statement:

I would find then in 06 J 55 that there’s clear, cogent and convincing evidence that the minor child, [M.W.}, has been abused. In the file 06 J 54, [A.S.], I would find that the child has been neglected by being left in a home with another child that has been severely abused.

(T p. 94). 


When the hearing continued on 28 April, before proceeding to disposition, Judge Pope told the parties that he wanted to clarify his adjudication:

We were getting close to the end of the day and I’m not sure that I made myself clear. Ms. McSweeney, there is abuse and neglect conclusively shown as a caretaker of these children – and I make specific findings that she was a caretaker of these children – by clear and convincing evidence. With regard to the respondent/ father, I find neglect on his part on – against both of the children for leaving the children with a caretaker that he knew had a history of domestic violence...The significant thing is that the respondent/

father felt that an issue existed...and he was neglectful for leaving the children with her, knowing her propensity for violence. As a custodial parent, he was responsible for providing a safe environment for both of his children. Now, with regard to [Ms. Walker]...I do not find neglect on the part of the respondent/mother.
(R pp. 96-98, excerpted).

In the adjudicatory portion of the order regarding M.W., the court made the following conclusion of law:

That by clear, cogent and convincing evidence the minor child, [M.W.] is an abused child pursuant to N.C. Gen. Stat. §7B-101(1) in that the minor child has been the victim of physical abuse by Ms. McSweeney, and that the [sic] Ms. McSweeney and respondent father inflicted or allowed to [sic] inflicted upon the minor child a serious physical injury by other than accidental means. That the minor child is a neglected child pursuant to N.C. Gen. Stat. §7B​-101(15) in that the minor child did not receive proper care or supervision from Ms. McSweeney and the respondent father, and that the minor child lives in an environment injurious to her welfare when living with Ms. McSweeney and the respondent father.

(R p. 72, Adjudication – Conclusion of Law, 06 J 55).

Regarding A.S., the court concluded as follows: 

That by clear, cogent and convincing evidence the minor child, [A.S.] is a neglected child pursuant to N.C. Gen. Stat. §7B​-101(15) in that the minor child lived in an environment injurious to her welfare, she did not receive proper care or supervision from the respondent mother and the respondent father, and the minor child was living in a home in which another child had been physically abused and neglected by an adult who regularly lives in that home, specifically that the respondent mother physically abused and neglected [M.W.], the step-sibling of the minor child.
(R pp. 63-64, Adjudication – Conclusion of Law, 06 J 54).


During the disposition hearing which followed, Ms. Walker testified that she had missed both visits scheduled at DSS for Mr. Suprunchik to see M.W. since the previous hearing (T p. 102). She testified that she wanted Mr. Suprunchik to have anger management and parenting classes before having supervised visits with M.W. (T pp. 104-105). Ms. Walker believed Mr. Suprunchik needed anger management classes because he would argue with her and with her parents over “silly things that were not important” during the supervised visits he’d had with M.W. at her house (T p. 107). He was not physically violent during their arguments (T p. 109).  

Ms. Walker told the court that she wanted Mr. Suprunchik to take parenting classes because during visits at her house, Ms. Walker had observed him playing with M.W. and giving her candy, and stated “there’s no parenting done” in front of her (T p. 108). She had never observed Mr. Suprunchik do anything inappropriate with M.W. (T p. 103). 

Sarah Galliano, treatment social worker, testified that the case plan she, her supervisor and the investigative social worker had developed required that Mr. Suprunchik have a substance abuse assessment, an anger management assessment, a psychological evaluation, and parenting classes (T pp. 113-115). The psychological evaluation was recommended not because of a concern about mental impairment, but as a support service (T p. 115); Mr. Suprunchik would be required to pay for the evaluation and any recommended treatment (T p. 117). Mr. Suprunchik had verbally assented to follow the case plan recommendations, and Ms. Galliano had made referrals for the services (T p. 116). The next parenting class would not begin until 23 May 2006 (T p. 117). Mr. Suprunchik had indicated his interest in taking an online parenting class in order to complete it as soon as possible, but Ms. Galliano’s supervisor maintained that the online class would not meet the requirement of the case plan(T p. 118).

Mr. Suprunchik testified that A.S. was being cared for by his sister and his parents (T p. 122-123); that he was self-employed (T p. 121); that he was contributing financially to A.S.’ support (T p. 126); that he had been unable to visit M.W. since the previous court hearing because Ms. Walker had not taken her to the two scheduled visits at DSS (T pp. 120-121); that he would be willing to pay for the cost of visiting M.W. at the Family Visitation Center (T p. 122); that he had ended his relationship with Ms. McSweeney after M.W. was injured (T p. 122).

Judge Pope ordered Mr. Suprunchik to have a psychological evaluation and follow all recommendations; to participate in  individual counseling and follow all recommendations; to complete an anger management program; to complete parenting classes; to have a substance abuse evaluation and follow all recommendations for treatment; to contact M.W.’s physical and occupational therapist; and to immediately contact the Child Support Enforcement Agency and begin to pay child support for both children. By Judge Pope’s order, Mr. Suprunchik was allowed to have two supervised visits per week with M.W. with 24-hour notice (R pp. 67, 75-76).

Respondent Pavel Suprunchik appealed this decision. In a decision issued on 20 February 2006, the Court of Appeals affirmed the conclusion that Respondent neglected both children. With regard to abuse of A.S., the Court of Appeals remanded the case to District Court to amend the order, to remove "language that could be interpreted that respondent abused M.W." because "after reviewing the trial court's transcript, it appears that the language was mistakenly included in the written adjudication order." (Slip Opinion, pp. 4 and 5).

The Court of Appeals also remanded for the trial court to amend the order deleting the requirement that the Respondent contact the child support enforcement authority, an issue not now under appeal. (Slip Opinion, p. 8). Otherwise, the Court of Appeals affirmed the trial court decision.

Judge Levinson concurred with the majority decision in all respects except as to the requirement for the trial court to amend its order with regard to abuse of M.W. In dissenting with the majority opinion, Judge Levinson wrote that the evidence and findings support the conclusion of law regarding M.W. as an abused and neglected juvenile (Slip Opinion, p. 10). In his dissent, Judge Levinson concludes:

It is nonsensical for trial courts to adjudicate abuse, neglect and/or dependency “as to” certain parents or caretakers. Moreover, as the current order on appeal illustrates, it is unhelpful and confusing for our trial courts to make explicit conclusions of law that a child is abused, neglected or dependent “because” named person(s) committed certain acts. 

(Slip Opinion, p. 11).  

ARGUMENT
A COURT ADJUDICATING A CASE OF ABUSE OR NEGLECT MUST EVALUATE THE CONDUCT OF EACH PARENT INDIVIDUALLY AND CONCLUDE THAT A PARENT IS UNFIT BEFORE THE COURT MAY INTERFERE WITH THAT PARENT’S FUNDAMENTAL RIGHTS. 
This case presents an issue of first impression, implicates federal and state constitutional rights, and raises matters of vital importance to the public. See Corum v. University of North Carolina, 330 N.C. 761, 783, 413 S.E.2d 276, 290 (1992) (stating that the judiciary's “obligation to protect the fundamental rights of individuals is as old as the State”), cert. denied, 506 U.S. 985, 121 L. Ed. 2d 431 (1992) TA \l "Corum v. University of North Carolina, 330 N.C. 761, 783, 413 S.E.2d 276, 290 (1992) cert. denied, 506 U.S. 985, 121 L. Ed. 2d 431 (1992)" \s "Corum v. University of North Carolina, 330 N.C. 761, 783, 413 S.E.2d 276, 290 (1992) (stating that the judiciary's \"obligation to protect the fundamental rights of individuals is as old as the State\"), cert. denied, 506 U.S. 985, 121 L. Ed. 2d 431 (1992" \c 1 . This Court should consider a constitutional question when “strong considerations of public necessity appear.” M. H. Rhodes, Inc. v. City of Raleigh, 217 N.C. 627, 630, 9 S.E.2d 389, 391 (1940) TA \l "M. H. Rhodes, Inc. v. City of Raleigh, 217 N.C. 627, 630, 9 S.E.2d 389, 391 (1940)" \s "M. H. Rhodes, Inc. v. City of Raleigh, 217 N.C. 627, 630, 9 S.E.2d 389, 391 (1940)" \c 1 . The protection of children consistent with the protection of a parent’s fundamental rights is an issue of “critical public interest”. In re Stumbo, 357 N.C. 279, 283, 582 S.E.2d 255, 258 (2003) (Martin J concurring) TA \l "In re Stumbo, 357 N.C. 279, 283, 582 S.E.2d 255, 258 (2003) (Martin J concurring)" \s "In re Stumbo, 357 N.C. 279, 283, 582 S.E.2d 255, 258 (2003) (Martin J concurring)" \c 1 .
The government cannot interfere in a parent-child relationship without proof that the parent is unfit.

The State has limited power to intervene in the parent-child relationship.  In re Stumbo TA \s "In re Stumbo, 357 N.C. 279, 283, 582 S.E.2d 255, 258 (2003) (Martin J concurring)" , 357 N.C. 279, 283, 582 S.E.2d 255, 258 (2003). "[S]o long as a parent adequately cares for his or her children (i.e., is fit), there will normally be no reason for the State to inject itself into the private realm of the family.” Id.   "Absent a finding that parents are unfit or have neglected the welfare of their children, the constitutionally protected paramount right of parents to custody, care, and control of their children must prevail." Petersen v. Rogers, 337 N.C. 397, 403-04, 445 S.E.2d 901, 905 (1994) TA \l "Petersen v. Rogers, 337 N.C. 397, 403-04, 445 S.E.2d 901, 905 (1994)" \s "Petersen v. Rogers, 337 N.C. 397, 403-04, 445 S.E.2d 901, 905 (1994)" \c 1 . The Due Process Clause of the Fourteenth Amendment protects the fundamental right of parents to make decisions concerning the care, custody, and control of their children. This parental liberty interest is perhaps the oldest of the fundamental liberty interests the United States Supreme Court has recognized.
 The protection of the family unit is guaranteed by our Constitution. Troxel v. Granville, 530 U.S. 57(2000), Stanley v. Illinois, 405 U.S. 645(1972) TA \l "Troxel v. Granville, 530 U.S. 57(2000), Stanley v. Illinois, 405 U.S. 645(1972)" \s "Troxel v. Granville, 530 U.S. 57(2000), Stanley v. Illinois, 405 U.S. 645(1972)" \c 1 . If a natural parent's conduct has not been inconsistent with his or her constitutionally protected status, application of the “best interest of the child” standard in a custody dispute with a non-parent would offend the Due Process Clause. Price v. Howard, 346 N.C. 68, 79, 484 S.E.2d 528, 534 (1997) TA \l "Price v. Howard, 346 N.C. 68, 79, 484 S.E.2d 528, 534 (1997)" \s "Price v. Howard, 346 N.C. 68, 79, 484 S.E.2d 528, 534 (1997)" \c 1 . 

An essential purpose of the Juvenile Code is to protect the constitutional rights of children and their parents.
The introductory section of the North Carolina Juvenile Code states that it shall be interpreted and construed so as to provide procedures for the hearing of juvenile cases that will assure fairness and equity and that will protect the constitutional rights of juveniles and parents. N.C.G.S. §7B-100(1) TA \l ". N.C.G.S. §7B-100(1)" \s ". N.C.G.S. §7B-100(1)" \c 2 . A proceeding under the Juvenile Code is, in essence, a custody proceeding between the parents and a non-parent – the State. When the State pursues an adjudication, its purpose is to enable the court to intervene in the family. 
An adjudication of abuse or neglect must necessarily be more than a determination of a child’s status in order to protect a parent’s constitutional rights. 
North Carolina has often construed adjudicatory proceedings under the Juvenile Code to be actions which determine only the status of the child as abused, neglected or depended.

“[T]he presence or absence of culpability of a particular parent or other caretaker in an adjudication of abuse, neglect, or dependency is not necessarily associated with whether the statutory thresholds of these conditions are present. Compare N.C.G.S. § 7B-1111 (2003) (in termination of parental rights proceeding, petitioner must prove that the parent's individual conduct satisfies one or more grounds). Alternatively stated, it doesn't necessarily matter who did what. This has long been the law in North Carolina:”

In re J.A.G., 172 NC App 708 (04-1257) 08/16/2005 (Levinson J. concurring) TA \l "In re J.A.G., 172 NC App 708 (04-1257) 08/16/2005 (Levinson J. concurring)" \s "In re J.A.G., 172 NC App 708 (04-1257) 08/16/2005 (Levinson J. concurring)" \c 1 .
This expression of the law is inconsistent with the constitutional limits set forth in Petersen and Price. These cases establish that individual parents have constitutionally protected parental rights. Under the rights-focused analysis of Petersen and Price, a parent cannot lose these rights except by clear, cogent proof that he has acted inappropriately with respect to his parental role. In contrast, under the status-based analysis advocated by Judge Levinson and the appellants in this case, a parent’s conduct is irrelevant; “it doesn’t necessarily matter who did what.” In re JAG at _____. These two theories are irreconcilable.
The composition of families varies greatly from household to household. In 1996, children living with only one parent accounted for 28 percent of all children under age 18 in the United States. U.S. Dept. of Commerce, Bureau of Census, Current Population Reports, 1997 Population Profile of the United States 27 (1998) (as cited in Troxel). In many cases, a child’s condition may be the result of the conduct of only one of the child’s parents; abuse or neglect may occur in one household, but not the other. When parents are living separately, the unfitness of one parent may be no reflection on the fitness of the other. 

Yet the status-based analysis of the Juvenile Code does not contain a requirement that the court give individual consideration to the fitness of each parent. Instead, if a court determines that a child has obtained a certain status – that is, that the child is abused, neglected or dependent – the court can intervene in the relationship between both parents and the child, even when one parent may have no responsibility for the child’s condition. 
Because North Carolina juvenile proceedings do not require any evaluation of the individual conduct of each parent, there is no legal basis to treat each parent differently. Thus, to the extent North Carolina juvenile law holds that adjudicating a child’s status is the sole purpose of a juvenile proceeding, it is inconsistent with the notion that each parent has parental rights distinct from the other parent. A fit parent may find that his legal relationship to his child is based, not on his own conduct, but on the unfitness or inappropriate conduct of the child’s other parent.
This status-based theory advanced by Judge Levinson ignores the rights of fit parents. The court conducts an adjudication to assume the broad power to intervene in a family. Once a child adjudicated to be abused, neglected or dependent, the court can enter any dispositional orders that are in the best interest of the child. N.C.G.S. §7B-904 TA \l "N.C.G.S. §7B-904" \s "N.C.G.S. §7B-904" \c 2 . Under the court’s sweeping dispositional powers, parents may lose custody, be directed to participate in various services, or have restricted access to their children. The court may enter these orders with respect to either or both parents, without regard to their individual conduct or responsibility.  

In his dissenting opinion in this case, Judge Levinson writes that it is the favored practice for courts’ findings of fact to set forth what certain persons did or did not do, with regard to the child.
 Levinson maintains that such findings will suggest the relative culpability of the parents to help guide disposition decisions. However, once a child is adjudicated to be abused, neglected or dependent, there is no provision in our Juvenile Code that requires a trial court to make a distinction between the parents at disposition. Thus, under this status-based analysis, there is no protection of a parent’s constitutional rights. See N.C.G.S. §7B-100(1) TA \l "N.C.G.S. §7B-100(1)" \s "N.C.G.S. §7B-100(1)" \c 2 .  
If the adjudication of a case under the Juvenile Code is merely a status determination, addressing the facts and circumstances surrounding the child without regard to the fault of each parent, then it is breathtakingly broad. This interpretation effectively permits the government to subject any parent to any requirement the court finds is in the child’s best interest, based on the conduct of any other parent or caretaker. 

Discussion of Case Sub Judice
The present case presents a clear illustration of the incongruity between the status-based analysis and the constitutionally-required analysis of the individual conduct of parents with distinct rights. Here, there are three parents involved in the care of a child that suffered a serious injury. The trial court correctly reasoned that it must evaluate the conduct of the three parents differently. However, the court erroneously concluded that the Respondent allowed a serious injury to M.W. From that determination, the court found that he has abused M.W. and neglected both children. 

 Based on this adjudication, the Respondent had his contact with his children severely restricted, and he was ordered to participate in various services as a condition of reunification. 


Here, Mr. Suprunchik did not condone or authorize an assault on the child. The fact that he did not anticipate Ms. McSweeney would do such a thing does not amount to a permission or ratification of Ms. McSweeney’s conduct. Mr. Suprunchik did not inflict the injury on M.W. and was not present when it happened. Furthermore, he did not allow any injury to be perpetrated on his daughter. Likewise, the facts found by the court do not support the conclusion that the minor children were neglected. There are no facts to suggest that, except for this discreet incident, either minor child received improper care from their father. 

The trial court’s finding that the Respondent left his children in the care of Ms. McSweeney is insufficient to establish that he is unfit to parent his children. The Constitution requires some finding of unfitness before the Respondent’s constitutionally protected rights as a parent can be denied. Thus, the State cannot intervene in his relationship with his children, based upon a simple determination of their status. 
Conclusion


For the reasons stated herein, the Court should deny the relief sought by the Appellants. 

Respectfully submitted this, the ______day of May, 2007.
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� The liberty interest at issue in this case--the interest of parents in the care, custody, and control of their children --  is among the oldest and most basic. In Meyer v. Nebraska, � HYPERLINK "http://caselaw.lp.findlaw.com/cgi-bin/getcase.pl?navby=case&court=US&vol=262&invol=390&pageno=399" �262 U. S. 390, 399�, 401 (1923), the U.S. Supreme Court held that the "liberty" protected by the Due Process Clause includes the right of parents to "establish a home and bring up children" and "to control the education of their own." Later, in Pierce v. Society of Sisters, � HYPERLINK "http://caselaw.lp.findlaw.com/cgi-bin/getcase.pl?navby=case&court=US&vol=268&invol=510&pageno=534" �268 U. S. 510, 534-535� (1925), the Court further articulated that the "liberty of parents and guardians" includes the right "to direct the upbringing and education of children under their control." In Pierce, the Court elaborated that "[t]he child is not the mere creature of the State; those who nurture him and direct his destiny have the right, coupled with the high duty, to recognize and prepare him for additional obligations." Id., at 535. Later, in Prince v. Massachusetts, � HYPERLINK "http://caselaw.lp.findlaw.com/cgi-bin/getcase.pl?navby=case&court=US&vol=321&invol=158" �321 U. S. 158� (1944), the Court further confirmed that there is a constitutional dimension to the right of parents to direct the upbringing of their children. "It is cardinal with us that the custody, care and nurture of the child reside first in the parents, whose primary function and freedom include preparation for obligations the state can neither supply nor hinder." Id., at 166. 





� Judge Levinson has also suggested that there is some difference between an adjudication of abuse or neglect, where culpability is not evaluated, and a termination of parental rights proceeding, where the conduct of the individual parent must be considered. However, the constitutional standard articulated by the U.S. Supreme Court makes no distinction between adjudications of neglect or abuse and terminations of parental rights. See Troxel. The State either has the right to intervene in the parent-child relationship, or it doesn’t. This turns on the conduct of the parent. Once it has been demonstrated by clear and convincing evidence that a parent has acted inconsistently with the parental role, the court may take any appropriate action, from recommending services to strengthen the family, to terminating the parents legal rights. In the constitutional sense, there is no distinction whatsoever between an adjudication of neglect, and a termination of parental rights.  The argument that an adjudication of abuse neglect or dependency is merely a status determination ignores this critical fact. 










