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QUESTION PRESENTED

WHETHER THE EVIDENCE PRESENTED TO THE TRIAL COURT SUFFICIENTLY SUPPORTED THE FINDINGS OF FACT BY THE TRIAL COURT TO ENABLE THE TRIAL COURT TO GRANT CUSTODY OF THE JUVENILE TO WILLIAM DAVID HYLTON, HIS NATURAL FATHER, AND TO REMOVE RESPONSIBILITY FOR THE CHILD FROM THE FORSYTH COUNTY DEPARTMENT OF SOCIAL SERVICES.

STATEMENT OF FACTS


A.P. was born in December 2002, the daughter of Crystal Ann P. and William David H. Crystal Ann P. is married to Roy Dewayne P., but, prior to the birth of A.P. they were separated, and Crystal Ann P. and William David H. became involved in an intimate domestic relationship during which A.P. was conceived. At the time of A.P.’s birth, Crystal Ann P. had resumed her relationship with her husband Roy Dewayne P.


During the ensuing 11 months following the birth of A.P., Petitioner Forsyth County Department of Social Services received and investigated four (4) separate reports that Crystal Ann P. and Roy Dewayne P. were homeless and dependent on friends and acquaintances for shelter, were keeping A.P. in injurious environments, that Roy Dewayne P. was engaging in act of domestic violence, that both parents were abusing controlled substances and alcohol, and both engaged in multiple larcenous activities. On November 4, 2003, A.P. was left in the care of Roy Dwayne P. during a time he was unable to properly care for her due to disorientation.


On November 7, 2003, Petitioner Forsyth County Department of Social Services filed a Petition alleging neglect and dependency of A.P. on the part of Crystal Ann P. and Roy Dewayne P., having been unable to locate an appropriate placement for A.P. During the investigation, it came to the attention of the Petitioner that William David H. was the biological father of A.P., although Crystal Ann P. apparently provided information that Mr. H. was living out of state and had not been involved with A.P. (Record Vol.1, pg. 16). Ultimately, Mr. H. was readily located and determined to be living in Surry County.


Following filing of the Petition, three (3) non-secure custody hearings were held on November 14, November 19, and December 8, 2003 before three (3) different presiding district court judges. In each instance, the court determined that it was in the best interests of A.P. that non-secure custody remain with Forsyth County Department of Social Services, and that her placement be in the discretion of that agency. An adjudication hearing was held on January 9, 2004, at which time all interested and necessary parties appeared, each represented by counsel. An Amended Juvenile Petition was filed by the Forsyth County Department of Social Services alleging the A.P. was a dependent child, and the Department voluntarily dismissed the allegations of neglect stated in the original Petition. Respondents Crystal P. and Roy Dewayne P. did not admit or deny the allegations of the Amended Petition. The Court found that A.P. was a dependent juvenile, and granted legal custody to Forsyth County Department of Social Services, with placement of A.P. to be at the discretion of that agency. This Order was based upon findings that return of A.P. to her mother’s home would be contrary to her welfare, and that removal of custody from the maternal home was in the best interests of A.P. The court also set conditions for Crystal P. and Roy Dewayne P. to meet before reunification with A.P., and scheduled a review hearing for February 18, 2004.


In the interim between filing of the original Petition and the first review hearing, Respondent William David H. began participating in scheduled visitation with A.P. as arranged by the custodial agency (Record COA-1105, pgs. 39-40) and took affirmative steps to establish paternity, which was confirmed by DNA testing completed on December 23, 2003. In addition, he voluntarily submitted to a home study performed by the Surry County Department of Social Services which was completed on February 13, 2004 (Record COA-1105, pgs. 57-61).


From November 7, 2003 until February 18, 2004, A.P. resided in foster care based upon placement authority granted to Forsyth County Department of Social Services. At the review hearing held on February 18, 2004, the trial court again determined that return of A.P. to her maternal home would be contrary to her welfare, that it would be in the best interests of A.P. to remain in the custody of Forsyth County Department of Social Services, and that placement be in the discretion of that agency. The Court further found that reunification was not appropriate at that time, and sanctioned the placement of A.P. with William David H.. From this Review Order, Respondent Crystal P. entered Notice of Appeal on March 24, 2004.


Beginning February 18, 2004, A.P. has lived continuously with William David H., who legitimated A.P. before the September 27, 2004 review hearing (T. September 27, 2004 Review Hearing). By the time of a review hearing held September 27, 2004, it was determined that A.P. had successfully adapted to her transition from foster care to residing with her father, and that it would be in her best interests to continue living with her father. Based upon the evidence received, the Court determined further that it would be in the best interests of A.P. that her father be granted legal custody, and that Forsyth County DSS be relieved of any further obligations to provide services to the parties, and the Court so ordered as a permanent plan of custody. From this Order signed October 11, 2004, Respondent mother Crystal P. also appealed.

ARGUMENT

THE EVIDENCE PRESENTED TO THE TRIAL COURT SUFFICIENTLY SUPPORTED THE FINDINGS OF FACT BY THE TRIAL COURT TO ENABLE THE TRIAL COURT TO GRANT CUSTODY OF THE JUVENILE TO WILLIAM DAVID H., HIS NATURAL FATHER, AND TO REMOVE RESPONSIBILITY FOR THE CHILD FROM THE FORSYTH COUNTY DEPARTMENT OF SOCIAL SERVICES.

The right to parent one’s children is a right that has long been recognized as rising to a constitutional level. In re Eckard, 148 N.C. App 541, 547 (2002). “We have long recognized the Constitutional protection afforded to family relationships (citing In re Webb, 70 N.C. App. 345, 350 (1984), and Moore v. City of East Cleveland, 431 U.S. 494, 503-504). A parent’s right to retain custody of his or her child and to determine the care and supervision suitable for that child, and to determine the care and supervision suitable for that child, is a ‘fundamental liberty interest’ requiring due process protection.” In re Montgomery, 311 N.C. 101, 106, 316 S.E.2d 246, 250 (1984)(quoting Santosky v. Kramer, 455 U.S. 745, 758-759, 71 L.Ed. 2d 599, 610 (1982). “Accordingly the judicial system has a district obligation to ensure that parental rights are protected.” In re T.W., L.W., E.H., ____ N.C. App. _____, _____ S.E. 2d _____, ______ (No. COA04-1204 filed September 6, 2005). 


In cases raising issues of custody as between parents or third persons, these considerations are balanced by the best interests and welfare of the child, which is the determining factor, polar star, paramount consideration, and guiding principal by which the discretion of the court is to be guided. Stanback v. Stanback, 266 N.C. 72, 145 S.E. 2d 332 (1965); Hinkle v. Hinkle, 266 N.C.189, 146 S.E. 2d 73 (1966), In re Lewis; Green v. Green, 54 N.C. App. 571, 284 S.E. 2d 171 (1981). However if a natural parent’s conduct has not been inconsistent with his or her constitutionally protected status, application of the best interest of the child standard with a non-parent would offend the Due Process Clause. Price v. Howard, 346 N.C. 68, 484 S.E. 2d 528 (1997). It is conduct inconsistent with the parent’s protected status, which need not rise to the statutory level warranting termination of parental rights, which results in application of the best interest of the child standard without offending the Due Process Clause, Price v. Howard, supra.


The rights of families are not to be lightly disturbed. The purposes and policies of the juvenile code are designed to recognize the privacy of the family unit. All actions under the code are to be implemented pursuant to those purposes and policies. Id.


The juvenile code provides, in part, that:

This subchapter shall be interpreted and construed so as to implement the following purpose and policies…[t]o develop a disposition in each juvenile case that reflects consideration of the facts, the needs and limitations of the juvenile, and the strengths and weaknesses of the family and [t]o provide services for the protection of juvenile by means that respect both the right to family autonomy and the findings of fact that justify disruption of the family unit.

In re Eckard, supra.


Thorough review of the records in the instant case compels the conclusion that the respective trial courts complied fully with the above stated standards. Furthermore, the trial courts met all applicable procedural and substantive standards, and did not engage in manifest abuse of discretion.


Placement of dependent juveniles is governed by the provisions of G.S. §7B-903(a)(2), which provides:

In the case of any juvenile who needs more adequate care or supervision, or who needs placement, the court may: 

a. Place the juvenile in the custody (emphasis added) of a parent, guardian, custodian, of caretaker, as the court may specify; or

b. Place the juvenile in the custody (emphasis added) of the department of social services in the county of the juvenile’s residence…


In placing a juvenile in out-of-home care under this section, the court shall first consider whither a relative of the juvenile is willing and able to provide proper care and supervision of the juvenile in a safe home. If the court finds that a relative is willing and able to provide proper care and supervision in a safe home, then the court shall (emphasis added) order placement of the juvenile with the relative unless the court finds that placement is contrary to the best interests of the juvenile.


The dispositional Order entered January 9, 2004 (which was entered without objection following the adjudication hearing) complied in all substantial respects with the requirements of G.S. §7B-807, §7B-900, §7B-901, and §7B-903. The questions giving rise to this appeal are directed at the Review Order entered on September 27, 2004.


The provisions applicable to disposition and review hearings are set forth in G.S. §7B-901 and §7B-906. G.S. §7B-901 provides as follows: 

The dispositional hearing may be informal and the court may consider written reports or other evidence concerning the needs of the juvenile. The juvenile’s parent… shall have an opportunity to present evidence, and they may advise the court concerning a disposition they believe to be in the best interests of the juvenile.

G.S. §7B-906(a) provides as follows: 

[A]t every review hearing the court shall consider information from the parent, the juvenile,… the custodian or agency with custody… which will aid in its review.


Construing these provisions as codified in the previous juvenile code, Chapter 7A, this court has held that in dispositional and review hearings, the court may properly consider all written reports and material submitted in connection with such hearings, In re Shue, 63 N.C. App. 76, 319 S.E. 2d 567 (1984).


Furthermore, Respondent Crystal Ann P. was present and represented by counsel at both hearings. She was not precluded, nor in any way prevented or discouraged by the court from offering evidence or calling witnesses, including representatives of the Department of Social Services, for the purpose of examination concerning the basis of any findings contained in the reports or their knowledge of the suitability of the father’s home for placement. Her sole expressed concern was to the trial court receiving a report documenting the suitability of Mr. H.’s home for placement of A.P. In fact, Respondent Crystal Ann P’s attorney and guardian ad litem addressed the court and clearly stated their positions at both review hearings, and the record does not support any contention that her contentions were not heard and considered by the Court. To the extent that Crystal Ann P. elected neither to request the court to entertain testimonial evidence nor to offer evidence, she waived her right to object and abandoned any right to appellate review, G.S. §8C-103(a)(2); State v. Braxton, 352 N.C. 158, 531 S.E. 2d 428 (2000).


Ultimately, as the trial court had previously removed the child from her home and granted custody to the Department of Social Services with placement in their discretion, Crystal Ann P. was not prejudiced by any failure of the court to receive formal evidence. The Forysth County Department of Social Services was properly authorized to place A.P. with William David H. without hearing or sanction by the court, and the court’s sanction of this placement was not a modification of the previous orders of the court.

Thus, the reliance of the mother, Crystal P., upon In re Weider, 158 N.C. 473, 581 S.E. 2d 134 (2003) is misplaced. The trial court was authorized to receive reports into evidence and to make findings of fact from those reports. Crystal P. was awarded the right to offer evidence, including the right to challenge or refute the findings contained in the reports accepted by the Court. Lastly, the trial court was authorized to enter Orders awarding custody to the father, William David H. Crystal P. makes no contention that the findings of the reports accepted by the trial court are not competent evidence supporting the conclusions of the trial court that custody should be granted to the father William David H., nor that she suffered any material prejudice by any lapse of the Court in failing to formally review and admit the reports supporting the findings and conclusions of the Court into evidence.
CONCLUSION

During the four (4) months that A.P. was in foster care and six (6) months that she resided with her father, the Appellant William David H., Crystal Ann P. neither offered evidence to the trial court nor contended that she was in a position to provide proper care and supervision for A.P. in a safe home. As recently as the September 27, 2004 hearing, Crystal Ann P. could show only minimal progress toward meeting the objectives set for her by the Court ten (10) months earlier and the trial court was not offered any evidence or information that would have enabled the court to reasonably forecast that A.P. could return to the home of Crystal Ann P. at anytime in the foreseeable future.


Furthermore, the issues of Crystal Ann P. as expressed in the records were directed solely toward objections to placement and custody of A.P. with her father, William David H. The records are clear that Mr. H. was both willing and able to offer A.P. a safe home and placement and custody with him was an appropriate dispositional alternative.

Therefore, the trial court did not abuse its discretion or violate appellee’s rights on September 27, 2004 that it is in the best interests of A.P. that custody be granted to the father, William David H. Appellee’s parental rights were not terminated, nor was she precluded from raising custody issues in the future. While her indigency is an important factor, indigency alone does not raise an insurmountable barrier which creates a legal obligation on the part of the Forsyth County Department of Social Services to provide ongoing supervision of A.P. for an indeterminate time when statutorily sanctioned alternatives are readily available.

Appellant-Father William David H. therefore respectfully requests that the Orders of the trial court be affirmed.
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